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Pursuant to ARCAP 19(e), Respondents hereby oppose the State of
Arizona’s Petition for Transfer to the Arizona Supreme Court because there are no
extraordinary circumstances that justify the transfer. Without explanation, the
State argues that a transfer is necessary because the issues raised are of “substantial
statewide importance” and therefore must be decided “expeditiously.” However,
the Court of Appeals is well equipped to decide this appeal in the first instance.

The Arizona Independent Redistricting Commission (“Commission™)
completed its redistricting work in January, and has only met once in the past four
months. Its future meeting schedule will also be limited. To the extent meetings
are scheduled in the future, they will be limited to matters involving lawsuits
against the Commission and administrative matters, and the Commission will
continue following the Open Meeting Law as it has done since its inception.
Consequently, the Petition does not present “extraordinary circumstances justifying
transfer,” ARCAP 19(a)(3), and should be denied.

L FACTS

This case arises out of an open meeting investigation by the Arizona
Attorney General. On August 11, 2011, the Attorney General served civil
investigative demands on the five Arizona Independent Redistricting
Commissioners, pursuant to A.R.S. § 38-431.06(B)(3). Commissioners Mathis,

McNulty, and Herrera properly objected to the civil investigative demands. The
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Attorney General then petitioned for enforcement of the demands pursuant to
AR.S. §38-431.06(D). The Commissioners objected on multiple grounds,
including that the Attorney General lacked reasonable cause to believe there may
have been a violation of the law, as required by § 38-43 1.06(D). Additionally, the
Commission filed an action seeking a declaration that the civil investigative
demands were improper because the Commission is governed by its own open
meetings clause, Ariz. Const. art. IV, pt. 2, § 1(12), not the open meeting law, and
the demands sought to inquire into matters that were protected by the
Commissioners’ legislative privilege. It also sought corresponding injunctive
relief. The Attorney General and Commission’s actions were consolidated.

After hearing argument from the Commission, Commissioners, and County
Attorney,' the Superior Court agreed with the Commission and Commissioners,
dismissed the petition to enforce civil investigative demands, and entered an order
declaring that the open meetings clause, not the open meeting law, applied and that
the civil investigative demands sought to inquire into matters protected by
legislative privilege. Alternatively, the court held that even if the open meetings

law did apply, there were not reasonable grounds to believe a violation occurred

: The investigation was taken over by the Maricopa County Attorney after the

Superior Court disqualified the Attorney General for a conflict of interest.
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and therefore there was no basis for the investigation. It is from this judgment that
the County Attorney appeals.

I. ARGUMENT

“‘In the ordinary course, appeals . . . should be to the court of appeals.’”
Fleischman v. Protect Our City, 214 Ariz. 406, 408 97,153 P.3d 1035, 1037
(2007) (quoting Hancock v. Bisnar, 212 Ariz. 344, 346 n.3, 132 P.3d 283, 285 n.3
(2006)). Indeed, under ARCAP 19(a), transfer is appropriate only in three specific
instances: “[w]here the issue on appeal involves a claim that a decision of the
Supreme Court should be overruled or qualified,” “[w]here the issue on appeal is
one on which conflicting decisions have been rendered by the Court of Appeals,”
and where there are “[a]ny other extraordinary circumstance justifying transfer.”

The Petition relies entirely on the “other extraordinary circumstances”
prong, and confuses this standard with “important issues of law,” which may be
grounds for granting a petition for review, see ARCAP 23(c)(3). The Court of
Appeals frequently decides appeals of statewide importance in the first instance,
including by interpreting the Arizona Constitution and Arizona Revised Statutes.
Indeed, this is the premise of ARCAP 23(c)(3), under which this Court reviews the
Court of Appeals’ decisions on such matters. There is no reason why this case
cannot proceed through the Court of Appeals followed by a petition for review to

this Court if either party thinks further review is warranted.
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There are also no unique timing needs that justify bypassing the Court of
Appeals. The Commission’s redistricting work is done, and its maps have been
finalized and precleared by the U.S. Department of Justice. All that remains is
litigation. The Commission’s last meeting regarding its maps was on January 17,
2012, and the Commission does not have any currently scheduled meetings or
plans to meet unless necessary to discuss pending lawsuits or other administrative
matters. See Ariz. Const. art. IV, pt. 2, § 1(23) (“The [Commission] shall not meet
or incur expenses after the redistricting plan is completed, except if litigation or
any government approval is pending, or to revise districts if required by court
decisions . . . .”). The Commission voluntarily follows the open meeting law in
addition to its unique Constitutional mandate of openness, so there is no legitimate
concern that citizens are precluded from learning about the business of the
Commission. Even if this were a legitimate concern, it could be addressed by the
Court of Appeals.

III. CONCLUSION

For the forgoing reasons, Respondents respectfully request that this Court

deny the Petition for Transfer.
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Respectfully submitted this 14™ day of May, 2012.
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