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Pursuant to this Court’s Notice (Doc. 50), Petitioner Rony 

Estuardo Perez-Guzman (“Perez”) submits this Supplemental Brief. 

ARGUMENT 

I. The Fifth Circuit reached, and incorrectly decided, the issue of 

asylum relief in reinstatement. 

After briefing was complete in this case, the Fifth Circuit issued 

its decision in Ramirez-Mejia v. Lynch, 794 F.3d 485 (5th Cir. 2015).  

That case held that an individual with reinstatement status “may not 

apply for asylum.”  Id. at 491.   

A petition for rehearing en banc is currently pending, the decision 

does not address most of the arguments Perez has presented to this 

Court, and the decision’s stated bases are incorrect.  The decision is not 

binding on this Circuit and should not be followed.1   

II. The Fifth Circuit has called for a response to a petition for 

rehearing en banc. 

The petitioner in Ramirez-Mejia filed a petition for rehearing en 

                                      
1 This Court has frequently disagreed with the Fifth Circuit on 

immigration issues.  See, e.g., Oropeza-Wong v. Gonzales, 406 F.3d 

1135, 1142 n.5 (9th Cir. 2005) (noting Fifth Circuit decision that 

“reached a different result” and stating, “we disagree”); Sareang Ye v. 
I.N.S., 214 F.3d 1128, 1134 n.4 (9th Cir. 2000) (“In reaching this 

conclusion, we decline to follow the Eighth and Fifth Circuits, which 

have held that vehicle burglary is a crime of violence.”). 
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banc.  Several organizations filed amicus curiae briefs in support of the 

petitioner (including separate briefs from two of the three amici curiae 

that supported Perez).  The Fifth Circuit called for a response from the 

government and specifically directed the government to respond to the 

amici.  See Clerk Letter (Doc. 00513247559), Ramirez-Mejia v. Lynch, 

No. 14-60546 (5th Cir. Oct. 27, 2015).   

III. The Fifth Circuit decision did not address the arguments Perez 

has presented to this Court in support of his petition. 

The Fifth Circuit did not fully address the reasons why applicants 

like Perez must be permitted to apply for asylum.  Conspicuously, the 

decision did not attempt to reconcile the text of the two statutes.  It did 

not apply any interpretive canons or acknowledge that any ambiguities 

must be construed in favor of the alien.  See Opening Brief at 32-34.  It 

did not address how to reconcile its holding with the specific statutory 

provision that permits successive asylum applications in limited 

circumstances notwithstanding the reinstatement bar.  See Opening 

Brief at 34-37; Reply Brief at 27-31 (discussing 8 U.S.C. § 

1158(a)(2)(D)).  It did not address the legislative history of the statutes.  

See Opening Brief at 37-39; Reply Brief at 31.  For these reasons, this 

 RESTRICTED Case: 13-70579, 11/18/2015, ID: 9760765, DktEntry: 51, Page 6 of 13

https://www.westlaw.com/Document/NCF7D02706D9311DEA12F94F40E9A529F/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/NCF7D02706D9311DEA12F94F40E9A529F/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0


7 

Court should consider all of Perez’s arguments and grant his petition 

for review. 

IV. The Fifth Circuit’s decision is incorrect and relies on incorrect 

bases. 

A. The Fifth Circuit incorrectly differentiated between asylum 

versus withholding and CAT relief. 

The government in this case does not dispute that several other 

forms of relief are available in reinstatement status, notwithstanding  

the bar to “any relief” while in reinstatement status.  Relief under the 

Convention Against Torture and withholding of removal are available.  

The Fifth Circuit addressed that tension in part by noting that asylum 

is a form of “relief,” but the Convention and withholding are “forms of 

protection, not relief.”  Ramirez-Mejia, 794 F.3d at 489.  That 

distinction makes no sense. 

First, the Fifth Circuit did not base its reasoning on any legal 

difference between the terms.  Rather, it relied on common usage.  But 

the terms are frequently used interchangeably.  Asylum is frequently 

characterized as a form of “protection.” See, e.g., Afriyie v. Holder, 613 
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F.3d 924, 934 n. 7 (9th Cir. 2010)  (“asylum protection”).2  And this 

Court has referred to both the Convention Against Torture and 

withholding as forms of “relief.”  See, e.g., Avendano-Hernandez v. 

Lynch, 800 F.3d 1072, 1075 (9th Cir. 2015) (“relief under Article 3 of the 

Convention Against Torture”; “CAT relief”; “relief under CAT”); Vitug v. 

Holder, 723 F.3d 1056, 1064-65 (9th Cir. 2013) (“Withholding of removal 

is a form of relief from deportation”; “withholding of removal relief”).  

Thus, the purported distinction in usage does not justify distinguishing 

those terms.  Nor does the dictionary definition provided for “relief” 

provide any distinction — it accurately describes both the Convention 

Against Torture and withholding. 

Moreover, if relief under the Convention Against Torture and 

withholding did not fall under the bar to “any relief” in the statute, then 

this Court would not have needed to explain repeatedly that those 

forms of relief are available “notwithstanding” the reinstatement bar.  

See Opening Brief at 40 (quoting Ixcot v. Holder, 646 F.3d 1202, 1207 

(9th Cir. 2011) (“Notwithstanding the seemingly absolute bar on 

                                      
2 In addition, the asylum statute itself suggests that asylum is 

equivalent to a form of “protection.”  See 8 U.S.C. § 1158(a)(2)(A) (“a 

claim to asylum or equivalent temporary protection” (emphasis added)). 

 RESTRICTED Case: 13-70579, 11/18/2015, ID: 9760765, DktEntry: 51, Page 8 of 13

https://www.westlaw.com/Document/I4697a1bb98b111dfa765bd122ea7dc89/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_934+n.+7
https://www.westlaw.com/Document/I78b1324d526911e5b86bd602cb8781fa/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_1075
https://www.westlaw.com/Document/I78b1324d526911e5b86bd602cb8781fa/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_1075
https://www.westlaw.com/Document/I955671f2f48e11e2981fa20c4f198a69/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_1064
https://www.westlaw.com/Document/I955671f2f48e11e2981fa20c4f198a69/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_1064
https://www.westlaw.com/Document/I893da9798c8a11e0a34df17ea74c323f/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_1207
https://www.westlaw.com/Document/I893da9798c8a11e0a34df17ea74c323f/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_1207
https://www.westlaw.com/Document/NCF7D02706D9311DEA12F94F40E9A529F/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0


9 

immigration relief . . . even aliens subject to the new statute may seek 

withholding of removal.” (emphasis added)); Ortiz-Alfaro v. Holder, 694 

F.3d 955, 956 n.1 (9th Cir. 2012) (Convention Against Torture relief 

available “notwithstanding the statute.” (emphasis added))).   

B. The Fifth Circuit incorrectly relied on agency rules that do 

not address the question and deserve no deference. 

The Fifth Circuit also cited agency rules as a basis for its decision.  

See Ramirez-Mejia, 794 F.3d at 490 (citing 8 C.F.R. §§ 241.8(a), (e); 

208.31(e)).  But those rules do not purport to interpret the asylum 

statute or answer the specific question at issue.  For these and other 

reasons, the rules provide no basis for the Fifth Circuit’s conclusion and 

are not entitled to Chevron deference. See Opening Brief at 44-49.  In 

this case, the government has not relied on those rules or any deference 

to support its argument.  See Reply Brief at 26-27. 

C. The asylum statute does create rights and benefits. 

The Fifth Circuit reasoned that the asylum statute (8 U.S.C. § 

1158) “does not ‘create any substantive or procedural right or benefit.’”  

Ramirez-Mejia, 794 F.3d at 490 (quoting 8 U.S.C. § 1158(d)(7)).  But 

that statement expressly applies only to “this subsection,” i.e., to 8 

U.S.C. § 1158(d).  A different subsection guarantees the right to apply 
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for asylum.  See 8 U.S.C. § 1158(a) (“Any alien who is physically 

present . . . irrespective of such alien’s status, may apply for asylum.”). 

D. Neither the discretion given to the government nor the 

ability to impose regulations justify the Fifth Circuit’s 

decision. 

The Fifth Circuit relied on the discretionary nature of asylum 

relief and the ability of the government to write rules concerning 

asylum.  See Ramirez-Mejia, 794 F.3d at 490.  Those bases make no 

sense, as addressed in the briefing in this case.  See Reply Brief at 34-

37 (addressing discretionary nature); id. at 40-41 (addressing 

rulemaking).  Fundamentally, the government does not argue that it 

has promulgated rules or exercised its discretion in this case.  To the 

contrary, it argues that the statutory text “unambiguously prohibits” 

granting asylum in reinstatement status.  Answering Brief at 18.   

E. The Fifth Circuit ignored the purpose of the asylum statute. 

The Fifth Circuit relied on the purpose of the reinstatement bar, 

Ramirez-Mejia, 794 F.3d at 490, but ignored the purpose of the asylum 

statute.  The purpose of the asylum statute must be considered and, 

because it governs the particular form of relief requested by Perez, 

should control.   

 RESTRICTED Case: 13-70579, 11/18/2015, ID: 9760765, DktEntry: 51, Page 10 of 13

https://www.westlaw.com/Document/NCF7D02706D9311DEA12F94F40E9A529F/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I6cc9e12030a311e5b4bafa136b480ad2/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_490
https://www.westlaw.com/Document/I6cc9e12030a311e5b4bafa136b480ad2/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_490


11 

F. Cases concerning adjustment of status do not apply to 

asylum. 

The Fifth Circuit also relied on cases concerning adjustment of 

status.  See Ramirez-Mejia, 794 F.3d at 490-91.  But that relief does not 

enjoy the broad guarantee provided by the asylum statute, which 

applies to “[a]ny alien . . . irrespective of” status. 8 U.S.C. § 1158(a)(1).  

See Reply Brief at 33-35. 

CONCLUSION 

The Fifth Circuit’s decision in Ramirez-Mejia v. Lynch is incorrect, 

is not binding, and should not be followed in this Circuit. 

RESPECTFULLY SUBMITTED this 18th day of November, 2015. 

OSBORN MALEDON, P.A. 

By s/ Eric M. Fraser  

Eric M. Fraser 

2929 North Central Avenue, 

Suite 2100 

Phoenix, Arizona  85012-2794 

 

PRO BONO Attorney for Petitioner 
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