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PRELIMINARY STATEMENT 

This Court ordered that it will consider this case together with Piccioli 

v. City of Phoenix, No. CV-19-0116-PR, the petition from 246 Ariz. 371 (App.

2019). Because this case and Piccioli involve substantially overlapping facts, 

parties, and legal issues, this response will frequently refer to the Piccioli 

opinion and the City’s response to the Piccioli petition for review (“Piccioli 

PFR Response”). 

INTRODUCTION 

The plaintiffs asked the courts to recognize a permanent, prospective, 

perpetual right for municipal employees to artificially inflate their pensions 

by treating one-time cash payouts for accrued leave as part of their salary or 

wages for pension purposes. Both the superior court and court of appeals 

correctly rejected this attempt to “constitutionalize” pension spiking 

because, under the plain terms of the City’s retirement plan, one-time cash 

payouts for unused leave are not pensionable “compensation.”   

The lower courts’ decisions are legally correct and fundamentally fair. 

The City’s regulation on pension spiking affects only future leave accruals, 

thus ensuring that the revisions do not impact any leave accrued by the 

https://1.next.westlaw.com/Document/Ic9d581b0559d11e9bb0cd983136a9739/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.Default)&userEnteredCitation=246+ariz+371
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Members in reliance on the City’s mistaken past practice. This Court should 

deny review. 

BACKGROUND 

The superior court resolved this case on competing summary 

judgment motions using the parties’ stipulated facts. CAPP123 (“The parties 

agree that there are no determinative disputes of fact.”); see also Op. ¶ 2 (“The 

material facts are undisputed.”). Both sides agreed that the court could 

decide their motions as a matter of law. CAPP138 (“The Plaintiffs agree that 

there are virtually no factual disputes that are—that could be material.”). 

The Petition nonetheless relies heavily on the Members’ additional and 

controverting statement of facts in support of their unsuccessful summary 

judgment motion. The Court should disregard these disputed facts, which 

are neither relevant nor material to the underlying decisions.  

 COPERS. 

City employees participate in the City of Phoenix Employees’ 

Retirement System (COPERS), the terms of which are established in the City 

Charter.1 Charter ch. XXIV, art. II. COPERS provides eligible retirees with a 

                                           
1 References to COPERS or the Charter refer to the 2014 version 

(excerpted at CAPP030-67). 
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fixed pension benefit for life. Id. § 19. The benefit is based on a Member’s 

service (time) and pre-retirement earnings (pay), multiplied by a benefit rate 

set in the Plan: 

Pension = Credited Service × Final Average Compensation × Benefit Rate 

Id.  

Not all money paid to City employees is “pensionable,” however. Op. 

¶ 4. Rather, COPERS defines “final average compensation” and 

“compensation” for pension purposes: 

“Final average compensation” means the average of the highest 
annual compensations paid a member for a period of 3 
consecutive, but not necessarily continuous, years of his credited 
service contained within his 10 years of credited service 
immediately preceding the date of [sic] his City employment last 
terminates. . . . 

“Compensation” means a member’s salary or wages paid him 
by the City for personal services rendered by him to the City. . . . 

Id. §§ 2.14, 2.13 (emphases added). 

For the time component of the formula, COPERS counts an employee’s 

“years and months of service,” plus unused sick leave time at retirement. Id. 

§§ 2.8, 14.4.  

The Retirement Board administers the Plan. Charter ch. XXIV, art. II, 

§ 4.1. Although the Board has some discretion, the Charter fixes COPERS’s 



9 

terms and benefits. Changing the Plan requires a majority vote of the 

taxpayers. Id. ch. XXII, § 2.  

 The City’s vacation-leave policies. 

A. AR 2.18. 

The City has offered vacation leave to its employees since at least 1979. 

Op. ¶ 6. In addition to the leave itself, the City offers three related benefits: 

employees may (1) accrue and carry over vacation leave; (2) “sell back” up 

to 80 hours of accrued leave each year; and (3) “cash out” up to 2.5 years’ 

worth of accrued vacation leave at retirement. Op. ¶¶ 6-7. 

Administrative Regulation 2.18 contains the rules governing vacation-

leave benefits. Op. ¶¶ 6-7. The 2012 version of AR 2.18 provided the 

following rules for employees in Units 2, 3, and 7:  

CAPP111-12 (Stipulated Facts) at ¶ 38.  

Years of 
service 

Accrual per 
month 

Max 
carryover  

Max accrual 
paid at 

retirement 
Max buyback/year 

0-5 8 hours 232 hours 240 hours 
Unit 2: 80 hours after accruing 
120 hours, contingent on using 
35 hours of accrued vacation 
during the year. 
Unit 3: 80 hours after accruing 
120 hours, contingent on using 
40 hours of accrued vacation 
during the year. 
Unit 7: 40 hours, contingent 
on using 40 hours of accrued 
vacation during the year. 

6-10 10 hours 280 hours 300 hours 

11-15 11 hours 304 hours 330 hours 

16-20 13 hours 352 hours 390 hours 

21+ 15 hours 400 hours 450 hours 
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Although AR 2.18 spells out the specific rules for using, selling back, 

and cashing out vacation leave, until the revisions at issue, the AR said 

nothing about the pensionability of any vacation-related payments. 

CAPP112 at ¶ 39; CAPP124. The Members’ labor contracts likewise said 

nothing. CAPP119 at ¶ 50 (Unit 2 MOU); CAPP115-16 at ¶ 45 (Unit 3 MOU); 

CAPP120 at ¶¶ 58-59 (Unit 7 MOA). In practice, however, City staff lumped 

vacation-related payments (from using, selling back, or cashing out vacation 

leave) in with employees’ regular pay when reporting to COPERS. See Op. ¶ 

8; CAPP124.  

Adding one-time retirement cash-outs on top of regular salary and 

wages leads to an artificial boost in the employee’s retirement-year 

compensation, which then skews (i.e., “spikes”) the employee’s final average 

compensation and resulting benefit amount. See Op. ¶¶ 8-9. And because 

COPERS pays retirement benefits for life, even relatively small “spikes” 

wind up dramatically increasing the City’s pension costs. See id. ¶ 9; see also 

City’s Answering Br. at 18-22.  

B. Revised AR 2.18. 

The last economic downturn caused serious funding problems for 

public pensions, including COPERS. CAPP124. In 2012-2013, the Mayor and 
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City Council approved plans to exclude retirement cash-outs for unused sick 

leave and vacation leave from final average compensation. Op. ¶ 11. The 

City Manager revised AR 2.18 to implement the new vacation-leave policy, 

effective July 1, 2014. Op. ¶ 12.  

The revised AR 2.18 clarifies that retirement cash-outs for accrued 

vacation leave at retirement are not pensionable compensation for COPERS 

purposes. CAPP124; Op. ¶ 10. At the same time, however, it treats retirement 

cash-outs of all previously accrued vacation leave as pensionable 

compensation. Op. ¶ 12. In other words, the revised AR 2.18 takes a 

“snapshot” of an employee’s accrued vacation-leave as of June 30, 2014, and 

grandfathers it under the old policy. Id. The snapshot thus ensures that 

employees who accrued vacation leave in reliance on the City’s mistaken 

past practice do not lose any benefit because of the City’s error. CAPP124 

(“Employees and retirees who relied on prior contracts or the City’s past 

practice will continue to receive the full benefit of any vacation-leave they 

accrued before July 1, 2014.”).  
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The snapshot works like this: 

Status on 
6/30/14 

Hours accrued 
as of 6/30/14 

Hours accrued 
after 6/30/14 

Illustration 

Retiree All included in 
FAC 

N/A, because 
already retired 

Employee cashed out 200 
hours of accrued vacation-
leave at retirement on 6/30/14. 
Entire amount included in final 
average compensation (FAC). 

Current 
Employee 

All included in 
FAC 

Can receive 
lump-sum 
cash-out, but 
not included in 
FAC  

Employee has 200 hours of 
accrued vacation as of 
6/30/14, accrues an additional 
100 hours before retirement. 
Can cash out entire 300 hours, 
but only 200 hours’ worth (the 
“snapshot” amount) included 
in FAC. 

Future 
Employee  

N/A, because 
not yet hired 

Can receive 
lump-sum 
cash-out, but 
not included in 
FAC 

Employee accrues 200 hours of 
vacation-leave as of retirement 
date. Can cash out all 200 
hours, but lump-sum cash-out 
not included in FAC. 

 
Importantly, the only change revised AR 2.18 makes is clarifying that 

accrued vacation cash-outs will not be treated as pensionable compensation 

prospectively. See Op. ¶ 12. Employees can still accrue, carry over, sell back, 

and cash out vacation-leave under the revised AR. Further, amounts paid 

for vacation-leave an employee uses or sells back during the year still qualify 

as pensionable compensation. See id. And, under the snapshot, cash-outs 
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paid for vacation-leave accrued under the City’s old practice still count 

towards pensions, as well. Id.  

 Procedural history. 

The Members sued the City, COPERS, and the COPERS Board, 

alleging that revised AR 2.18 violates the Charter and the Arizona and U.S. 

Constitutions by diminishing their retirement benefits. The Members 

include several current City employees in Units 2, 3, and 7 and their labor 

unions.  

After stipulating to the relevant facts, the parties filed summary 

judgment motions focused on interpreting the Charter’s text. Op. ¶ 14; 

CAPP123. The superior court ruled in the City’s favor, finding “that vacation 

payouts at retirement are not annual salary and wages as those terms are 

defined in the City Charter,” CAPP125, and awarding $141,986.70 in 

attorneys’ fees, CAPP132.  

The court of appeals affirmed both rulings. Op. ¶¶ 36, 38.  

ISSUES 

1. Whether members of COPERS have public-pension rights under 

the common law or Arizona or federal constitutions that extend beyond the 

plan terms contained in the Charter? 
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2. Whether a one-time cash-out at retirement for accrued vacation 

leave qualifies as pensionable compensation under the Charter. 

3. Whether the superior court had discretion to award 50% of the 

City’s requested attorneys’ fees. 

REASONS TO DENY REVIEW 

 The Panel properly applied Arizona law on public pension benefits.  

A. The Pension and Contracts Clauses secure the Members’ right 
to receive benefits in accordance with COPERS.  

In Arizona, a public employee’s right to retirement benefits is 

contractual. Yeazell v. Copins, 98 Ariz. 109, 112-15 (1965); Ariz. Const. art. 

XXIX, § 1(C)-(D) (“Membership in a public retirement system is a contractual 

relationship that is subject to article II, § 25,” and “[p]ublic retirement system 

benefits shall not be diminished or impaired.” (emphases added)).  

Contract principles and the Pension Clause “only protect whatever 

pension rights [a plaintiff] has under applicable law”—i.e., under the 

retirement system. Cross v. Elected Officials’ Ret. Plan, 234 Ariz. 595, 599, ¶ 9 

(App. 2014); see also Matthews v. Chicago Transit Auth., 51 N.E.3d 753, 772, 

¶ 65 (Ill. 2016) (“the agreement that controls [public servants’] membership 

in a retirement system consists of the relevant provisions in the Pension 

https://www.westlaw.com/Document/Icd2e9a03f7cd11d9bf60c1d57ebc853e/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_156_112
https://www.westlaw.com/Document/NFC949801943E11E89F12EB0895C0B8E8/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/NFC949801943E11E89F12EB0895C0B8E8/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I2eeb800bdc8a11e39488c8f438320c70/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_156_599
https://www.westlaw.com/Document/I6242b0aa131411e6b86bd602cb8781fa/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_7902_772
https://www.westlaw.com/Document/I6242b0aa131411e6b86bd602cb8781fa/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_7902_772
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Code that define the rights and obligations that arise from that 

Membership.”).  

Here, Phoenix voters fixed the terms and benefits of the COPERS 

retirement system in the Charter. Op. ¶¶ 2-5. As discussed in Section II 

below, nothing in the Charter’s text requires the City to count a one-time 

retirement cash-out for accrued vacation leave in an employee’s final 

average compensation. Op. ¶¶ 31-32. For that reason, cases involving 

changes to a benefit term in the text of the retirement plan (e.g., Yeazell, 98 

Ariz. 109; Fields v. Elected Officials’ Ret. Plan, 241 Ariz. 33 (2016)) do not apply. 

Cf. Pet. at 14-15. Here, “the Plan d[oes] not authorize the City to count one-

time cash payouts for accrued vacation-leave at retirement as pensionable 

compensation,” and thus revised AR 2.18 does not unconstitutionally 

diminish or impair the Members’ contractual right to receive pension 

benefits in accordance with COPERS’s terms. Op. ¶ 32.  

B. Only the voters can amend the Charter.  

The Panel also correctly recognized that the City’s past practice cannot 

change the terms of the Charter adopted by Phoenix voters. See Op. ¶¶ 23-

28. The Charter serves as the City’s constitution, see Paddock v. Brisbois, 35 

Ariz. 214, 221 (1929), and any amendments require a majority vote of 

https://www.westlaw.com/Document/Icd2e9a03f7cd11d9bf60c1d57ebc853e/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Icd2e9a03f7cd11d9bf60c1d57ebc853e/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Ic74a68e0b07a11e6bdb7b23a3c66d5b3/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Ia671cb3ff85e11d99439b076ef9ec4de/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_156_221
https://www.westlaw.com/Document/Ia671cb3ff85e11d99439b076ef9ec4de/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_156_221
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Phoenix electors. Charter ch. XXII, § 2; see also Pet. at 7 (acknowledging that 

“[o]nly voters can amend COPERS, a part of the City Charter.”). Phoenix 

voters never authorized or approved the practice of allowing employees to 

spike their pensions with vacation cash-outs at retirement. Op. ¶¶ 9, 22, 24. 

Consequently, the City’s past practice cannot “bend the will of voters and 

amend the Charter.” Op. ¶ 24.  

Contrary to the Members’ claims (at 11-15), the Opinion does not leave 

the Members without a remedy if the City promises an extra-contractual 

benefit and then fails to deliver. Although administrative practice cannot 

give rise to a constitutional claim to retirement benefits, it may create an 

equitable one. See Cross, 234 Ariz. at 606-07, ¶¶ 39-45 (holding retiree had no 

constitutional claim as result of reduced benefit, but remanding for 

consideration of equitable estoppel argument). But the Members did not 

bring an equitable estoppel claim, presumably because the snapshot 

approach already protects and grandfathers in any vacation-leave benefits 

accrued in reliance on the City’s past practice. 

https://www.westlaw.com/Document/I2eeb800bdc8a11e39488c8f438320c70/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_156_606
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C. The Panel correctly refused to recognize administrative 
practice as a new source of constitutionally protected benefits.  

Although the Members recognize that the Charter is the retirement 

contract, they urged the court of appeals to recognize administrative 

practices as a new source of contractual rights to pension benefits. See Op. ¶ 

29. The Panel correctly rejected this argument. Op. ¶¶ 30-32. No Arizona 

court has held that Yeazell or the Pension Clause give public employees an 

additional, extra-contractual right to benefits not authorized by the 

retirement plan itself. Op. ¶ 31 (“These authorities do not confer new or 

independent pension rights on Plan members, but instead protect the actual 

pension rights conferred on members under the Plan’s express terms.”). 

The only contrary authority the Members offer is the non-binding, out-

of-state outlier Bowles v. Wash. Dep’t of Ret. Sys., 847 P.2d 440 (Wash. 1993). 

None of the other cases the Members cite (at 12-13) address whether a past 

practice creates a prospective, extra-contractual right to a benefit not 

otherwise allowed under the plan’s terms. See, e.g., Wash. Ass’n of Cty. 

Officials v. Wash. Pub. Emp. Ret. Sys. Bd., 575 P.2d 230 (Wash. 1978) 

(administrators could not retroactively exclude accrued-leave cash-outs from 

pension calculation where that practice did not conflict with the plan terms); 

https://www.westlaw.com/Document/Ib4c12aeef59911d98ac8f235252e36df/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I792be202f7c411d99439b076ef9ec4de/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
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Kranker v. Levitt, 327 N.Y.S.2d 259 (N.Y Sup. Ct. 1971) (rejecting statutory 

amendment purporting to retroactively exclude accrued leave cash-outs from 

pension calculation), aff’d, 281 N.E.2d 840 (N.Y. 1972); Halpin v. Neb. State 

Patrolmen’s Ret. Sys., 211 Neb. 892 (1982) (same); In re Pension Reform Litig., 

32 N.E.3d 1 (Ill. 2015) (rejecting legislation that purported to retroactively 

change pension annuities); Flisock v. State, 818 P.2d 640 (Alaska 1991) (lump-

sum leave payouts pensionable under statute defining pensionable pay as 

“any remuneration”). 

Moreover, allowing past practice to create new rights to retirement 

benefits would prove unworkable in a state like Arizona, where pension 

benefits receive specific constitutional protection. If the Court adopted such 

a rule, any presentation, handbook, default practice, or even administrative 

oversight could give employees a permanent, prospective, and 

constitutionally protected right to a mistakenly provided benefit. See Pet. at 9-

10, 11-15 (citing budget/actuarial reports, orientation materials, etc. as 

evidence of a vested right). The Panel correctly concluded that “[a]t issue is 

voter intent and City administrators cannot reshape the intent of the voters 

with errant practices.” Op. ¶ 28.  

https://www.westlaw.com/Document/I9dad24e2d8c411d983e7e9deff98dc6f/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://1.next.westlaw.com/Document/Iee2ebbabd8c411d9a489ee624f1f6e1a/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=330+N.Y.S.2d+791
https://www.westlaw.com/Document/I5ef11ff3ff1f11d983e7e9deff98dc6f/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Ibd50a4e2fab911e4b4bafa136b480ad2/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Ic6d87791f78011d983e7e9deff98dc6f/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
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The Panel correctly interpreted the Charter. 

A. Accrued-leave payouts are not pensionable “compensation”
under the Charter’s text.

The Panel correctly followed Piccioli, 246 Ariz. 371, and Cross, 234 Ariz. 

595, to conclude that the Charter does not require the City to treat accrued 

vacation-leave cash-outs as pensionable “salary or wages.” Op. ¶¶ 18-20. 

Both before and after the voters adopted the Charter’s definition of 

“compensation” in 1953, dictionaries defined “salary” and “wages” as fixed, 

regular payments made periodically, and this meaning is consistent with the 

Plan’s overall text and structure. See Piccioli PFR Response at 12-13 & n.3; 

City’s Answering Br. at 31-36; CAPP068-87.  

B. The Members’ interpretation clashes with COPERS’s terms
and Arizona law.

Relying on various other dictionary definitions, the Members argue (at 

16-17) that the Panel misinterpreted the plain meaning of “compensation,”

i.e., “salary or wages.” As the court of appeals explained in Piccioli (followed

by the Panel here), the Members’ definitions are overbroad and inconsistent 

with the Charter’s text. Piccioli, 246 Ariz. at 375-77, ¶¶ 16-21; see also City’s 

Answering Br. at 36-43. 

https://www.westlaw.com/Document/Ic9d581b0559d11e9bb0cd983136a9739/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I2eeb800bdc8a11e39488c8f438320c70/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I2eeb800bdc8a11e39488c8f438320c70/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Ic9d581b0559d11e9bb0cd983136a9739/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_156_375
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Nor did the Panel err in refusing to defer to the City’s past practice. See 

Pet. at 19. When the statutory text is plain, even a longstanding 

administrative practice cannot alter its meaning. Op. ¶¶ 24-25.  

Finally, none of the various out-of-state cases the Members cite (at 16-

17) show that “salary or wages,” as used in the Charter, includes one-time 

cash-outs for accrued vacation leave. See, e.g., Brampton Woolen Co. v. Local 

Union 112, 61 A.2d 796, 797 (N.H. 1948) (interpreting an arbitration clause in 

a labor agreement, the court found that “under the agreement before us . . . 

vacation pay is included in the term wages and therefore arbitrable.”); see 

also City’s Answering Br. at 53-57. Indeed, the Members cite cases contrary 

to their position. For example, in Gilliam v. Nevada Power Co., 488 F.3d 1189, 

1196 (9th Cir. 2007) (an ERISA case), the court ruled that a lump-sum 

severance payout was not part of an employee’s “wages or salary” under the 

company retirement plan, notwithstanding its broad interpretation of that 

phrase to mean “remuneration for services.”  

C. The Opinion relies on undisputed facts.  

The Panel properly relied on the undisputed facts. The Members’ 

arguments to the contrary distort the reasoning of the opinion and take the 

Panel’s statements out of context. See Pet. at 18, 22. 

https://www.westlaw.com/Document/I3a29c69533af11d986b0aa9c82c164c0/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_162_797
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First, contrary to the Petition’s claim (at 18), the Panel’s point about the 

1973 amendment does not depend on the timing of when the cash-outs 

began. See Pet. at 18 (asserting that the Panel erroneously relied on a 

“disputed fact” regarding the date vacation-leave cash-outs were first 

offered). Whether employees could cash out accrued vacation leave in 1973 

is irrelevant to the question of voter intent. Even assuming that accrued 

vacation-leave cash-outs were available and being used to spike pensions at 

that time, no evidence suggests that Phoenix voters knew about the practice. 

And even if they did know, the voters still could have amended COPERS to 

explicitly account for accrued vacation leave in the pension formula, the 

same way they did for accrued sick leave. The Panel properly considered 

this omission when interpreting the Charter’s text. Op. ¶ 22.  

Second, the Panel did not conclude “that the record ‘does not indicate 

that officials have uniformly interpreted’ COPERS.”  Compare Pet. at 20, with 

Op. ¶ 25. Rather, it observed more narrowly that “the record [does not] 

indicate that officials have uniformly interpreted ‘final average 

compensation’ since adopted,” in the context of distinguishing Long v. Dick, 

87 Ariz. 25 (1959). Op. ¶ 25. And in Long, the uninterrupted, uniform 

interpretation of a school funding by various superintendents of public 

https://www.westlaw.com/Document/Ie2d8c42bf78811d9b386b232635db992/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
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instruction mattered only to the extent it helped to establish legislative 

intent. 87 Ariz. at 28-29 (giving “controlling weight to the fact” that members 

of the legislature were aware of the “uninterrupted administrative 

interpretation since the adoption of the statute,” which showed “not merely 

acquiescence on the part of the legislature, but as a practical effect, an 

endorsement of administrative conduct.”). Here, there is no similar evidence 

of a uniform, consistent, and widely known interpretation by the COPERS 

Board that would support an inference that Phoenix voters had effectively 

endorsed the City’s erroneous pension-spiking practices. Op. ¶¶ 9, 22, 24. 

Tellingly, the Members argue (at 16) only that the Board and City officials 

interpreted COPERS to allow pension spiking; they do not claim that the 

voters—whose intent is controlling, Op. ¶¶ 23-25—endorsed this 

interpretation. 

Third, the Panel did not overlook that, “[u]nlike unused sick leave, 

accrued vacation is payable annually and upon any termination, not just at 

retirement.” Pet. at ¶ 20. The Panel acknowledged that difference, Op. ¶ 7 

(describing retirement payouts for sick- and vacation-leave, and vacation 

sellback program), but found it irrelevant because the parties’ dispute 

concerns only the one-time retirement payouts and not the annual payments 

https://www.westlaw.com/Document/Ie2d8c42bf78811d9b386b232635db992/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_156_28


23 

under the vacation-sellback program. Op. ¶¶ 10–11. Whether for sick- or 

vacation-leave, employees can cash out multiple years’ worth of accrued 

leave only once in their career, at termination or retirement. Thus, both 

payouts are “irregular in time and amount.” Op. ¶ 20.  

 The superior court acted well within its discretion to award fees.  

Finally, the superior court thoroughly explained its reasoning for 

awarding the City half its attorneys’ fees. CAPP130-33. The court of appeals 

found no abuse of discretion. Although the Members claim error generally, 

they have not identified any issues warranting this Court’s review. See 

ARCAP 23(d)(3). 

ATTORNEYS’ FEES 

The City requests fees and costs under ARCAP 21, A.R.S. §§ 12-331, 12-

341.01, and 12-342.  

CONCLUSION 

The Court of Appeals applied settled Arizona law to reach the correct 

result under the text of the Phoenix City Charter. Several Arizona decisions 

already address these issues, and the Members do not contend that any of 

those decisions are in conflict or should be overruled. The Court should deny 

review.  
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RESPECTFULLY SUBMITTED this 30th day of October, 2019. 

OSBORN MALEDON, P.A. 
 

By /s/ Eric M. Fraser  
Colin F. Campbell 
Eric M. Fraser 
2929 North Central Avenue, Suite 2100 
Phoenix, Arizona 85012-2793 

 
Attorneys for Defendants/Appellees  
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CHARTER OF THE CITY OF PHOENIX* 

(version in effect as of July 1, 2014) 

*Excerpts 

 

 

. . . 

 

 

PREAMBLE 

We, the people of the City of Phoenix, a City incorporated under the name and 

style of “The Common Council of the City of Phoenix,” now having a population 

of more than three thousand five hundred (3500), acting in this behalf under the 

Constitution and laws of the State of Arizona, have framed, adopted and ordained, 

and do hereby frame, adopt and ordain, the following as the Charter of said City, 

which shall supersede, as provided in the Constitution of the State, the Charter of 

the said “The Common Council of the City of Phoenix,” and all laws amendatory 

thereof and supplementary thereto. 
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CHAPTER XXII. AMENDMENTS 

1. Authority. 

This charter, or any part or subdivision thereof, may be amended in the manner 

provided in the state constitution and this Charter: 

1. By initiative petition of the people as herein provided; 

2. By referral by affirmative vote of a majority of the Members of the 

City Council as herein provided; 

3. By referral by affirmative vote of all Members of the City Council as 

provided in Section 3 hereof. 

(Election of 11-9-1971) 

2. Limitations. 

No amendment shall be effective until approved by a majority vote of the qualified 

electors voting thereon at a regular or special election. 

(Election of 11-9-1971) 

. . . 
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CHAPTER XXIV. PHOENIX CITY EMPLOYEES’ RETIREMENT LAW 

OF 1953 

 

ARTICLE I.  REPEAL OF PHOENIX CITY EMPLOYEES’ RETIREMENT 

SYSTEM LAW OF 1945 

1. System repealed; conditions. 

Chapter XXIV of the Charter of the City of Phoenix, being the Phoenix City 

Employees’ Retirement System Law of 1945, is repealed as of December 29, 1953, 

subject to the following conditions. 

2. Effective date. 

This Article I shall be in force and effect December 29, 1953. 

. . . 

 

ARTICLE II. CITY OF PHOENIX EMPLOYEES’ RETIREMENT PLAN 

1. Short title. 

1.1. This Article II may be cited as the City of Phoenix Employees’ Retirement 

Law of 1953. 

2. Definitions. 

2.1. The following words and phrases as used in this Article, unless a different 

meaning is clearly required by the context, shall have the following 

meanings: 

2.2. “City” means the City of Phoenix, Arizona. 

2.3. “Retirement Plan” or “plan” means the City of Phoenix Employees’ 

Retirement Plan continued in this Article. 

2.4 “Retirement Board” or “board” means the Retirement Board provided in this 

Article. 

2.5. “Employee” means any person, in the employ of the City on a full time 

basis, who is under the classified civil service, except as hereinafter 
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excluded, and shall include appointive officials whose employment with the 

City is on a full time basis. For the purposes of this Article, “full time basis” 

means employment on a work schedule which consists of the number of full 

time hours per week designated for the class of employment for the 

employee’s classification, and which work schedule is intended to be 

continuous over a period of 12 months at the aforementioned full time hours 

per week. The term “employee” shall not include (1) policemen and firemen 

who are covered by another retirement system or pension plan to which the 

City makes contributions; nor (2) any person who furnishes personal 

services to the City on a contractual or fee basis. The definition of 

“employee” shall not exclude from membership in the Retirement Plan any 

person in the employ of the City who was a member of the former system. 

2.6. “Member” means any person who is included in the membership of the 

Retirement Plan. 

2.7. “Service” means personal service rendered to the City by an employee of the 

City and shall include service rendered in any function or enterprise the City 

may engage in as a municipal corporation or may have heretofore acquired 

through purchase or eminent domain, provided, however, that in the event a 

function or enterprise is hereafter acquired by the City through purchase or 

eminent domain the rights acquired by the employees thereof under this 

Retirement Plan shall be set forth and determined in a written agreement 

between the City, the Retirement Board, and a duly elected or appointed 

committee, recognized by the Board. authorized to represent said employees. 

2.8. “Credited Service” means the number of years and months of service 

credited a member by the Retirement Board pursuant to the provisions of 

this Article. 

2.9. “Retirant” means a member who retires with a pension payable by the 

Retirement Plan. 

2.10. “Beneficiary” means any person, except a retirant, who is in receipt of, or 

who is designated to receive, a pension or other benefit payable by the 

Retirement Plan. 

2.11. “Regular interest” means such rate or rates of interest per annum, 

compounded annually, as the Retirement Board shall from time to time 

adopt. 
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2.12. “Accumulated contributions” means the sum of all amounts deducted from 

the compensation of a member and credited to his individual account in the 

employees’ savings fund, together with regular interest therein. It shall 

include such other amounts as the member may deposit or have transferred 

to his employees’ savings fund account, including regular interest thereon, 

as provided in this Article. 

2.13. “Compensation” means a member’s salary or wages paid him by the City for 

personal services rendered by him to the City. In case a member’s 

compensation is not all paid in money the City Council shall, upon 

recommendation of the City Manager, fix the value of the portion of his 

compensation which is not paid in money. 

2.14. “Final average compensation” means the average of the highest annual 

compensations paid a member for a period of 3 consecutive, but not 

necessarily continuous, years of his credited service contained within his 10 

years of credited service immediately preceding the date of his City 

employment last terminates. If he has less than 3 years of credited service, 

his final average compensation shall be the average of his compensations for 

his total period of service. For the purposes of determining benefits based on 

final average compensation, any compensation in excess of the limitations 

established by Section 401 (a) (17) of the Internal Revenue Code (including 

applicable adjustments), shall be disregarded. The limitation on 

compensation for eligible employees shall not be less than the amount which 

was allowed to be taken into account under the plan as in effect on July 1, 

1993. For this purpose an eligible employee is an individual who was a 

member of the retirement plan before the first plan year beginning after 

December 31, 1995. 

2.15. “Final compensation” means a member’s annual rate of compensation at the 

time his City employment last terminates. 

2.16. “Retirement” means a member’s withdrawal from City employment with a 

pension payable by the Retirement Plan. 

2.17. “Pension” means an annual amount payable by the Retirement Plan, in equal 

monthly installments, throughout the future life of a person, or for a 

temporary period, as provided in this Article. 

2.18. “Pension reserve” means the present value of all payments to be made on 

account of any pension, and shall be computed upon the basis of such tables 
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of experience, and regular interest, as the Retirement Board shall from time 

to time adopt. 

2.19. “Former system” means the Phoenix City Employees’ Retirement System, 

created and established under Chapter XXIV of the Charter of the City of 

Phoenix, and repealed December 29, 1953. 

2.20. “Workmen’s compensation period” means the period a person is in receipt 

of monthly payments of workmen’s compensation on account of a member’s 

disability or death arising out of and in the course of his City employment. If 

he is paid a single sum in lieu of future workmen’s compensation his 

“workmen’s compensation period” shall be the sum of (1) the period, if any, 

he was paid monthly payments of workmen’s compensation, plus (2) the 

period arrived at by dividing the said single sum by such monthly payment 

award. 

2.21. “Nominee” means a partnership selected and authorized by a resolution of 

the Retirement Board to perform certain duties in connection with the 

buying, selling, holding and registration of securities on behalf of the board. 

2.22. “Tier 1 Member” means: (A) any member hired into a position of 

employment with the City before July 1, 2013; and (B) any member hired 

into a position of employment with the City on or after July 1, 2013 who 

prior to July 1, 2011 participated in the Arizona State Retirement System 

established pursuant to Title 38, Chapter 5, Articles 1, 2 and 2.1 of the 

Arizona Revised Statutes (“ASRS”), and is either an active member or an 

inactive member of the ASRS as defined by Title 38, Chapter 5, Article 2, 

Section 38-711 of the Arizona Revised Statutes at the time of hire by the 

City. Additionally, if a member is hired into a position of employment with 

the City on or after July 1, 2013, but was previously employed with the City 

prior to July 1, 2013, and the member is not eligible to be a Tier 1 Member 

under the terms of the preceding sentence, the member shall be a Tier 1 

Member only if the member did not withdraw his or her accumulated 

contributions from the retirement plan as provided for in Section 26 prior to 

his or her most recent date of hire with the City. 

2.23. “Tier 2 Member” means any member hired into a position of employment 

with the City on or after July 1, 2013 who is not a Tier 1 Member. 

(Election of 11-13-1973; election of 10-3-1995; election of 3-12-2013, eff. 6-17-

2013) 
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3. Retirement plan continued. 

3.1. The City of Phoenix Employees’ Retirement Plan, heretofore created and 

established effective December 31, 1953, is hereby continued to provide for 

the retirement of employees of the City who become superannuated on 

account of age or total and permanent disability; to provide pensions to 

members and their eligible dependents; to provide that contributions be 

made to the Plan by the members and the City; and to provide for the 

administration of the Plan. 

4. Retirement Board. 

4.1. The authority and responsibility for the administration, management and 

operation of the Retirement Plan and for construing and carrying into effect 

the provisions of this Article, except as otherwise provided in this Article, 

are vested in a Retirement Board. 

4.2. The Retirement Board shall consist of (9) Board Members as follows: 

(a) Three employee board members, who all members of the Retirement 

Plan, each of whom shall have at least 10 years of credited service, to be 

elected by the members of the Plan for 3 year terms expiring after 

December 31, 1945. The elections shall be held under such rules and 

regulations as the Retirement Board shall from time to time adopt. 

(b) Four ex-officio Board members consisting of the City Manager, City 

Treasurer, the Finance Director and Urban Manager or Department head to 

be selected by the City Manager. The City Manager shall have the right to 

delegate his responsibilities and powers as ex-officio Board Member to an 

employee who is a member of the Plan. 

(c) A citizen Board Member, who is a resident of but not employed by the 

City, or receiving benefits from the Retirement Plan, who shall have at least 

five years experience in a responsible position with a private or public 

pension plan, to be elected by the other Board Members to a three-year term 

that is concurrent with the term of the elected employee members of the 

Retirement Board. 

(d) One member who shall be a retired member to be elected by the 

employee Board members for a three-year term that is concurrent with the 

term of the elected employee members of the Retirement Board. 

CAPP036



4.3. Upon the expiration of any term of employee Board member or citizen 

Board member a successor shall be elected for a term of three years. The 

office of Board member shall be deemed to be vacated by a Board member 

if prior to the expiration of his term he resigns from the Board, or dies, or 

leaves the employ of the City. In the event a vacancy occurs in the office of 

employee Board member, the vacancy shall be filled within 90 days after the 

date of the vacancy, for the unexpired portion of the term, by a member 

selected by the two remaining employee Board members and the citizen 

Board member. If a vacancy occurs in the office of a citizen Board member 

the vacancy shall be filled within 90 days after the date of the vacancy, for 

the unexpired portion of the term, in the same manner as the office was 

previously filled. If a vacancy occurs in the office of retired Board member 

the vacancy shall be filled within 90 days after date of vacancy, for the 

unexpired portion of the term, in the same manner as the office was 

previously filled. 

4.4. Each Board member shall serve without remuneration or compensation 

whatsoever. 

4.5. Within 10 days after his election or appointment a Board member shall take 

the oath prescribed for City officials and shall subscribe to and file same 

with the City Clerk. 

(Election of 11-1-1983) 

5. Retirement plan officers. 

5.1. The Retirement Board shall elect from its own number a chairman and a 

vice-chairman. 

5.2. The Retirement Board shall appoint an executive secretary who shall not be 

a Board member. His appointment shall be made in accordance with civil 

service rules and he shall have a civil service status of a full time classified 

employee. He shall perform such duties as are required of him in this Article 

and such other duties as the Board may from time to time prescribe. 

5.3. The City Attorney shall be the legal advisor to the Retirement Board. 

5.4. The City Treasurer shall be Treasurer of the Retirement Plan. The Treasurer 

shall be custodian of the assets of the Retirement Plan except as to such 

assets as the Retirement Board may from time to time place in the custody of 

an investment fiduciary. 
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5.5. Disability Assessment Committee. The Disability Assessment Committee 

shall consist of five members as follows: 

(a) Two ex-officio members consisting of the personnel Safety 

Administrator and the Executive secretary to the Retirement Board. 

(b) Two employee members, who are members of the Retirement Plan, each 

of whom shall have at least 5 years of credited service, to be nominated by 

the Disability Assessment Committee and approved by the Retirement 

Board. 

(c) A citizen member who is a resident of Maricopa County and not 

employed by the City or receiving benefits from the Retirement Plan, who 

shall have at least 5 years experience in a responsible position in the health 

care field, to be nominated by the Disability Assessment Committee and 

approved by the Retirement Board. 

The implementation of this Section 5.5, the length of the employee and citizen 

member terms, the effective date of said terms, and the establishment of policy and 

procedure of the Disability Assessment Committee shall be vested in the 

Retirement Board. 

5.6. The Retirement Board shall appoint an actuary who shall be its technical 

advisor on matters regarding the operation of the Retirement Plan. He shall 

perform such other duties as are required of him in this Article. 

5.7. The Retirement Board may employ investment counsel and such other 

services as it shall from time to time deem necessary in the proper operation 

of the Retirement Plan. 

(Election of 10-6-1987) 

6. Surety bonds. 

6.1. The Retirement Board may require that a surety bond for the faithful 

performance of duty be furnished by any Board member and any officer of 

the Retirement Plan. The surety bonds shall be in such amounts as the Board 

shall from time to time determine and shall be subject to the approval of the 

City Manager and the City Attorney. 
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7. Records. 

7.1. The executive secretary shall keep such data as shall be necessary for an 

actuarial valuation of the assets and liabilities of the Retirement Plan; and 

for determining benefits to which retirants, and beneficiaries are entitled. 

8. Board meetings. 

8.1. The Retirement Board shall hold meetings regularly, at least quarterly, and 

shall designate the time and place thereof. It shall adopt its own rules of 

procedure and shall keep a record of its proceedings, which shall be open to 

public inspection. All meetings of the Board shall be public. 

8.2. Five Board members, of which at least two are not ex-officio members, shall 

constitute a quorum at any meeting of the Retirement Board. Each attending 

Board member shall be entitled to one vote on each question before the 

Board and at least three concurring votes shall be necessary for a decision by 

the Board at any of its meetings. 

(Election of 11-1-1983) 

9. Annual report. 

9.1. The Retirement Board shall publish annually a report, certified to by a 

certified public accountant, showing the fiscal transactions of the Retirement 

Plan for the preceding fiscal year, and balance sheet of the Plan as of the 

preceding June 30. 

10. Adoption of experience tables and regular interest. 

10.1. The Retirement Board shall from time to time adopt such mortality and other 

tables of experience, and a rate or rates of regular interest, as are required in 

the operation of the Retirement Plan and for an actuarial valuation of its 

assets and liabilities. 

11. Annual valuations. 

11.1. The actuary shall annually make an actuarial valuation of the assets and 

liabilities of the Retirement Plan. 
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12. Membership. 

12.1. Any person who becomes an employee as defined in this Article, shall 

become a member of the Retirement Plan beginning with the date of his first 

employment by the City. 

12.2. All persons who are employees, as defined in this Article, shall become 

members of the Retirement Plan. 

12.3. In any case of doubt as to who is a member of the Retirement Plan the 

Retirement Board shall decide the question. 

13. Membership terminates. 

13.1. Should any member leave City employment, for any reason except his 

retirement or death, he shall thereupon cease to be a member and his 

credited service in force at that time shall be forfeited by him except as 

otherwise provided in Section 15 or Section 20 of this Article. In the event 

he again becomes an employee of the City he shall again become a member. 

His credited service or a portion thereof last forfeited by him shall be 

restored to his credit; provided he returns to the employees’ savings fund the 

amount, he withdrew therefrom or a portion thereof equal to the service 

sought to be credited together with regular interest from the date of 

withdrawal to the date of repayment. Payment of a portion of withdrawn 

contributions plus interest will restore that portion of credited service to the 

employee’s account pursuant to policies established by the retirement board. 

Credited service shall not be restored to a member until he has returned to 

the employees’ savings fund the full amount, including interest, herein 

before required of him in this section. In the event a member becomes a 

retirant or dies he shall thereupon cease to be a member. 

(Election of 11-13-1973; election of 9-7-1999; election of 9-9-2003, eff. 10-1-

2003) 

14. Credited service. 

14.1. The Retirement Board shall fix and determine by appropriate rules and 

regulations, consistent with the provisions of this Article, the amount of 

service to be credited any member; provided, that in no case shall less than 

10 days of service rendered by a member in any calendar month be credited 

him as a month of service, nor shall less than 6 months of service rendered 

in any calendar year be credited as a year of service, nor shall more than one 
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year of service be credited any member for all service rendered him in any 

calendar year. Additionally, for all Tier 2 Members, in no case shall a month 

of service be credited to such a member unless the member has rendered at 

least 20 days of service in the calendar month at issue. 

14.2. Service rendered prior to December 29, 1953 shall be credited a member 

only if he deposits in the employees’ savings fund of this Retirement Plan, 

by transfer or otherwise, less his share of accrued social security taxes: 

(a) The amount of accumulated contributions standing to his credit in the 

annuity savings fund of the former system at December 29, 1953; said 

deposit to be made on or prior to July 1, 1954; and 

(b) All amounts of accumulated contributions withdrawn by him from the 

annuity savings fund of the former system and not returned thereto; said 

deposit to be made on or prior to July 1, 1955; and 

(c) The aggregate amount of contributions the said member would have 

made to the annuity savings fund of the former system for the period he was 

an employee after January 1, 1947 and prior to December 29, 1953 if he was 

not a member of the former system; said deposit to be made in a manner 

determined by the Retirement Board. 

14.3. Service rendered prior to December 29, 1953 by a member who did not 

make a deposit as provided in Section 14.2 shall be credited a member as 

non-contributory service for the exclusive purpose of meeting the service 

requirement specified in Section 17.2 provided (1) the member remains in 

continuous employment by the City from December 29, 1953 to the date of 

his retirement, and (2) the member has attained age 55 years. 

14.4. A member shall be granted unused sick leave credited service for the period 

of unused sick leave standing to the member’s credit at time of retirement, 

death or termination of City employment. Unused sick leave credited service 

may be used only as credited service under the provisions of Section 17, 

Section 18, Section 20, Section 21 and Section 25 and further as provided in 

Section 19.1(a). 

14.5. In the event a policeman or fireman employed by the City becomes a 

member of the Retirement Plan the service rendered by him in the employ of 

the police or fire department of the City may be credited him, pursuant to the 

provisions of this Article, under such conditions as the Retirement Board 
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may from time to time determine; which shall include, but not be limited to, 

the following: 

(a) He transfers to the employees’ savings fund the aggregate amount of 

contributions made by him to the retirement system or pension plan covering 

the City’s policemen and/or firemen, together with interest additions, if any; 

and 

(b) In no case shall service credit be given by the Retirement Board for any 

period for which he is entitled or becomes entitled to a benefit payable by 

such retirement system or pension plan for the City’s policemen and/or 

firemen. 

14.6. In any case of doubt as to the amount of service to be credited a member of 

the Retirement Board shall have final power to determine the amount. 

(Election of 11-13-1973; election of 10-6-1987; election of 3-12-2013, eff. 6-17-

2013) 

15. Military service credit. 

15.1. An employee who while employed by the City entered any armed service of 

the United States, or a member who entered or enters any armed service of 

the United States, and who has been or shall be on active duty during time of 

war or period of compulsory military service shall have such armed service 

credited him as City service in the same manner as if he had served the City 

uninterruptedly; provided, that (1) he shall have been or shall be re-

employed by the City as an employee within one year from and after 

termination of such armed service actually required of him, (2) he returned 

to the employees’ savings fund the amount, if any, he withdrew therefrom at 

the time he entered or while in such armed service, together with regular 

interest from the date of withdrawal to the date of repayment, and (3) in no 

case shall more than 5 years of City service be credited any member for all 

such armed service rendered by him. In any case of doubt as to the period of 

service to be so credited any member the Retirement Board shall have final 

power to determine such period. During the period of such armed service 

and until his re-employment by the City his contributions to the Retirement 

Plan shall be suspended and his balance in the employees’ savings fund shall 

be accumulated at regular interest. 
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16. Crediting service. 

16.1. The Retirement Board shall credit each member with the service to which he 

is entitled pursuant to the provisions of this Article. 

17. Voluntary retirement. 

17.1. Any member who has attained or attains age 60 years and has 10 or more 

years of credited service or attains age 62 years and has 5 or more years of 

credited service may retire upon his written application on filed with the 

Retirement Board setting forth at what time, not less than 30 days nor more 

than 90 days subsequent to the execution and filing thereof, he desires to be 

retired. Upon his retirement he shall receive a pension provided in Section 

19.1. 

17.2. Any member of the former system who has acquired or acquires 25 or more 

years of credited service pursuant to the provisions of this Article, may retire 

prior to his attainment of age 60 years upon his written application filed with 

the Retirement Board setting forth at what time, not less than 30 days nor 

more than 90 days subsequent to the execution and filing thereof, he desires 

to be retired. If the member of the former system has attained age 55 years 

he may use both credited service and non-contributory service for the 

exclusive purpose of satisfying the 25 years required of the preceding 

service. Upon his retirement he shall receive a pension provided in Section 

19.1. 

17.3. Any Tier 1 Member whose age and years of service, when added, equals 80 

or more may retire upon the member’s written application filed with the 

Retirement Board setting forth the date the member desires to be retired. 

Any Tier 2 Member whose age and years of service, when added, equals 87 

or more may retire upon the member’s written application filed with the 

Retirement Board setting forth the date the member desires to be retired. 

Upon retirement, the member shall be paid the pension provided in Section 

19.1. 

(Election of 11-13-1975; election of 11-1-1983; election of 10-6-1987; election of 

10-3-1995; election of 3-12-2013, eff. 6-17-2013) 

18. Reserved. 

Editor’s note—An election held September 9, 2003, repealed this Charter Section 

18 in its entirety. Formerly, said section pertained to normal retirement and derived 
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from an election of November 13, 1973. It should be noted that the repeal of this 

section shall take effect October 1, 2003. 

19. Pension. 

19.1. The amount of a member’s straight life pension, payable upon retirement as 

provided in this Article, shall be calculated as follows:  

(a) A Tier 1 Member’s straight life pension, payable upon retirement as 

provided in this article, shall be the greater of the sum of subsections (i), (ii), 

and (iii) below, or the amount set forth in subsection (iv)(1) or (iv)(2) below. 

(i) 2.0 percent of the member’s final average compensation multiplied 

by the sum of the member’s credited service, subject to a maximum of 

32.5 years, plus the member’s unused sick leave credited service; and 

(ii) 1.0 percent of the member’s final average compensation 

multiplied by the portion, if any, of the member’s credited service 

which is in excess of 32.5 years, subject to a maximum of 3 years; and 

(iii) 0.5 percent of the member’s final average compensation 

multiplied by the portion, if any, of the member’s credited service 

which is in excess of 35.5 years; 

(iv) (1) or $500.00 per month if member has 15 or more years of 

credited service, or 

(2) $250.00 per month if member has less than 15 years of 

credited service. 

(v) Unused sick leave shall not be included as credited service for 

computation of years of service under foregoing subsections 

19.1(a)(ii), 19.1(a) (iii), 19.1(a)(iv), and Tier 2 Members shall have 

the portion of their straight life pension attributable to unused sick 

leave credited service calculated in accordance with subsection 

19.1(a)(i) above. 

(b) A Tier 2 Member’s straight life pension, payable upon retirement as 

provided in this Article, shall be calculated as provided in subsections (i), 

(ii), (iii) and (iv) below, but without including unused sick leave credited 

service in the calculation: 
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(i) If the member has less than 20 years of credited service, 2.1 

percent of the member’s final average compensation multiplied 

by the sum of the member’s credited service; or 

(ii) If the member has 20 or more years of credited service, but less 

than 25 years of credited service, 2.15 percent of the member’s 

final average compensation multiplied by the sum of the 

member’s credited service; or 

(iii) If the member has 25 or more years of credited service, but less 

than 30 years of credited service, 2.20 percent of the member’s 

final average compensation multiplied by the sum of the 

member’s credited service; 

(iv) If the member has 30 or more years of credited service, 2.30 

percent of the member’s final average compensation multiplied 

by the sum of the member’s credited service. 

(c) In addition to the amount specified in subsections (b)(i), (b)(ii), (b)(iii) 

and (b)(iv) above, an amount will be added to each Tier 2 Member’s straight 

life pension, payable upon retirement as provided in this Article, as specified 

in subsection 19.1(a)(i) above. 

A member may elect, at any time prior to the date of the first payment of the 

member’s pension is made, to be paid the pension under an optional form of 

payment provided in Section 24.1 in lieu of the straight life form of payment. 

19.2. In the event a retirant dies before the aggregate amount of straight life 

pension payments received by him equals the accumulated contributions 

standing to his credit in the employee’s savings fund at the time of his 

retirement, the difference between his said accumulated contributions and 

the said aggregate amount of pension payments received by him shall be 

paid from the pension reserve fund to such person or persons as he shall 

have nominated by written designation duly executed and filed with the 

Retirement Board. In the event there be no such designated person surviving 

the retirant such difference, if any, shall be paid to his legal representative. 

No benefits shall be paid under this section on account of death of a retirant 

if he was receiving a pension under Options A Standard, A Pop-up, B 

Standard, B Pop-up, or C provided in Section 24.1. 

19.3. The amount of each pension having an effective date prior to January 2, 

1988 shall be redetermined and the redetermined amount shall be the basis 

of pension payments from and after June 1, 1988. The amount of the 

redetermined pension provided in this section, shall be equal to the base 

CAPP045



amount of the pension multiplied by 80 percent of the average of the 

monthly consumer price indexes for calendar year 1987 and divided by the 

average of the monthly consumer price indexes for the calendar year 

containing the effective date of the pension. The base amount of a pension is 

the amount of pension that would have been paid for the month of June 1988 

in the absence of all prior redeterminations. The effective date of a survival 

pension being paid the beneficiary of a deceased retirant who elected an 

optional form of payment provided in Section 24.1 shall be the effective date 

of the retirant’s pension. Consumer Price Index means the Consumer Price 

for Urban Wage Earners as published by the United States Department of 

Labor. The minimum amount of redetermined pension shall be the greater of 

101 percent of the amount of pension that would be payable for the month of 

June 1988 in the absence of the redetermination provided by this section and 

$1,200 annually. Additional pension amounts payable pursuant to the 

redetermination provided by this section shall be financed in part by the 

positive difference between the Pension Reserve Fund and retired life 

liabilities which were effective prior to the redetermination. 

19.4. A normal, voluntary or disability pension shall commence the first day of the 

month following retirement. A survivor pension shall commence the first 

day of the month following the date of the death resulting in the pension. 

19.5. Termination of payment of a pension shall occur at the end of the month in 

which the event causing termination occurs. Payment shall be made for the 

full month of termination. 

19.6. Tax equity adjustment. Any member of the City of Phoenix Employees’ 

Retirement Plan who has retired prior to January 1, 1989, shall receive a 3% 

increase in benefits as a tax equity adjustment effective as of January 1, 

1989. Any member retiring between January 1, 1989 and January 1, 1990, 

shall receive a 3% increase in benefits as a tax equity adjustment effective 

upon their date of retirement. 

19.7. (a) Effective January 2, 2000, notwithstanding any other provision of the 

Charter, all retirees and surviving option beneficiaries pursuant to Sections 

24 and 25.2(a), with 15 or more years of credited service shall receive a 

pension of at least $500.00 per month. 

(b) Effective January 2, 2000, notwithstanding any other provision of the 

Charter, all retirees and surviving option beneficiaries pursuant to Sections 
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24 and 25.2(a), with less than 15 years of credited service shall receive a 

pension of at least $250.00 per month. 

(c) Effective for retirements on or after July 1, 2013, this Section 19.7 shall 

apply only to Tier 1 Members and their beneficiaries. 

(Election of 11-13-1973; election of 10-6-1987; election of 10-3-1989; election of 

9-7-1999; election of 3-12-2013, eff. 6-17-2013) 

20. Deferred pension. 

20.1. Should any member who has five or more years of credited service leave 

City employment for any reason except his retirement or death he shall be 

entitled to a pension as provided in Section 19.1 as that section was in effect 

at the time he left City employment. His pension shall begin the first day of 

the calendar month next following the month in which his written 

application for same is filed with the Retirement Board on or after his 

attainment of age 62 years. In the event he withdraws his accumulated 

contributions from the Employees’ Savings Fund, he shall thereupon forfeit 

his rights to a deferred pension as provided in this section. Except as 

otherwise provided in this Article, he shall not receive service credit for the 

period of his absence from City employment and his balance in the 

Employees’ Savings Fund shall accumulate at regular interest. 

(Election of 11-1-1983) 

21. Disability retirement. 

21.1. Entitlement to Benefits. Any member with ten (10) or more years of credited 

service who experiences total and permanent disability resulting in the 

inability to perform in the service of the City and/or in a termination of 

employment by the City shall be entitled to a benefit commencing at 

Disability Retirement Date computed in the manner set forth in Section 19.1 

of this Plan. 

21.2. Waiver of Service Requirement. The ten (10) or more years of service 

requirement contained in Section 21.1 shall be waived in the case of a 

member whose total and permanent disability is found by the Disability 

Assessment Committee to be the natural and proximate result of a personal 

injury or disease arising out of and in the course of his actual performance of 

duty in the employ of the City. 
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21.3 Disability Retirement Date. Shall mean the date upon the member’s written 

application or the date upon which the application is approved by the 

disability assessment committee or the retirement board or upon the 

application of his department head, filed with the Executive Secretary or, if 

later, the date upon which a member has exhausted any sick leave, vacation 

time and compensation time standing to the member’s credit. 

21.4. Minimum Benefit. In the event that a member has less than seven (7) years 

and six (6) months of credited service in determining his benefit in the 

manner set forth in Section 19.1 of this Plan, his credited service shall be 

increased to seven (7) years and six (6) months. 

21.5. Benefit Limitation. The monthly benefit payable to a disability retiree during 

his workmen’s compensation period shall not exceed the difference between 

his final monthly compensation as determined at the date of his disability 

and his monthly workmen’s compensation award, if any. 

21.6. Termination of Workmen’s Compensation. Upon termination of a disability 

retiree’s workmen’s compensation period, if any, he shall be given credited 

service for the said period and his disability benefit shall be recomputed in 

the manner set forth in Section 19.1 of this Plan to include such additional 

credited service. 

(Election of 10-6-1987; election of 9-9-2003, eff. 10-1-2003) 

22. Form and duration of disability benefit payments. 

22.1. Alternative modes of benefit payments are available pursuant to Section 

24.1. Unless the member files a timely election in writing to receive benefits 

by an alternative mode, the following shall prevail with respect to benefits 

payable pursuant to Section 21: 

(a) Members who are unmarried as of the date on which benefits first 

become payable pursuant to Section 21 shall receive payments in the form of 

a straight life pension. 

(b) Participants who are married as of the date as of which benefits first 

become payable pursuant to Section 21 shall receive benefits in the form of 

Option A. 
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(c) Except to the extent that continued benefits may be payable by reason of 

the provisions of Option A or any alternative mode of benefit payment in 

force, benefits payable pursuant to this Section 22 shall be: 

(1) Suspended in the event of the member’s recovery from total and 

permanent disability with benefits to resume as retirement benefits at the 

later of 

(i) Voluntary or Normal Retirement, or 

(ii) The date of the actual retirement unless the member again suffers 

total and permanent disability prior to Voluntary or Normal 

Retirement (in which case benefits shall resume upon recurrence of 

total and permanent disability); 

(2) Terminated in the event of the member’s death. 

(Election of 10-6-1987) 

23. Determination of disability. 

23.1. Determination of Total and Permanent Disability. The existence or 

continuance of a condition of total and permanent disability shall be 

determined by the Disability Assessment Committee on the basis of such 

medical evidence as the Disability Assessment Committee deems necessary 

by applying such criteria in making medical determinations in a uniform, 

consistent and non-discriminatory manner to all members in similar 

circumstances. Each person alleging a condition of total and permanent 

disability or the continuance of such condition shall be required to undergo 

any medical examinations required by the Disability Assessment Committee. 

Each person alleging the continuance of total and permanent disability shall 

not be required to undergo medical examinations more frequently than twice 

annually, and further provided that all such examinations shall be at the 

expense of the Plan. Any person claiming total and permanent disability or 

the continuance of such condition, and refusing to submit to any medical 

examination required by the Disability Assessment Committee, or refusing 

to authorize the release to the Disability Assessment Committee, of any 

medical information with respect to such condition, shall be presumed not to 

suffer total and permanent disability, for the purposes of this Plan. 
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Failure to qualify for disability benefits under this Plan shall not adversely affect 

any right the member may otherwise have to benefits under any other provision of 

this Plan. 

23.2. Appeals of Denied Claims for Disability Benefits. In the event that any 

claim for benefits is denied in whole or in part, the member whose claim has 

been so denied shall be notified of such denial in writing by the Executive 

Secretary. The notice advising of the denial shall specify the reason or 

reasons for denial, make specific reference to pertinent Plan provisions, 

describe any additional material or information necessary for the claimant to 

perfect the claim (explaining why such material or information is needed), 

and shall advise the member of the procedure for the appeal of such denial. 

All appeals shall be made by the following procedure: 

(a) The member whose claim has been denied shall file with the Executive 

Secretary a notice of desire to appeal the denial. Such notice shall be filed 

within sixty (60) days of notification by the Executive Secretary of claim 

denial, shall be made in writing, and shall set forth all of the facts upon 

which the appeal is based. Appeals not timely filed shall be barred. 

(b) The Executive Secretary shall, within thirty (30) days, of receipt of the 

member’s notice of appeal, establish a hearing date on which the member 

may make an oral presentation to the Retirement Board in support of his 

appeal. The member shall be given not less than ten (10) days notice of the 

date set forth for the hearing. 

(c) The Retirement Board shall consider the merits of the claimant’s written 

and oral presentations, the merits of any facts or evidence in support of the 

denial of benefits, and such other facts and circumstances as the Retirement 

board shall deem relevant. If the claimant elects not to make an oral 

presentation, such election shall not be deemed adverse to his interest, and 

the Retirement Board shall proceed as set forth below as though an oral 

presentation of the contents of the claimant’s written presentations had been 

made. 

(d) The Retirement Board shall render a determination upon the appealed 

claim which determination shall be accompanied by a written statement as to 

the reasons therefore. 

(Election of 10-6-1978; election of 10-6-1987) 
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24. Pension options. 

24.1. (a) Prior to the date the first payment of his pension is made, but not 

thereafter, a member may elect to receive his pension as a straight life 

pension payable throughout his life and terminating at his death, or he may 

elect to receive the actuarial equivalent, computed as of the date of his 

retirement, of his straight life pension in a reduced pension payable 

throughout his life, and nominate a beneficiary, in accordance with the 

provisions of Option A Standard, A Pop-up, B Standard, B Pop-up, or C set 

forth below: 

(b) The normal option for members legally married at the time of retirement 

shall be Option A Standard (100% survivor). The normal option for 

members unmarried at the time of retirement shall be Straight Life. 

(c) If a member, legally married at the time of retirement, selects an option 

other than Option A Standard (100% survivor), the spouse shall consent to 

the change at the same time. Such consent shall be in writing on the forms 

supplied by the Retirement Systems Office. 

(d) Option A Standard—100 Percent Survivor Pension: Under Option A 

Standard upon the death of the retirant his reduced pension shall be 

continued throughout the life of and paid to such person, having an insurable 

interest in his life, as he shall have nominated by written designation duly 

executed and filed with the Retirement Board prior to the date the first 

payment of his pension is made. 

(e) Option A Pop-up—100 Percent Survivor Pension: Under Option A Pop-

up upon the death of the retirant his reduced pension shall be continued 

throughout the life of and paid to such person, having an insurable interest in 

his life, as he shall have nominated by written designation duly executed and 

filed with the Retirement Board prior to the date the first payment of his 

pension is made. Should the person nominated die before the retirant, the 

pension paid to the retirant shall be increased to equal a straight life pension 

for the remainder of his life. 

(f) Option B Standard—50 Percent Survivor Pension: Under Option B 

Standard upon the death of the retirant, one-half of his reduced pension shall 

be continued throughout the life of and paid to such person, having an 

insurable interest in his life, as he shall have nominated by written 
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designation duly executed and filed with the Retirement Board prior to the 

date the first payment of his pension is made. 

(g) Option B Pop-up—50 Percent Survivor Pension: Under Option B Pop-up 

upon the death of the retirant, one-half of his reduced pension shall be 

continued throughout the life of and paid to such person, having an insurable 

interest in his life, as he shall have nominated by written designation duly 

executed and filed with the Retirement Board prior to the date the first 

payment of his pension is made. Should the person nominated die before the 

retirant, the pension paid the retirant shall be increased to equal a straight 

life pension for the remainder of his life. 

(h) Option C—Pension 10 Years Certain and Life Thereafter: Under Option 

C the retirant shall receive a reduced pension payable throughout his life 

with the provision that if he dies before he has received 120 monthly pension 

payments the payments shall be continued for the remainder of the period of 

120 months to such person or persons, in equal shares, as the retirant shall 

have nominated by written designation duly executed and filed with the 

Retirement Board. If there be no such designated person surviving the 

retirant such payments shall be continued for the remainder of the period of 

120 months and paid to the estate of the survivor of the retirant and his last 

surviving designated beneficiary. 

(Election of 10-3-1989) 

25. Survivor pensions. 

25.1. In the event a member with less than 10 years of credited service dies while 

in the employ of the City his credited service shall be increased to 10 years if 

the Retirement Board finds his death (1) is the result of causes arising out of 

and in the course of his employment by the City, and (2) is compensable 

under the Workmen’s Compensation Act of the State of Arizona. 

25.2. In the event a member with 10 or more years of credited service dies while 

in the employ of the City the applicable benefits provided in paragraphs (a), 

(b) and (c) of this Section shall be paid, subject to Sections 25.3 and 25.4. 

(a) If the deceased member leaves a widow or a widower, the widow or 

widower shall be paid a pension computed in the same manner in all respects 

as if the member had (1) retired the day preceding the date of his death, 

notwithstanding that he might not have attained age 60 years, (2) elected the 

normal option in Section 24.1 that provides a widow or widower pension, 
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and (3) nominated his widow or widower as beneficiary. Upon the death of 

the widow or widower his pension shall terminate. 

(b) If the deceased member leaves an unmarried child or children under age 

18 years, each such child shall receive a pension of $200 per month. Upon a 

child’s adoption, marriage, death, or attainment of age 18 years his pension 

shall terminate. It is also provided that any child pension in effect as of 

January 1, 2000 shall be increased to $200 per month. 

(c) If the deceased member leaves neither a widow or widower, nor children, 

eligible to pensions under paragraphs (a) or (b) of this Section, but he leaves 

a parent or parents whom the Retirement Board finds to be dependent upon 

him for at least 50 percent of their support due to absence of earning power 

because of physical or mental disability, each such parent shall receive a 

pension of an equal share of $720 per annum. Upon a parent’s remarriage or 

death his pension shall terminate. 

25.3 During the workmen’s compensation period arising on account of the death 

of a member the total of the pensions provided in Section 25.2 payable in a 

year shall not exceed the difference between the member’s final 

compensation and the workmen’s compensation, if any, converted to an 

annual basis. *See editor’s note at the end of this section. 

25.4 In the event the pensions, provided in Section 25.2, payable on account of 

the death of a member are terminated before there has been paid to the 

survivor beneficiary or beneficiaries an aggregate amount equal to the 

member’s accumulated contributions standing to his credit in the employees’ 

saving fund at the time of his death the difference between his said 

accumulated contributions and the said aggregate amount of pensions paid 

shall be paid in accordance with such rules and regulations as the Retirement 

Board shall from time to time adopt. *See editor’s note at the end of this 

section. 

(Election of 10-3-1989; election of 9-7-1999) 

Editor’s note—At the request of The Office of the City Attorney, Subsections 

25.3 and 25.4 were added to Section 25. These Subsections had been inadvertently 

omitted from codification after the Election of November 13, 1973. 
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26. Return of accumulated contributions. 

26.1. Any member who leaves the employ of the City before he has satisfied the 

age and service requirements for retirement provided in Section 17.1, for any 

reason except his death or retirement, he shall be paid his accumulated 

contributions standing to his credit in the employees’ savings fund upon his 

request in writing filed with the Retirement Board. 

26.2. Should any member die and leave no beneficiary entitled to a pension 

provided for in this Article, his accumulated contributions standing to his 

credit in the employees savings fund at the time of his death shall be paid to 

such person or persons as he shall have nominated by written designation 

duly executed and filed with the Retirement Board. If there be no such 

designated person or persons surviving the said member, then his said 

accumulated contributions shall be paid to his legal representative. 

26.3. Refunds of accumulated contributions as provided in this Article, may be 

made in installments according to such rules and regulations as the 

Retirement Board may from time to time adopt. 

27. Employees’ savings fund. 

27.1. (a) The employees’ savings fund is hereby continued. It shall be the fund in 

which shall be accumulated, at regular interest, the contributions deducted 

from the compensations of members and from which shall be made transfers 

and refunds of accumulated contributions as provided in this Article. 

(b) The contributions of a Tier 1 Member to the Retirement Plan shall be 5 

percent of his annual compensation as reflected in Section 28.1(b). The 

contributions of a Tier 2 Member to the Retirement Plan shall be a 

percentage of his annual compensation determined pursuant to Section 

28.1(b). The officer or officers responsible for preparing the payroll shall 

cause the contributions provided herein to be deducted from the 

compensation of each member on each and every payroll, for each and every 

payroll period so long as he remains a member of the Retirement Plan. 

When deducted each of said amounts shall be paid to the Plan and shall be 

credited to the individual account in the employees’ savings fund of the 

member from whose compensations said deductions were made. 

(c) The contributions provided in Subsection (b) above shall be made 

notwithstanding that the minimum compensation provided by law for any 

member shall be thereby changed. Every member shall be deemed to 
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consent and agree to the deductions made and provided for herein. Payment 

of his compensation less said deduction shall be a full and complete 

discharge and acquittance of all claims and demands whatsoever for services 

rendered by him during the period covered by such payment, except as to 

benefits provided in this Article. 

(d) In addition to the contributions hereinbefore provided in this Section, the 

repayment of any amounts pursuant to the provisions of Section 13.1 shall 

be deposited in the employees’ savings fund and credited to the member’s 

individual account. Repayments pursuant to the provisions of Section 13.1 

may be made by a single contribution or by an increased rate of contribution 

as approved by the Retirement Board. 

(e) The accumulated contributions transferred from the former system to the 

Retirement Plan and such other amounts as may be deposited by a member, 

as provided in Sections 14.2 and 14.3, shall be credited to his individual 

account in the employees’ savings fund. 

(f) The accumulated contributions of a member standing to his credit in the 

employees’ savings fund shall be transferred to the pension reserve fund 

upon his retirement, or upon his death if a pension becomes payable by the 

Retirement Plan on account of his death. At the expiration of a period of 2 

years from and after the date an employee ceases to be a member any 

balance of accumulated contributions standing to his credit in the 

employees’ savings fund, unclaimed by the member or his legal 

representative, shall be transferred to the income fund, except as otherwise 

provided in this Article. 

(Election of 11-13-1973; election of 3-12-2013, eff. 6-17-2013) 

28. Pension accumulation fund. 

28.1. (a) The pension accumulation fund is hereby continued. It shall be the fund 

in which shall be accumulated the contributions made by the City to the 

Retirement Plan, and from which shall be made transfers to the pension 

fund, as provided in this Section. 

(b) Upon the basis of such mortality and other tables of experience, and 

regular interest, as the Retirement Board shall from time to time adopt the 

actuary shall annually compute (1) the actuarially-required pension reserves 

for pensions being paid retirants and beneficiaries, and (2) the actuarially-

required pension reserves for service rendered and to be rendered by 
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members. The pension reserves so computed shall include the reserves 

already held in (and to be deposited in) the employees’ savings fund and the 

pension accumulation fund for purposes of the calculation of the annual 

contributions determined under this section. The actuarially-required 

pension reserves shall be financed jointly by the City and members by 

annual contributions determined by the Retirement Board in accordance with 

the provisions of paragraphs (1) and (2) below: 

(1) The total required annual contribution to the Retirement Plan for 

members’ current and accrued service, as well as for pensions being paid 

retirants and beneficiaries, shall be calculated as follows: 

(i) An amount which if paid annually during the members’ future 

service is expected to be sufficient to provide the actuarially-required 

pension reserves at the time of their retirements for the portions of the 

pensions to be paid them based upon their future service; plus 

(ii) An amount which if paid annually over a period of years, to be 

determined by the Retirement Board, will amortize at regular interest 

the actuarially-required pension reserves (to the extent not funded by 

current assets), if any, for the accrued service portions of the pension 

to be paid members upon their retirements and pensions being paid 

retirants and beneficiaries. 

(2) Once calculated, the total required annual contribution to the 

Retirement Plan described in subparagraph (b)(1) above will be stated in 

the form of a percentage of members’ projected annual compensations 

for the applicable fiscal year (the “projected percentage”). The total 

required annual contribution will then be paid to the Retirement Plan by 

both the City and members as follows: 

(i) Each Tier 1 Member will pay to the Retirement Plan 5 percent of 

his annual compensation. 

(ii) Each Tier 2 Member will pay to the retirement plan a percentage 

of his annual compensation equal to one-half of the projected 

percentage. 

(iii) The City will pay to the Retirement Plan (A) one-half of the 

projected percentage of the aggregate compensation of all Tier 2 

Members, plus (B) the projected percentage less 5 percent (but not 

less than zero) of the aggregate compensation of all Tier 1 Members. 
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(iv) If the projected percentage is less than 5 percent, each Tier 1 

Member will still pay to the Retirement Plan 5 percent of his annual 

compensation as specified in subparagraph (b)(2)(i) above, however, 

the projected percentage shall be adjusted (but shall not be less than 

zero) so that 5 percent of the projected aggregate compensation of all 

Tier 1 Members plus the projected percentage times the projected 

aggregate compensation of all Tier 2 Members equals the total 

required annual contribution. 

(c) The Retirement Board shall, in each fiscal year, certify to the City 

Council the contributions determined in Subsection (b) of this Section and 

the City Council shall appropriate and the City and members shall pay, 

within the next fiscal year, the contributions so certified. When paid the 

contributions from the City shall be credited to the pension accumulation 

fund. When paid the contributions from members shall be credited to the 

individual account in the employees’ savings fund of the member from 

whose compensation said deductions were made in accordance with Section 

27. 

(d) Should the balance in the pension reserve fund be insufficient to cover 

the pension reserve fund liabilities the amount of such insufficiency shall be 

transferred from the pension accumulation fund to the pension reserve fund. 

(e) Upon the retirement of a member, or upon the death of a member if a 

pension becomes payable on account of his death, the pension reserve for the 

pension payable, less his balance in the employees’ savings fund at the time 

of his retirement or death, shall be transferred from the pension 

accumulation fund to the pension reserve fund. 

(f) In any fiscal year the City may elect to contribute amounts to the 

Retirement Plan in excess of the contributions to the pension accumulation 

fund required pursuant to Section 28.1(b). If the City exercises its right to 

make additional contributions to the pension accumulation fund pursuant to 

this subparagraph (f), then the amounts of such additional contributions will 

not offset or be used to reduce the amount of required contributions from 

members during the fiscal year in which they are made. 

(Election of 3-12-2013, eff. 6-17-2013) 
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29. Pension reserve fund. 

29.1. The pension reserve fund is hereby continued. It shall be the fund from 

which shall be paid all pensions payable pursuant to the provisions of this 

Article. In the case of a disability retirant who is returned to the employ of 

the City his pension reserve, computed as of the date of his return, shall be 

transferred from the pension reserve fund to the employees’ savings fund 

and pension accumulation fund in the same proportion that his pension 

reserve, as of the date of his retirement, was transferred from the employees’ 

savings fund and pension accumulation fund to the pension reserve fund. 

The amount transferred to the employees’ savings fund shall be credited to 

his individual account therein. 

30. Mortality reserve fund. 

30.1. The mortality reserve fund is hereby discontinued. All pensions being paid 

from the mortality reserve fund of the City of Phoenix Employees’ 

Retirement Law of 1953 shall hereafter be paid from the pension reserve 

fund. The pension reserves for pensions being paid from the mortality 

reserve fund shall be transferred to the pension reserve fund. Any excess 

balance in the mortality reserve fund shall be transferred to the pension 

accumulation fund. 

31. Income fund. 

31.1. The income fund is hereby continued. It shall be the fund to which shall be 

credited all interest, dividends and other income from investments of the 

Retirement Plan, all gifts and bequests, all unclaimed accumulated 

contributions as provided in this Article, and all other moneys the 

disposition of which is not specifically provided for in this Article. There 

shall be paid or transferred from the income fund all amounts required to 

credit regular interest to the various funds of the Plan as provided in this 

Article. Whenever the Retirement Board determines that the balance in the 

income fund is more than sufficient to cover current charges to the fund such 

excess may be transferred to the other funds of the plan to cover special 

needs of the funds, or such excess may be used to provide contingency 

reserves, as the Board shall determine. Whenever the balance in the income 

fund is found to be insufficient to cover the charges to the fund the amount 

of such insufficiency shall be transferred from the pension accumulation 

fund to the income fund. 
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31.2. A member’s accumulated contributions which have been transferred to the 

income fund, as provided in this Article, shall be paid from the income fund 

to such person or persons making valid claim for same approved by the 

Retirement Board. 

32. Allowance of regular interest. 

32.1. At the end of each fiscal year the Retirement Board shall allow and credit 

regular interest to each member’s account in the employees’ savings fund; 

said interest for a member shall be computed on the mean balance in his 

account during the year. At the end of each fiscal year the Board shall allow 

and credit regular interest on the mean balances in the pension accumulation 

fund and the pension reserve fund. The interest so allowed and credited shall 

be transferred from the income fund. 

33. Expense fund. 

33.1. The expense fund shall consist of all moneys provided by the City to pay the 

administration expenses of the Retirement Plan. 

34. Fiscal management. 

34.1. General duties and powers. The Retirement Board shall be the trustees of the 

assets of the Retirement Plan. The Retirement Board shall have the power to 

contract for (1) investment advice, (2) safekeeping of securities, (3) handling 

of investments, (4) clearing of transactions, and (5) such other services it 

deems necessary for the proper and efficient handling of the monies and 

investments of the Retirement Plan. It shall have the power to register or re-

register the investments of the Retirement Plan in the name of the 

Retirement Board as trustees of the Retirement Plan or in the name of its 

nominee. 

34.2.  Prudent investor rule. The Retirement Board has a duty to invest and manage 

the assets of the Retirement Plan solely in the interests of the members and 

beneficiaries of the Retirement Plan, in the manner set forth in this Section 

34.2. 

(a) The Retirement Board shall invest and manage trust assets as a prudent 

investor would, by considering the purposes, terms, distribution 

requirements, and other circumstances of the Retirement Plan. In satisfying 

this standard, the Retirement Board shall exercise reasonable care, skill, and 

caution.  
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(b) The Retirement Board’s investment and management decisions 

respecting individual assets should not be evaluated in isolation, but rather 

must be evaluated in the context of the Retirement Plan asset portfolio as a 

whole and as a part of an overall investment strategy having risk and return 

objectives reasonably suited to the Retirement Plan. The prudent investor 

rule is a measure of the anticipated effect of the Retirement Board’s 

investment decisions on the investment portfolio as a whole, given the facts 

and circumstances prevailing at the time of the investment decision or 

action. The prudent investor rule shall be interpreted and applied as a test of 

investment related conduct and not of resulting investment performance. 

(c) Among circumstances that the Retirement Board shall consider in 

investing and managing trust assets are such of the following as are relevant 

to the Retirement Plan or its members and beneficiaries: 

(1) General economic conditions; 

(2) The possible effect of inflation or deflation; 

(3) The expected tax consequences of investment decisions or strategies; 

(4) The role that each investment or course of action plays within the 

overall Retirement Plan portfolio; 

(5) The expected total return from income and the appreciation of capital; 

(6) The Retirement Plan’s need for liquidity, regularity of income, and 

preservation or appreciation of capital; and 

(7) The fiduciary duty to incur only reasonable and appropriate costs in 

relation to the assets and the purpose of the Retirement Plan. 

(d) The Retirement Board shall make a reasonable effort to verify facts 

relevant to the investment and management of Retirement Plan assets. 

(e) The Retirement Board may invest in any kind of property or type of 

investment consistent with the standards of this Section 34.2. If the 

Retirement Board wishes to invest in an investment category not previously 

utilized by the Retirement Board for the investment of Retirement Plan 

assets, it may do so provided that such investment is consistent with the 

standards of this Section 34.2 and two-thirds of the Retirement Board 

authorizes the utilization of the new investment category. 
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34.3. Diversification. The Retirement Board shall diversify the investments of the 

Retirement Plan unless, after taking into account all relevant circumstances, 

the Retirement Board reasonably determines that the interests of the 

members and beneficiaries, as well as the goals and purposes of the 

Retirement Plan, are better served without diversifying. 

34.4.  Application to Retirement Plan. Sections 34.2 through 34.4 govern only 

Retirement Plan investment decisions or actions occurring after July 1, 2013. 

The Retirement Board has a duty, within a reasonable and appropriate time 

after July 1, 2013, to review the Retirement Plan investments and to conform 

the existing Retirement Plan investments to the prudent investor rule. The 

Retirement Board’s decision to retain or dispose of an investment may be 

influenced properly by the investment’s special relationship or value to the 

Retirement Plan. 

34.5  Delegations. The Retirement Board may delegate its power to purchase or 

sell any of the securities and investments of the Retirement Plan to a 

member or committee of members of the Board.  

(Election of 11-13-1973; election of 11-1-1983; election of 9-7-1999; election of 3-

12-2013, eff. 6-17-2013) 

35. False statements. 

35.1. Any person who knowingly makes any false statement or who falsifies or 

permits to be falsified any record of the Retirement Plan, in any attempt to 

defraud the Plan, shall be guilty of a misdemeanor and subject to a fine not 

exceeding $300 or 90 days imprisonment in the City Jail, or both. 

36. Errors. 

36.1. In the event any change or error in the records of the Retirement Plan results 

in any person receiving from the Plan more or less than he would have been 

entitled to receive had the records been correct, the Retirement Board shall 

correct such error and, as far as practicable, shall adjust subsequent 

payments in such manner that the actuarial equivalent of the benefits to 

which the said person was correctly entitled shall be paid. In the event of 

overpayment to any person the Board may take legal action, if necessary, to 

recover such overpayment. 

CAPP061



37. Exemption from taxation and execution. 

37.1. The right of a person to a pension, to the return of accumulated 

contributions, and any other right accrued or accruing to any person under 

the provisions of this Article shall be unassignable and shall not be subject to 

execution, garnishment, attachment, the operation of bankruptcy or 

insolvency law, or any other process of law whatsoever, except as is 

specifically provided in this Article. All benefits payable by the Retirement 

Plan and the cash and other assets of the Plan shall be exempt from all 

municipal taxes. 

37.2. If a member or a beneficiary, excluding minors, is covered under a group 

insurance or prepayment plan participated in by the City, and should he or 

she be permitted to and elect to continue such coverage as a retirant or 

beneficiary, he or she may authorize the Retirement Board to have deducted 

from his or her pension the payments required to continue coverage under 

such insurance or pre-payment plan. The City shall have the right to set-off 

for any claim arising from theft or embezzlement by any member, retirant or 

beneficiary. 

(Election of 11-1-1983) 

38. Applicability of amendments. 

38.1. The provisions of this Article in effect at the time a member retires, or at the 

time a pension becomes payable on account of his death before retirement, 

shall be applicable as to the payment of the pension arising on account of his 

retirement or death, except as is otherwise specifically provided in this 

Article. 

39. Pension guarantee. 

39.1. The pension payable to a retirant whose credited service includes service 

rendered prior to December 29, 1953 shall be not less than the pension 

portion of the retirement allowance to which he would have been entitled 

under the former system had the former system been in effect at the time of 

his retirement plus an annuity which is the actuarial equivalent of his 

accumulated contributions standing to his credit in the employees’ savings 

fund of this Retirement Plan at the time of his retirement without offset or 

deduction of social security benefits he might receive. 
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40. Adjustment of pensions. 

40.1. All members, spouses of deceased members, beneficiaries of deceased 

members named pursuant to Section 24 herein, who are receiving pensions 

at the time this section becomes effective shall receive an increase in 

benefits and pensions effective January 1, 1982 in accordance with the 

following: 

(a) 5% per year for each year that benefits or pensions were paid prior to 

December 31, 1960; 

(b) 4% per year for each year that benefits or pensions were paid from 

January 1, 1961 through December 31, 1964; 

(c) 2% per year for each year that benefits or pensions were paid from 

January 1, 1965 through December 31, 1969; 

(d) 1% per year for each year that benefits or pensions were paid from 

January 1, 1970 through December 31, 1981. 

40.2. All retirees and surviving option beneficiaries pursuant to Sections 24 and 

25.2(a) of deceased retirees named pursuant to Section 24 herein, who are 

receiving pensions at the time this subsection becomes effective shall 

receive a pension increase effective January 1, 2000 in accordance with the 

following: 

(a) 17.4% of pension amount as it existed on December 31, 1991, if retired 

prior to January 1, 1988. 

(b) 13.9% of pension amount as it existed on December 31, 1991, if retired 

during calendar year 1988. 

(Election of 11-3-1981; election of 9-7-1999) 

41. Post-retirement distribution benefit for City employees. 

41.1. After the end of each fiscal year, the Retirement Board shall determine the 

rate of investment return earned on Retirement Plan assets during the fiscal 

year, based upon methods established by the Retirement Board. 

41.2. At the end of each fiscal year, the Retirement Plan actuary shall determine 

the present value of pensions to be paid after the end of the fiscal year to 

retirants and pension beneficiaries, excluding minors, in receipt of pensions 
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at the end of the fiscal year. The assumed interest rate used in the 

determination shall be the rate adopted by the Retirement Board for purposes 

of the annual actuarial valuation. 

41.3. The distribution income at the end of each fiscal year shall be equal to the 

product of the present value of pensions determined in subsection 2 at the 

end of the previous fiscal year times the positive excess, if any, of the rate of 

investment return determined in subsection 1 exceeding the assumed rate 

defined in subsection 2. 

41.4. The distribution amount for an individual retirant or pension beneficiary, 

excluding minors, shall be determined in accordance with a formula adopted 

by the Retirement Board. In no case shall the ratio of the distribution amount 

to the annual pension amount for an individual retirant or pension 

beneficiary, excluding minors, exceed one-half of the increase in the 

Consumer Price Index during the preceding calendar year, or 3% of the 

retirant’s or beneficiary’s pension, whichever is less. 

41.5. The distribution amount for each retirant or beneficiary shall be payable in 

the form of a supplemental payment prior to the seventh month after the end 

of the fiscal year. If a retirant dies before receipt of the retirant’s distribution 

amount the payment shall be made to the retirant’s pension beneficiary, if 

any. If a pension beneficiary dies before receipt of the pension beneficiary’s 

distribution amount, no payment shall be made. 

41.6. Notwithstanding Sections 41.3 and 41.4, the ratio of distribution amount 

under Section 41 shall not be less than one percent, to the extent that funds 

are available in the Pension Equalization Reserve Fund. 

(Election of 11-1-1983; election of 10-3-1995) 

42. Post-retirement pension benefits equalization program. 

42.1. There is hereby established the City of Phoenix Post-Retirement Pension 

Benefits Equalization Program (the “Program”) which shall provide, but 

only to the extent that there are available earnings as computed pursuant to 

the provisions of Subsection 42.3 and 42.4 hereunder; for additional pension 

benefits to be paid to Eligible Persons, as provided in this Section. 

42.2. For the purposes of this Section, the following definitions shall apply: 
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Eligible Pension shall mean the annual benefit, if any, payable under this Section 

to Eligible Persons; 

Eligible Persons shall mean persons who, on January 1, 1992 and on any January 1 

thereafter, have been receiving benefits as a retirant and/or a beneficiary, where 

benefit payments based on such retirant’s service have been made for the thirty-six 

(36) consecutive months immediately prior thereto. 

Excess Earnings mean investment earnings in excess of the amount that would 

have been earned had the Retirement Plan earned eight percent (8%) on assets 

allocated to the Pension Reserve Fund. 

Pension Equalization Reserve Fund (“Equalization Fund”) shall mean the fund 

created pursuant to this Section to provide the source of payments to be made to 

Eligible Persons under the Program. 

42.3. The Equalization Fund shall be established on January 1, 1992. The 

Equalization Fund shall be increased each calendar year by the Excess 

Earnings computed for the immediately preceding calendar year. The rate of 

actual investment earnings used to determine Excess Earnings is the annual 

average of the time weighted rates of return, reported by the Plan’s 

investment performance monitoring service, for the immediately preceding 

five calendar years. The Equalization Fund shall be decreased each calendar 

year by the actuarial present value of the increase, if any, in pensions paid 

during the calendar year as the result of any adjustment made under the 

provisions of this Section; with such amounts being transferred to the 

Pension Reserve Fund; and further decreased as the result of any 

adjustments under Section 41 of this Article. 

42.4. The Final Percentage Adjustment to each Eligible Pension payment shall be 

computed as follows. The Basic Percentage Adjustment shall be determined; 

which adjustment shall be the percentage increase, not less than zero, in the 

Phoenix area Consumer Price Index as determined by the Center for 

Business Research at Arizona State University, or if this index is not 

available, the Consumer Price Index of the Department of Labor. The Board 

shall then determine that percentage adjustment which increases the actuarial 

present value of pensions being paid (as reported in the last annual actuarial 

valuation of the Plan) by the balance in the Equalization Fund. The Final 

Percentage Adjustment shall be lower of the two percentages. 
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42.5. The final percentage adjustment, if any, as determined under Subsection 

42.4, shall then be applied to each Eligible Person’s annual benefit and paid 

on a monthly basis, commencing in March of each year for which 

applicable, retroactive to January 1 of that year, and shall constitute a 

permanent adjustment to such pension benefit. 

42.6. This Section shall be effective from and after January 1, 1992. 

(Election of 10-1-1991)  

43. Tax qualified governmental pension plan. 

43.1. The Retirement Plan is a public pension plan, intended to constitute a tax-

qualified governmental retirement plan under Sections 401(A) and 414(D) of 

the Internal Revenue Code of 1954, as amended (the “Code”). The assets of 

the Retirement Plan are held in a separate trust, exempt from taxation under 

Section 501(A) of the Code, for exclusive benefit of the members and 

beneficiaries of the Retirement Plan. The Retirement Plan Trust also is 

intended to constitute an independent public trust pursuant to Article XXIX 

of the Constitution of the State of Arizona. The City of Phoenix Employees’ 

Retirement Law of 1953 shall be construed in a manner consistent with the 

tax-qualified governmental status of the Retirement Plan whenever possible. 

43.2. In accordance with the obligations and requirements imposed on tax-

qualified governmental pension plans under the Code, the Retirement Plan 

is, and shall continue to be, administered and operated in accordance with 

the compensation limitations set forth in Section 401(A) (17) of the Code, 

the contribution and benefit limitations set forth in Section 401(A) (16) and 

Section 415 of the Code, and the eligible rollover distribution requirements 

of Section 401(A) (31) of the Code. The Retirement Plan is, and shall 

continue to be, operated and maintained in reasonable and good faith 

compliance with the required minimum distribution requirements set forth in 

Section 401(A)(9) of the Code. To the extent required, the provisions of 

Code Sections 401(A)(9), 401(A) (16), 401 (A) (17) and 401(A) (31) (and 

the applicable treasury regulations promulgated thereunder) are incorporated 

herein by this reference and the Retirement Board is authorized to adopt all 

policies necessary for proper implementation of the code requirements. 

43.3. Section 10.1 of the Retirement Plan authorizes the Retirement Board to 

adopt actuarial assumptions appropriate and necessary for the administration 

of the Retirement Plan. For purposes of compliance with Section 401(A) 
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(25) of the Code, the actuarial assumptions adopted by the Retirement Board 

shall be set forth in an “Addendum to Section 10.1 of the City of Phoenix 

Employees’ Retirement Law of 1953” which shall be updated by the Board 

from time to time as necessary and maintained in the offices of the 

Executive Secretary to the Retirement Board. 

43.4. Section 27 of the Retirement Plan requires mandatory contributions to the 

Retirement Plan from each member. The mandatory member contributions 

are deducted from the eligible compensation of each member on a pre-tax 

basis and deposited into the Retirement Plan Trust through an employer 

pick-up arrangement structured and operated in accordance with Section 

414(H) of the Code and the terms of the private letter ruling issued to the 

Retirement Plan by the Internal Revenue Service on April 18, 1986. 

(Election of 3-12-2013, eff. 6-17-2013) 
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SAINT-SIMONIAN 752 SALICIONAL 

of churches as St Peter's, & of towns called 
after their churches often with loss of posses­
siYe si~n as St Andretcs & St Albans. & many 
Christian & family namcR taken either from 
patrons. or from local names as abo\'e; also in 
some names of churches not called afte1· s:-i., a s 
St Saviour's, Sep1tlchre's, Faith, Cross; St-'s 
day, Church festhral in memory of particular 
s.; St VAl,ENTINE's day: St .Monday, l\1onday 
as made by many workmen into a holiday or 
s.'s-day; St Lubbock's day. any of the BANK 3. 
holidays instituted 1871 by SirJ. Lubbock's Act; 
St Anthony's, Elmo's, FmE•; St Vitus's DANCE2; 
St Bernard dog or St Bernard, breed kept by 
monks of Hospice on Great St Bernard pass for 
rescue of travellers ; St Leoer, horse-race at 
Doncaster for three-year-olds, f. fou ndcr's name; 
St ]J.Iichael, kind of orange, f. one of the Azores 
eo called). (N'.) one of the blessed dead or other 
member of the company of heaven (departed s., 
phr. used by or attributed to mourners, :::; de­
ceased person); canonized person (see adj. sense; 
patrons., selected as heavenly protector of per­
son or place, esp. church, often named after 
him); (bib!., archaic, & with some mod. sects) 
one of God's chosen people, member of the 
Christian Church or speaker's branch of it; 
person of great real or affected holiness (would 
provoke, try the patience of, as. ; young ss. old 
devils or sinners, early piety is 110 good s ign; 
LATTER-day ss.); s. 's-day, Church festiYal in 
memory of a s .• often ob:;erved a!s holiday at 
schools &c.; he~1ce sai•ntooM, sai•ntnoon, 
sal·ntSHIP, sai·ntLJNG l, llll., sai·ntLIKE, 
sai•ntLY 1, aa., sai•ntliNESS n. (Vb) canon­
ize, admit to the calendar of ss.; call or regard 
as a s. ; (p.p.) worthy to beso regarded, of saintly 
life, (of place &c.) sacred. [,·b f. n. f. adj., OF, 
f. L sanctu.-; p.p. of sancire consecrate] 
Saint-Simo·nian, a. & n. (Advocate) of 

the socialism of the Comte de Sa int-Simon 
(1760-1825) with State control of property & dis­
tribution of produce. So Saint-Si·mon­
IST(21. Saint-Si·momTE 1(1), Saint-Si·­
monlS;\1(3), Saint-Simo•nianrsM(3), nn. 
[·IAN] 
saith. See SAY 2. 
Sai·tic, a . Of Sais, ancient capital of Lower 

Egypt (S. dynastus. 26th-30th of Egyptian 
kings). [f. L f. Gk Sai"tikos (Sai'tes f.Sais, -ITB I)] 
sake, n. For the s. of-, for -·s or my &c. 

s. , out of consideration for, in the interest of, 
because of, owing to, in order to please or ho­
nour or get or keep, (common n. with Ribilant 
ending does not take the extra syllable of the 
possessive before s .• but has usu. the apoRtro­
phe, as/or peace', conscience', noodness', s., cf. 
for God's, the children's , Phyllis's, s.; for my 
owns. as well as yours; for both, a ll, our ss. or 
rarely s.; for his name's .c;., because he bears 
the name h e does or in the inte rest of his repu­
tation; pe1·secuted for opinion's s. : f01· any s. 
in entreaties. for one reason if not for another; 
for old s.'s s., in me mory of old da;..-s). [OJt: sacu 
contention, cha rge, fault. sa ke, cf. Du zaak law­
suit, cause, thing, G sache affair. also OE sacan 
to quarrel ; cogn. w. SEEK] 
sii'ke H i ), n. J apanese fermented liquor m a de 

from r ice. [f. J a p. sake] 
sa.'ker, n. La rge lanner falcon u sed in ha wk­

ing, esp. the fema le larger than the m ale or 
sa:·kerET1 n.; (Hist. ) old form of cannon. [f. F 
sacre On both senses) f. Sp., Port., sacro prob. 
f. Arab. gaqr] 
sal (safil), saul, n. Valuable India n timber 

(tree). [Hind.] 
salaa·m (-la hm). n., & v.i. & t. Oriental 

salutation' ~eace '; lndian_obeisance with this, 

low bow of h ead &, body with right palm on 
forehead; (vb) makes. (to). [f. Arab. salam] 
sa·Iable, a . Fit for sale, finding purchasers; 

s. p1'ice, that article will fetch. Hence sala­
BI' LITY n. [·ABl,E) 
sala:cious (-s hus), a. Lustful, lecherous. 

Hence or cogn. sala•ciousLY 2 adv .. sala·­
cious:-rnss, saU ·c1n·, nn. [f. L salax (salire 
leap), ·ACIOUS) 
sa:lad (-ad}, n. Cold dish of uncooked usu. 

sliced vegetables such a s le ttuce or endive sea­
soned with oil, vinegar, &c., & eaten with or 
including cold fish, meat, hard-boiled eggs, &c.; 
vegetable or herb suita ble for eating raw; s.­
days, inexperienced youth; s.-d1·essing, mix­
ture of oil, vinegar, cream, &c. , taken withs.; 
s.-oil, superior quality of olive-oil. [f. OF salade 
ult. f. L sal salt, -ADE(l)] 
sa·Iama.nder, n. Lizard-like animal sup­

po:;ed to live in fire; person who can endure 
great heat, fire-eating soldier &c.; spirit living 
in fire (cf. sylph .. gnome, nymph); (Zool.) kinds 
of tailed amphibian, whence salama·nd:rom 
a. & n.; red-hot iron for firing gun-powder, 
hot iron plate for browning omelettes &c. 
H ence salama•ndrlAN, salama·ndrINE •, 
aa. CF (-dre), f. L f, Gk salamandra] 
sal-ammo•niac, n. Ammonium chloride. 

[L sal salt, AJ\IJ\IONIAC) 
sa·langane (-ngg-), n. Swallow making 

edible nest. [F, f. salamga name in Luzon] 
sa:lary, n., & v . t. Fixed periodical payment 

made to person doing other than manual or m e­
chanical work (cf, wages); (vb; chiefly in p.p.) 
pays. to. [AF (-ie), = OF salaire f. L salarittm 
orig. soldier's salt-money (sal salt, ·ARY l)) 
sale, n. Exchange of a commodity for money 

or other valuable consideration, selling (on,for, 
s., offered for purchase ; s. &, or or, return, ar­
rangement by which retailer takes quantity of 
goods with right of returning all that he fails 
to sell), amount sold (the ss. were enormous); 
public auction (put up for s., offer at auction); 
rapid disposal at reduced prices of shop's stock 
at end of sea son; BILI,4 of s.; s. 1·inn, ring of 
buyers at auction; salesman, -woman, pel'8on 
engaged in selling goods in sl op or as middle­
man between producer & ret.,,iler. [OE sala 
prob. f. ON sala cogn. w. s1- Lr,] 
Sa:lem, n. Nonconformist chapel. [Heb. vii.2] 
sa·Iep, n. Nutritive meal from dried tubers 

of some orchidaccous plants. [F f, Turk., f. 
Arab. tha'lebJ 
salepa•tus, n. (U.S.). Impure bicarbonate 

of potash or sodium bicarbonate as ingredient 
in baking-powders. [f. mod. L sal a erat.us 
AERATEd salt] 
Sa.'lian 1, a. Of the S alii or priests of :Mars. 

[L Salii pl. (salire leap), -AN] 
Sa:lian 2, a. & n. (l\Iember) of Frankish tribe 

near Zuyder Zee from which the l\Ie rovin~ians 
were descended. [LL Salii the tribe. •ANJ 
Sa•lic, Sali•que (-ek), aa. (Form -ic) = prec. 

adj. (S. law, Frankish law-book extant in l\t:ero­
Yingian & Caroling ian times); (-ic, -ique) S . law, 
law excluding females from d y nastic succes­
sion, esp. as alleged fundamentallawof French 
monarchy (based on a quota tion, not.referring 
to su ch su ccession. from the law-book a bove). 
fF (-qu e) f. Salii (prcc.J, -re] • 
sa:licin, n. Bitter crystalline principle got 

from willow-ba rk & u sed medicinally. Sosa•­
licYI, n. , salicy•lic a. (-ic acid, u~ed as anti­
septic & for rheuma tism), sali•cylATE•(3) n .• 
sali•cylrzE(5) & in same sense sali•cylATEa 
""· t .• sali ·cyl ISM(5) n., sali•cylous (chem.) a. 
[F (-i ne ). f. L salix -icis willow, ·IN] 
sali•cional (-shon-), sa·Ucet, nn. Org~n 
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WAGE 1000 WALDENSES 

i ng or practical jokes. Hence wa•ggER YO) n., 
wa·gg1sH1 a .• wa·ggishr.v2 adv .• wa·g­
gishNESS n. [prob. for obs. icag-haltcr gallows­
bird (prec. vb)J 
wage 1, n. Amount paid periodically, esp. by 

the day or week or month.for time during which 
wor·kman or serYant is at employer's disposal 
(usu. pl. exc. in certain pbrr.; gets good ww.; 
brings his ww. home; at a w. or ww. of £1 a 
week; liviny w., ww. that allow earner to live. 
\vi th out fear of starvation; a fair day's wm·k 
for a fai1· da!!'s iv.); requital (usu. pl.; the ww. 
of sin is death); wage(s):fmicl in Pol. Econ., part 
of community's capital devoted to paying ww. 
& salaries. [OF,= anage GAGE lJ 
wage2, \·.t. Carry on (war, conflict). [earlier 

sense declare (wa1·) f. OF 1cage1· (pt·cc.)) 
wa:ger, n., & v.t. = BET n. & v.t. (but not 

now in familiar use); (Hist.) w. of battle, ancient 
form of trial by personal combat between par­
ties or champions, w. of law, CO)IPURGATION. 
[f. OF icaoem·e f. LL wadiatura (wadiare 
pledge, as prcc., ·URE)] 
wa:ggle, v.i. & t., & n. = Wa\G I (but in more 

familiar use). [·LE(3)] 
wa:g(g)on, n. Four-wheeled vehicle for 

drawing heavy loads, often with removable 
semicylindrical tilt or cover, usu. drawn by two 
or more horses (hitch one's w. to a star, utilize 
powers higher than one',, own); open rail way 
truck; w.-boila. -ceiling, -1·oof. -vault, shaped 
like w.-tilt. [f. Du. imgen, cf. OE wagn w Arn] 
wa•g(g)oner, n. Drinr of \\'agon; (the 117:) 

constellation Auriga. L·ER I) 
wag(g)one·tte, n. l! our-wheeled open plea­

sure vehicle (or with remo,·ab1e co,·cr) for one 
or more horses & ·with facing side seats. J·ETTE] 
wagon·lit(F), n. Sleeping-car on cont1 nental 

1·ail way. 
Waha•bi, -ee, (·hah-). n. Oue of a set of 

:Mohammedan puritans following the lette r of 
the Koran. [Abd-e]- JVahhab, founder c. liOO] 
waif, n. Ownerless object or animal. thing 

cast up by or drifting in sea or brought by un­
known agency; homeless & helpless person, esp. 
unowned or abandoned child; ww. & strays, 
odds & ends, unowned or neglected children. 
[OF, f. O~ (Icel. veif thing flapping about); n. 
corresp. to WAIVE] 
wail, ,·.i. & t., & n. (Lament, i. & t., with) 

prolonged plaintive inarticulate usu. high· 
pitched cry; (fig.) lament.(ation) in words (often 
over); (of wind &c.) sound (v. & n.) like person 
wailing. Hence wai•IFUL a. (poet.), wai·I­
lngL v 2 adv. [f. ON v~la (vre int., see WOE)) 
wain, n. ,vl'lgon (chie fly poet. or agricul­

tural); Charles's, Arthur's,orthcJV.,cHARLES's 
WADt [f. OE w~gn, cf. Du. & G wagen ; cogn. 
w. L 1:ehere carry, Skr. uihana- vehicle, Gk 
okho.:; car, & WEIGH] 
wai·nscot, n., & v.t. ,vooden panelling or 

boarding on room-wall; (Yb) line w ith w., 
whence wai•nscotINGl(3) n. [earlier sense 
kin<l of oakwood, f. Du. wagenschot pcl'h. f. 
1\1Du. waeghe wave+ Du. schot boarding cf. 
CAMPSHOT; w. ref. to wavy grain of wood] 
waist, n. Part of hum'an body below ribs & 

above hips (large, small, w., of such circum­
ference; long, short, w .. of such vert ical exte nt); 
contraction marking this in normal figure (has 
now., of s tout person). analogous contraction 
in middle of long object, e.g. fiddle or hour­
glass; part of ship between forecastle & quarter­
deck; partofgarmentencirclingw., band round 
w . from which petticoats &c. may be s uspended; 
w.-band, -belt, worn round w.; w.-cloth. = LOIN· 
doth; 1cai'stcoat (also pr. wc·skut), garment 
reaching down to w. with front showing when 

coat ii; open & usu. without slec,·es (sleeved w., 
with slee,·es for extra warmth or for use with­
out coat by workmen); w.-deep or -hinh aa. & 
adv\',, up to w. Hence -wa1stE02 a. [:\iE 
1cast (WAxl?), cf. OHG wahst growth) 
waitl, v.i. & t. Abstain from action or de­

parture till some expected e,·ent occur~. pause. 
tarry, stay, kick one's heels, be expectant or 
on the ,,..atch, (often for, till; w. a minu~; 
shall not w. he1·e any longer; kept me waiting 
or made mew.; have a month to w. yet; w. till 
I come, for high 1cater or a fine day ; e1:ery­
'thinn comes to tho.c:e who w.; always has to be 
1caited for, is unpunctuall; await, bide, (is 
waiti11r1 his oppo1·tunity; you must w. my con-
1:enience; am only waiting the simial); act as 
waitel', as servant shifting plates &c. at table, 
(are yon accustomed to 1caiting?; often at table), 
or as attendant (LORD 1, GROOM, in waiting); 
defer (meal) till some one arri ,·es (don't w. 
<linne1· f 01· me); w. (up)on, watch (archaic), 
await convenience of, serve as attendant esp. 
at table, pay visit to (person r egarded as supe­
rior), escort (archaic), (in race) purposely keep 
close behind (competitor), follow as result; 
1caiti11r,-1·oom, provided for persons to w. in 
esp. at railway-station or house of consultant. 
[f. 01.<, u:aite1· (now giiette1·) f. waite sentinel f. 
OHG wahta whence G tl'acht cogn. w. w AKE IJ 
wait2, n. 1. (Pl.) band(s) of persons singing 

carols &c. from house to hou,;e at Christmas. 
2. Act or time of waiting (had a lonr, w. fo1· the 
train); watching for enemy, ambush, (lie in or 
layw. u s u. /01·). [sense 1 f. OF 1caite see prec.; 
sense 2 f. prcc.] 
wai•ter, n. In vbl senses; also or esp.: man 

who take,, & executes orders, shifts plates, &c .• 
at hotel or restaurant tables, whencewai•trEssl 
n.; tray, saI,·er; DUMBl·w. ; TIDF.·W. [·ER 1) 
waive, v.t. Forbear to insist on or u se, 

tacitly or implicitly relinquish or forgo, fright, 
claim,opportunity, legitimatc plea, &c.). H ence 
wai•vEk" n. (legal). [f. 01.<, gafrer p1·ob. f. o::--r 
(Ice!. 1:eifa Yibratc)J 
wakeI, v .i. & t. (past 1coke. tl'a7ce<l,; p.p. 

1cakcd, woken, ,coke). Cease to sleep, rouse 
from sleep, (often up; also fig. as spring icakes 
all nature, natu,·e wakes); be a wake (archaic 
exc. in part. or gerund, as in his waking hoitrs, 
icaking or sleeping); cease or rouse from sloth, 
torpidity, inactivity, or inattention (usu. up~ 
w. up, the1·e!; wants something to w. him, up~ 
the insult walced his dull spi1'it), rise or raise 
from the dead: (chiefl y Ir.) hold w. o,·er; dis· 
turb (silence, place) with noise. make re-echo; 
w.-1·obin, wild arum or lords-&-ladies. [mixture 
of OE wacan icoc arise,· be born, & tcacian 
wake, watch, cf. Du. waken, G wachen; cogn. 
W. VIGIL. VEGETABLE) 
wake 2, n. (Hist.) anniversary of dedication 

of church kept by watching all night, merry­
making or fair in connexion with tbis; (lr.1 
watch by corpse before buria l, lamentations & 
merrymaking in connexion with it. ff. prec.) 
wake 3, n. Strip of smooth water left behind 

moving ship (in, the w. of, behind, following, 
after the exampl e of). [f. Ice!. 1:ok opening if1. 
ice, cogn. w. Gk htlgros, L hmnidus, wet] 
wa·keful, a. Unable to sleep, (of person's. 

night&c. I passed with little or no sleep; \'igilant. 
Hence wa·kefulr.v 2 adv., wa·kefulNESS n. 
[WAKE 1, ·FUL} 
wa:ken, ,·.t. & i. Cause to be. b ecome. 

awake (us u. =wake 1tp, but con,•eying less of 
abruptness). [OE w~cnan (wacan WAKE 1)] 
Walde·nses (w6-), n. pl. Puritan sect iu 

valley~ of Piedmont, Dauphine. & Provence., 
started c. lliO & much persecuted in 16th 8;; 
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I disuiicHon" to the proletariat. . .. 
sal'a·ried <sal'a.rl'd}, adj. Receiving a sala.ey; paid by a 
salarY; having a salary attached; as, a. aalanid officer; a 
aalaned office; salaried employees. 

Usa'la·rie'go Csa'lli·r.ra'go), n. (Sp.] In medieval Spain, 
land held by the nobles. 

Sal'a·ri'no (sal'a·re'no), n. A character in Shakespeare's 
Merchant of Venice. 

sal ar.mo'ni·aC (ar·mo'nl·iUc) or &r·mo'ni·ak. ... SAL AK· 
MONIAC. 

sal'a.ry (sll'a·rY> n.; pl. -RIES (-rlz). [AF. salarie, OF. 
salaire, fr. L. salarium pension, stipend1 orig. , salt money, 
the money given to the Rom.an soldiers 1or salt, which was 
a oart of their oay, fr. salarius pertaining to saJt1 fr. ~aZ 
salt. See SALT.] 1 . The recompense or cons1oerat100 
paid, or stipulated to be paid, to a person at regular inter­
vals for services, esp. to holders of official, executive, or 
clerical positions; fixed compensation regularly paid, as by 
the year, quarter, month, or week; stipend - now often 
distmgu1shed from wages. 
2. Compensationi recompense; reward; also, a remunera­
tion for services given, as a fee or honorarium. Obs. 

0 , this is hire and..salary, not revenge. Sha/,. 
Syn. - Pay, hire, allowance . See WAGES. 

sal'a.ry CslH'a·rl1, i·. t.; -R1:Eo (-rld>; -RY·INO C-rl,Yng). 
[Cf. F. salarier.] To pay a salary to as an employee; to 
attach a salary to1 as a post; to provide salaries for those 
employed in, as a ousiness; - chiefly in past participle. 

sal'a,ry (sal'a·rI). Dial. var. of CELERY. 
Sa,lat1 (Sa•lat1), n.,·p_l. SALAWAT (Sa•la'wlit). [Ar. ~alah.] 
The ritual prayer of Mohammedans, made five times daiJ.y1 

I in a standing position. alternating with inclinations ana 
prostrations, the worshiper facing toward Mecca. 

Sa.ta'thi·el Csa·la'th1·el). 1. Successor of J ehoiachin. Bib. 
2. a A name sometimes given to the Wandering Jew. 
b The title and hero of a novel (1829) by George Croly, 

II sal At'ti.cus or At'ti,cum (lit't·kus. -kum). [L.] Attic 
salt. 

Usal'band' (zal' bant')t n. (G. salband.1, sahlband, tit., 
self end (cf. SELVAGEJ. See SELF; END.J Petrog. The 
border of a dike or other igneous mass, usually characterized 
by a finer grain or even glasSY texture produced by the 
chilling of the molten rock by the cold country rock. 

Usal ca·thar' ti·CUS (ka·thar'tl·kus). [NL.] Epsom salt. 
Hsal cu'li·na'ri-us Ckii'lt-na' d·us; 79) . [L.J Old Chem. 

Common salt. See SALT, n., 1. 
11sal de du'o-bus (de du'a.bus). [NL.] Old Chem. Po­

tassium sulphate; - erroneously supposed to be composed 
of two salts, one acid and one alkaline. 

sale (sal), n. (Late AS. sala, fr. ON. sala. See SELL,,,.; 
cf. HANDSEL.] 1. Law. Act of selling; a contract whereby 
the ab~olute, or general, ownership of property is trans­
ferred from one person to another for a price, or sum of 
money, or, loosely, for any consideration; also, a contract 
for such ~ransfer of ownership j~ the f~ture or upon the 
future fulfillment of some condition (this latter being by 
some differentiated as an agreement to sell) . The word 
sale is often specifically used of the sale of personal property 
as •.1suaJJy in the phrase the law of sales. Cf. CIFT, n 7 b' 
2 . Opportunity of selling or being sold; demand; ma;ket • 

Where gingerbread wives have a scanty sale. Kea,;. 
3. The purpose1 end, or fact, of selling! being sold, or being 
offered for purcnase; exhibition for sel ing; also\ the status 
of being purchasable; - chiefly in phrases, as tne obsolete 
of sale, set to sale, and to sale, and the current on sale, 
to put uy for sale, and for .sale. Hence, for sale, to be 
sold. "One who sets his services to sale.'' Dryden. "Still 
is for sale, next June, that same ch~teau." Browning. 
4 . Public disposal to the highest bidder: auction. 
5 . A selling off of surplus, shopworn, or c,ther stock, at bar· 
gain prices; an advertisea disposal of marked-down goods. 
- on sale or return. On approval. See APPROVAL, 2. 

sale, adj. 1 . Orig., intended for selling rather than home 
use; as, sale milk or bread; later, produced or raised in large 
q!Untities for .the tr,ade; af, sple_ lambs; ~om~~;nes, esp. in 
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GUIDE TO THE DICTIONARY 

7. Bullets 

Bullets are u ed to separate definitional information (before the bullet) from 
information that is not purely definitional (after the bullet), such as encyclopedic 
information or usage notes. 

8. Cognate Forms 

This dictionary lists corresponding parts of speech. For example, under the defini­
tion of consultation, the corresponding verb (consult) and adjectives (consulting, 
consultative) are listed. 

If a cognate form applies to only one sense of a headword, that form is denoted 
as follows: 

enjoin, vb. I. To legally prohibit or restrain by injunction <the company was 
enjoined from selling its stock>. 2. To prescribe, mandate, or strongly encourage 
<the graduating class was enjoined to uphold the highest professional standards>. 
- enjoinment (for sense 1), n. - enjoinder (for sense 2), n. 

9. Cross-references 

a. See 

The signal See is used in three ways. 

(1) To indicate that the defin ition is at another location in the dictionary: 

call loan. See LOAN. 

perpetuities, rule against. See RULE AGAINST PERPETUITIES. 

(2) To refer to closely related terms: 

nationalization, n. 1. The act of bringing an industry under govern­
mental control or ownership. 2. The act of giving a person the status 
of a citizen. See NATURALIZATION. 

cognovit (kog-noh-vit). [Latin "the person has conceded (a debt or an 
action)"] An acknowledgment of debt or liability in the form of a 
confessed judgment. See confession of judgment under JUDGMENT. 

(3) To refer to a synonymous subentry: 

b. Cf. 

binding instruction. See mandatory instruction under.JURY INSTRUC­
TION. 

Cf is used to refer to related but contrastable terms: 

Gallagher agreement. A contract that gives one co defendant the right 
to settle with the plaintiff for a fixed sum at any time during trial 
and that guarantees payment of the sum regardless of the trial 's 
outcome. City of Tucson v. Gallagher, 493 P.2d 1197 (Ariz. 1972). Cf. 
MARY CARTER AGREEMENT. 

false imprisonment. A restraint of a person in a bounded area without 
justification or consent. • False imprisonment is a common-law 
misdemeanor and a tort. It applies to private as well as governmental 
detention. Cf. false arrest under ARREST. 
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1531 
one who has serious problems or gets into a 

10 ~elp a~~dicament.- Also termed social.safety net. 3. A 
Jifticult P designed to protect someone against an adverse 
uarantee 

g ·ngency. 
c
00\ fficer. See OFFICER (1). 

safety rk lace. (1910) A place of employment in which all 
safeW0 ~hat should reasonably be removed have been 

dangerd· a place of employment that is reasonably safe 
r~mov;h; nature of the work performed. See OCCUPA­
g1ven SAFETY AND HEALTH ADMINISTRATION. 
r10NAL . 

'baro (sag-d-bar-oh), ~· [Old English] (17c) Hist. A 
sagt ·ner of disputes; a Judge. - Also termed sachbaro deterrn1 
(sak-bar-oh). . . . 
. d' (13c) Aforesaid; above-mentioned. • The adjective 

said~;}~bsolescent in legal drafting, its last bastion being 
sait ~t claims. But even in that context the word is giving 
pa e to the ordinary word the, which if properly used is 
tJauy precise. See AFORESAID. 

q "The word 'said' is used by many practitioners rather than 
'the' to refer back to previously recited e lements, some­
times to a previously cited anything. This practice is unob­
jectionable, although perhaps overly legalistic. If 'saids' 
or 'thes' are used, one should be consistent in the usage 
and not alternate between those words in repetitions of 
the same element or among different elements." Robert c. 
Faber, Landis on Mechanics of Patent Claim Drafting § 2-3, 
at 50 (3d ed. 1990). . 

sailor. Se~ SEAMAN. 

sailor's will. See soldier's will under WILL. 

Saint Lawrence Seaway Development Corporation. 'A 
wholly-owned corporation in the U.S. Department of 
Transportation responsible for developing, operating, 
and maintaining a part of the St. Lawrence Seaway from 
Montreal to Lake Erie. • It charges tolls at rates negotiated 
with the St. Lawrence Seaway Authority of Canada. -
Abbr. SLSDC. . 

sake and soke (sayk I sohk). (16c) Hist. A lord's right to hold 
court and compel attendance. - Also spelled sak and soc 
(sak I sok). See soc. 

salable (say-ld-bdl or sayl-a-bal), adj. (16c) Fit for sale in 
the usual course of trade at the usual selling price; MER­
CHANTABLE. - salability (say-la-bil-a-tee or sayl-d-bil­
.1-tee), n. 

salable value. See fair market value under VALUE (2). 

salarium (sd-lair-ee-dm), n. [Latin "salt money") 1. Roman 
law. An allowap.ce, esp. for living expens_es, given to 
persons in noble professions (such as teachers or doctors) 
who were not allowed to sue for fees. 2. Roman law. Wages 
for persons engaged in military service on a~ emerge~cy 
basis. • The regular soldier's pay is a stipendium. 3. Hist. 
The rent or profits of a hall or house. 

salary. (~3c) An agreed c~mpensation for services - .esp. 
professi?nal or semiprofessional service~ - ~su. paid at 
regular intervals on a yearly basis, as distmguished from 
an hourly basis. • Salaried positions are usu. exempt 
from the requirements of the Fair Labor Standards Act 
(?n overtime and the like) but are subject to state regula­
tion. Cf. WAGE, n. 

"'accrued salary. (1893) A salary that has bf;en earned 
but not yet paid. · 

sale? n. (bef. 12c) I. The transfer of property or title for a 
Pnce. See DCC§ 2-106(1). 2. The agreement by which such 

sale 

a transfer takes place. • The four elements are (1) parties 
competent to contract, (2) mutual assent (3) a thing 
ca~able of being transferred, and (4) a pri~e in money 
paid or promised. 

"A sa~e is a transfer of the absolute title to property for a 
certain agreed pri~e. It is a contract between two parties, 
one of whom acquires thereby a property in the thing sold 
and the other_parts with it for a valuable consideration. If 
th_e property m any commodity be voluntarily transferred 
without a valuable consideration, it is a gift; if one article 
be exchanged for another, it is a barter; but a sale takes 
place o~ly, .~h~~ there is a transfer of the title to property, 
for a price. Wilham W. Story, A Treatise on the Law of Sales 
of Personal Property § 1, at 1 (1853). 

.,. absolute sale. (17c) A sale in which possession and title 
to the property pass to the buyer immediately upon the 
completion of the bargain. Cf. conditional sale. 

.,. approval sale. See sale on approval. 

.,. auction sale. See AUCTION. 

.,. average gross sales. (1927) The amount of total sales 
divided by the number of sales transactions in a specific 
period. 

... bargain sale. See BARGAIN SALE. 

1 
.,. bona fide sale. (18c) A sale made by a seller in good 

faith, for valuable consideration, and without notice of 
a defect in title or any other reason not to hold the sale. 

.,. bootstrap sale. (1960) 1. A sale in which the purchase 
price is financed by earnings and profits of the thing 
sold; esp., a leveraged buyout. See BUYOUT. 2. A seller's 
tax-saving conversion of a business's ordinary income 
into a capital gain from the sale of corporate stock. 

... bulk sale. See BULK SALE. 

111- cash-against-documents sale. See documentary sale. 
111- cash sale. (1823) 1. A sale in which cash payment is con­

current with the receipt of the property sold. 2. A securi­
ties transaction on the stock-exchange floor requiring 
cash payment and same-day delivery. 

111- compulsory sale. (18c) The forced sale of real property 
in accordance with either an eminent-domain order or 
an order for a judicial sale arising from nonpayment 
of taxes. 

111- conditional sale. (18c) 1. A sale in which the buyer gains 
immediate possession but the seller retains title until 
the buyer performs a condition, esp. payment of the full 
purchase price. See retail installment contract under 
CONTRACT. 2. A sale accompanied by an agreement to 
resell on specified terms. Cf. absolute sale. 

.,. consignment sale. (1930) A sale of an owner's property 
(such as clothing or furniture) by a third party entrusted 
to make the sale. DCC§ 9-102(a)(20). See CONSIGNMENT. 

.,. consumer-credit sale. (1966) A sale in which the 
seller extends credit to the consumer. • A consumer­
credit •sale includes a lease in which the lessee's rental 
payments equal or exceed the retail value of the item 
rented. 

.,.. consumer sale. (1941) A retail transaction in whic~ 
ething is sold in the normal course of a sellers 

som . d · h 
b · ness and is bought for private use an not in t e usi , b . 
normal course of the buyer s usiness. 

.,.. convoyed sale. Patents. The ~ale of unpatente~ col­
lateral products that are functionally or economically 
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w 
W-2 form. (18c) \1948) .Tax. A statement of earnings and 

taxes withheld (mcludmg federal, state, and local income 
taxes and FICA tax) during a given tax year. • The W-2 is 
prepared by the employer, provided t~ each employee, and 
filed with the Internal Revenue Service. Cf. w-4 FORM. 

W-4 form. (1955) Tax. A form indicating the number of 
personal exemptions an employee is claiming and that 
is used by the employer in determining the amount of 
income to be withheld from the employee's paycheck for 
federal-income tax purposes. - Also termed Employee's 
Withholding Allowance Certificate. Cf. w-2 FORM. · 

wacreour (wah-kroor), n. [Law French] Hist. A vagrant. 

Wade bearing. (1969) Criminal law. A pretrial hearing in 
which the defendant contests the validity of his or her 
out-of-court identification. • If the court finds that the 
identification was tainted by unconstitutional methods, 
the prosecution cannot use the identification and must 
link the defendant to the crime by other means. U.S. v. 
Wade, 388 U.S. 218, 87 S.Ct. 1926 (1967). 

wadia (way-dee-.l), n. [Law Latin] Hist. Pledges. 

wadset, n. (15c) Scots law. I . A mortgage. - Also termed 
(in Roman law) fiducia. 2. A pledge or pawn. 

wadset, vb. (14c) Scots law. I. To mortgage. 2. To pledge. 

wafer seal. See SEAL. 

wafter (waf-tc}r), n. [Middle English "convoyer"] (15c) 
Hist. An English naval officer appointed under Edward 
IV to protect fishermen, esp. on the coast of Norfolk and 
Suffolk. - Also spelled waftor. 

waga (way-gc}), n. [Law Latin] (17c) Hist. A measure of 
weight; a measure of goods. 

wage, n. (usu. pl.) (14c) Payment for labor or services, u~u. 
based on time worked or quantity produced; specif., 
compensation of an employee based on time worked 
or output of production. • Wages include every form of 
·remuneration payable for a given period to an in~iv~dual 
for personal services including salaries, comm1ss1ons, 
vaca~ion pay, bonuses', and the reasonable value of board, 
lodging, payments in kind, tips, and any similar advan­
ta~e received from the employer. An employer usu. must 
Withhold income taxes from wages. Cf. SALARY. 

"Wage~ are, in both common and legal language, the com­
pensat1on paid or to be paid for services, whether computed 
~Y th~ day, w~ek, or month, or by the piece or job. Pay~ent t ~le~e or Job work is frequently spoken of as earni.ngs, 
ut 1t differs in no sense from payment computed by time, 

!he words 'earnings' and 'wages' being often used together 
10 statutes on the subject. In mining and elsewhere, much 
~f ~he Work is done by what is called contracting, one man 

0
~1ng Paid by the ton or other quantity, he paying a helpe~ 

b helpers a fixed sum daily or at a given rate per unit used, 
wut the sums received by the different workmen ar~ alike 
· ~ges; so also where a group of men are employed m the 
Joint pro.du~tion of a designated unit, and the paymen~ 
therefor 1s dwided among them fractionally or by a percent 
~ge. The profits of contractors where a~re~~ents a~e m~de 
aor the performance of work involving mdw1dual dir~cti~~ 
nd the employment and guidance of subordinates,. as m t 

erection of a building or the construction of public works, 

1811 

are not classed as wages. The word 'salary' is also said by 
~o!l'e courts to be synonymous with wages, though in others 
1t 1s ~eld to mean a larger compensation for more important 
services, or payment for services other than of a manual or 
mechanical kind. Salaries of public officers are not exempt 
from garnishment under laws exempting wages." Lindley 
Daniel Clark, The Law of the Employment of Labor 45- 46 
(1911) (citations omitted). 

"[l]t is held that the term 'wages' does not include the 
salary of the president, manager, or superintendent of a 
business corporation; nor sums payable to attorneys at law 
for professional services rendered to the corporation upon 
occasional retainers; nor the compensation of a person who 
is employed by the company to sell its goods in a foreign 
country, at a fixed annual salary, with the addition of a 
commission and his traveling expenses. Again, the term 
'wages' is not applicable to the compensation of the public 
officers of a municipal corporation, who receive annual 
salaries, which are not due until the end of the year, and 
who are entitled to be paid so long as they hold their offices 
without regard to the services rendered. So also, a person 
who takes a contract to perform a specified work, as, to 
build a house according to plans and specifications, to 
execute a cutting on a line of railway at a given sum per 
cubic yard, or the like, and who employs men under him 
to do the actual work or to ~ssist him in doing it, is not a 
'workman' or 'laborer,' although he does a portion of the 
work himself, and his compensation is not 'wages.' So again, 
where manufacturers receive raw material from another, 
and work it up for him into a finished or partly finished 
product, by the use of their machinery and the labor of 
their employes, under a contract specifying a fixed rate 
of payment, the money due them therefor is not wages." 
Henry Campbell Black, A Treatise on the Law and Practice 
of Bankruptcy§ 105, at 259- 60 (1914). 

... basic wage. See MINlMUM WAGE. 

"'covered wages. (1938) Wages on which a person is 
required to pay social-security taxes. 

"'current wages. (18c) Wages for the current period; 
wages that are not past due. 

.,. front wages. (1979) Prospective compensation paid to 
a victim of job discrimination until the denied position 
becomes available. 

.,. green-circle wage. A wage that is lower than the usual 
minimum pay. 

.,. living wage. (1888) I. A wage sufficient to provide for a 
worker and his or her family a reasonably comfortable 
existence. 

"[A] living wage means: 
"1. A wage by which the worker may obtain the means of 

subsistence (a) for himself, (b) for those legitimately 
dependent on him; 

"2. A wage by which the worker may provide reasonable 
home comforts and fit himself for the discharge of 
duties of citizenship; and 

"3. That the wage shall be ear~ed under _such conditions 
as regards sanitary regulation~, physical and ment~l 
effort and duration of working hours, and as will 
afford° reasonable time for recreat!on and rest. . 

"A wage which would meet the requirements set out m 
the three clauses of the abov~ definition wou_ld enab~e the 
worker, in the widest ec_onom1c sens~, to attam the highest 
state of industrial efficiency. We might therefore adopt a 
more concise form of words and say: 
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SAIO-SALE 

function itself, and the merits of the person who
fulfills it. 1 Mill.Pol.Econ. 258. 

sAIO, In Gothic law. The ministerial officer of 
8 court or magistrate, who brought parties into 
court and executed the orders of his superior. 
Spelman. 

sAJSIE. Fr. In French law. A judicial seizure 
or sequestration of property, of which there are 
several varieties. See infra.

sAISIE-ARRJl:T. An attachment of property in 
the possession of a third person. 

sAISIE-EXECUTION. A writ resembling that 
of fieri facias; defined as that species of execution 
by which a creditor places under the hand of jus­
tice (custody of the law) his debtor's movable 
property liable to seizure, in order to have it sold, 
so that he may obtain payment of his debt out of 
the proceeds. Dalloz, Diet. 
SAISIE-FORAINE. A permission given by the 
proper judicial officer to authorize a creditor to 
seize the property of his debtor in the district 
which the former inhabits. Dalloz, Diet. It has 
the effect of an attachment of property, which is 
applied to the payment of the debt due. 

SAISIE-GAGERIE. A conservatory act of execu­
tion, by which the owner or principal lessor of a 
house or farm causes the furniture of the house 
or farm leased, and on which he has a lien, to be 
seized; similar to the distress of the common law. 
Dalloz, Diet. 

SAISIE-IMMOBILIERE. The proceeding by 
which a creditor places under the hand of justice 
(custody of the law) the immovable property of 
his debtor, in order that the same may be sold, 
and that he may obtain payment of his debt out 
of the proceeds. Dalloz, Diet. 

SAKE. In. old English law. A lord's right of 
amercing his tenants in his court. Keilw. 145. 

Acquittance of suit at county courts and hun­
dred courts. Fleta, 1. 1, c. 47, § 7. 

SALABLE. ''Merchantable," flt for sale in usual 
course of trade, at usual selling prices. Foote v. 
Wilson, 104 Kan. 191, 178 P. 430; Stevens Tank & 
Tower Co. v. Berlin Mills Co., 112 Me. 336, 92 A. 
180, 181. 

SALABLE VALUE. Usual selling price at place 
Where property is situated when its value is to 
be ascertained. Fort Worth & D. N. Ry. Co. v. 
Sugg, Tex.Civ.App., 68 S.W.2d 570, 572. 

SALADINE TENTH. A tax imposed in England 
and France, in 1188, by Pope Innocent III., to 
raise a fund for the crusade undertaken by Rich­
ard I. of England and Philip Augustus of France, 
against Saladin, sultan of Egypt, then going to 
�siege Jerusalem. By this tax every person who did not enter himself a crusader was obliged to 
Pay a tenth of his yearly revenue and of the value 
ob
f all his movables, except his wearing apparel,
Ooks, and arms. The Carthusians, Bernardines, 

and some other religious persons were exempt. 
Gibbon remarks that when the necessity for this 
tax no longer existed, the church still clung to it 
as too lucrative to be abandoned, and thus arose 
the tithing of ecclesiastical benefices for the pope 
or other sovereigns. Enc.Land. 

SALARIUM. Lat. 
ance of provisions. 
sation for services. 
pensation. Calvin. 

In the c1-.n law. An allow­
A stipend, wages, or compen­
An annual allowance- or com-

SALARY. A reward or recompense for services 
performed. 

In a more limited sense a fixed periodical com­
pensation paid for services rendered; a stated 
compensation, amounting to so much by the year, 
month, or other fixed period, to be paid to public 
officers and persons in some private employments, 
for the performance of official duties or the ren­
dering of services of a particular kind, more or 
less definitely described, involving professional 
knowledge or skill, or at least employment above 
the grade of menial or mechanical labor. State 
v. Speed, 183 Mo. 186, 81 S.W. 1260. A fixed, an­
nual, periodical amount payable for services and
depending upon the time of employment and not
the amount of services rendered. In re Informa­
tion to Discipline Certain Attorneys of Sanitary
Dist. of Chicago, 351 Ill. 206, 184 N.E. 332, 359.
It is synonymous with "wages," except that "sal·
ary" is sometimes understood to relate to com­
pensation for official or other services, as distin­
guished from "wages," which is the compensation
for labor. Walsh v. City of Bridgeport, 88 Conn.
528, 91 A. 969, 972, Ann.Cas.1917B, 318. See, also,
Fee.

For "Executive Salaries," see that title. 

SALE. A contract between two parties, called, 
respectively, the "seller" (or vendor) and the 
"buyer," (or purchaser,) by which the former, in 
consideration of the payment or promise of pay­
ment of a certain price in money, transfers to the 
latter the title and the possession of property. 
Pard. Droit Commer. § 6; 2 Kent, Comm. 363; 
Poth. Cont. Sale, § 1; Butler v. Thomson, 92 U.S. 
414, 23 L.Ed. 684. In re Frank's Estate, 277 N.Y. 
S. 573, 154 Misc. 472.

A contract whereby property is transferred
from one person to another for a consideration of 
value, implying the passing of the general and 
absolute title, as distinguished from a special 
interest falling short of complete ownership. AT­
nold v. North .American Chemical Co., 232 Mass. 
196, 122 N.E. 283, 284; Faulkner v. Town of South 
Boston, 141 Va. 517, 127 S.E. 380, 381. 

An agreement by which one gives a thing for 
a price in current money, and the other gives 
the price in order to have the thing itself. Three 
circumstances concur to the perfection of the con­
tract, to-wit, the thing sold, the price, and the 
consent. Civ.Code La. art. 2439. 

To constitute a "sale," there must be parties standing 
to each other in the · relation of buyer and seller, their 
minds must assent to the same proposition, and a consider­
ation must pass. Commissioner of Internal Revenue v. 
Frelhofer, C.C.A.3, 102 F.2d 787, 789, 790, 125 A.L.R. 761. 
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W-WAGES

w 

W. As an abbreviation, this letter frequently
stands for "William," (king of England,) "West­
minster," "west," or "western." 
W. D. An abbreviation for "Western District."

WARBLE. To vacillate or sway unsteadily from 
side to side; to vacillate or show unsteadiness; to 
move or move along with an irregular rocking 
or staggering motion or unsteadily from one 
side to the other. Meadows v. State, 186 Ga. 592, 
199 S.E. 133, 135. 

WACREOlJR. L. Fr. A vagabond, or vagrant. 
Britt. c. 29. 

WADIA. A pledge. See Vadium; Fides Facta 

WADSET. In Scotch law. The old term for a 
mortgage. A right by which lands or other heri· 
table subjects are impignorated by the proprietor 
to his creditor in security of his debt. Wadsets 
are usually drawn in the form of mutual con· 
tracts, in which one party sells the land, and the 
other grants the right of reversion. Ersk. Inst. 
2, 8, 3. 

W ADSETTER. In Scotch law. A creditor to 
whom a wadset is made, corresponding to a mort­
gagee. 

W AFTORS. Conductors of vessels at sea. Cow· 
ell. 

WAGA. In old English law. A weight; a meas­
ure of cheese, salt, wool, etc., containing two hun­
dred and fifty-six pounds avoirdupois. Cowell; 
Spelman. 

WAGE. In old English practice. To give security 
for the performance of a thing. Cowell. 

WAGE EARNER. Within Bankruptcy Act ex­
empting wage earners from involuntary bankrupt· 
cy proceedings must have as his paramount oc­
cupation the earning of salary or wages, indicia 
of wage earning being whether earner depends on 
his wages for his subsistence and whether wage 
earning is his paramount occupation. Bankr.Act 
§§ 1(27), 4b, 11 U.S.C.A. §§ 1(27), 22(b). In re
Gainfort, D.C.Cal., 14 F.Supp. 788, 791. 

WAGER. A contract by which two or more par­
ties agree that a certain sum of money or other 
thing shall be paid or delivered to one of them 
or that they shall gain or lose on the happening 
of an uncertain event or upon the ascertainment 
of a fact in dispute, where the parties have no in­
terest in the event except that arising from the 
possibility of such gain or loss. H. Seay & Co. 
v. Moore, Tex.Com.App., 261 S.W. 1013, 1014;
Young v. Stephenson, 82 Okl. 239, 200 P. 225, 228, 
24 A.L.R. 978; Odle v. State, 139 Tex.Cr.R. 288, 139 
S. W.2d 595, 597. See, also, Bet. 

It was said that contract giving one party or the other 
an option to carry out the transaction or not at pleasure 
is not invalid as a "wager." Palmer v. Love,. 18 Tenn. 
App. 579, 80 S. W.2d 100, 105; but if, under guise of con­
tract of sale, real intent of both parties is merely to specu­
late in rise or fall of prices and property is not to be de­
livered, but at time fixed for delivery one party is to pay 
difference between contract price and market price, trans­
action is invalid as "wager." Baucum & Kimball v. Gar­
rett Mercantile Co., 188 La. 728, 178 So. 256, 259, 260. 

WAGER OF BATTEL. The trial by wager of bat­
tel was a species of trial introduced into England, 
among other Norman customs, by William the 
Conqueror, in which the person accused fought 
with his accuser, under the apprehension that 
Heaven would give the victory to him who was 
in the right. 3 Bl.Comm. 337. It was abolished 
by St. 59 Geo. ill., c. 46. 
WAGER OF LAW. In old practice. The giving of 
ga,ge or sureties by a defendant in an action of 
debt that at a certain day assigned he would 
make his law; that is, would take an oath in open 
court that he did not owe the debt, and at the 
same time bring with him eleven neighbors, 
(called "compurgators,") who should avow upon 
their oaths that they believed in their consciences 
that he said the trnth. Glanv. lib. 1, c. 9, 12;
Bract. fol. 156b; Britt. c. 27; 3 Bl.Comm. 343; 
Cro.Eliz. 818. 

WAGER POLICY. See Policy of Insurance. 
WAGERING CONTRACT. One in which the par­
ties stipulate that they shall gain or lose, upon the 
happening of an uncertain event, in which they 
have no interest except that arising from the 
possibility of such gain or loss. Fareira v. Cabell. 
89 Pa, 89. 

WAGERING GAIN. The share of each, where in· 
dividuals carrying on business in partnership 
make gains in wagering transactions. Jennings 
v. Commissioner of Internal Revenue, C.C.A.Tex.,
110 F.2d 945, 946. 

WAGES. A compensation given to a hired person 
for his or her services; the compensation agreed 

upon by a master to be paid to a servant, or any 
other person hired to do work or business for 
him. Ciarla v. Solvay Process Co., 172 N.Y._S.
426, 428, 184 App.Div. 629; Cookes v. Lymperis, 
178 Mich. 299, 144 N.W. 514, 515; Phrenix Iron 
Co. v. Roanoke Bridge Co., 169 N.C. 512, 86 S.E.

184, 185. Every form of remuneration payable for 
a given period to an individual for personal serv· 
ices, including salaries, commissions, vacation paY

1 dismissal wages, bonuses and reasonable �alu� � 
board, rent, housing, lodging, payments m �m • 
tips, and any other similar advantage rece1�ed 

from the individual's employer or directly with

respect to work for him. Ernst v. Industrial Corn· 
mission, 246 Wis, 205, 16 N.W.2d 867. 

u!ven tor In a limited sense the word "wage" means pay• ter· 
labor usually manual or mechanical at short stated lll 
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WAGES-WAIVER 

vals as distinguished from salary, but In general the word 
means that which ls pledged or paid for work or other 
services; hire; pay. In its legal sense, the word "wages" 
means the price paid for labor, reward of labor, specified 
sum for a given time of service or a fixed sum for a speci­
fied piece of work. In re Holllngsworth's Estate, 37 Cal. 
App.2d 432, 99 P.2d 599, 600, 602. 

Maritime Law 

The compensation allowed to seamen for their 
services on board a vessel during a voyage. 

Political Economy 

The reward paid, whether in money or goods, to 
human exertion, considered as a factor in the 
production of wealth, for its co-operation in the 
process. 

'.'Three factors contribute to the production of 
commodities,-nature, labor, and capital. Each 
must have a share of the product as its reward, 
and this share, if it is just, must be proportionate 
to the several contributions. The share of the 
natural agents is rent; the share of labor, wages; 
the share of capital, interest. The clerk receives 
a salary; the lawyer and doctor, fees; the manu­
facturer, profits. Salary, fees, and profits are so 
many forms of wages for services rendered." De 
Laveleye, Pol. Econ. 

WAGON. A kind of four-wheel vehicle, especially 
one used for carrying freight or merchandise. 
McMullen v. Shields, 96 Mont. 191, 29 P.2d 652, 
654. A vehicle moving on wheels and usually
drawn by horses. The word wagon is a generic
term and includes other species of vehicle by
whatever name they may be called. An auto­
mobile is a vehicle propelled by power generated
within itself, used to convey passengers or ma­
terials, and in a general sense is a wagon. Stryck·
er v. Richardson, 77 Pa.Super.Ct. 252, 255, but see
contra United States v. One Automobile, D.C.
Mont., 237 F. 891, 892; Whitney v. Welnitz, 153
Minn. 162, 190 N.W. 57, 28 A.L.R. 68. For "Farm
Wagon," see that title.

tryman, and especially to a villein who was· re· 
quired to perform agricultural services. 
WAINAGIUM. What is necessary to the farmer 
for the cultivation of his land. Barring. Ob.St. 12; 
Magna Carta, c. 14. Instruments of husbandry. 1 
Poll. & Maitl. 399. 

WAIN-BOTE. In feudal and old English law. 
Timber for wagons or carts. 

WAITING CLERKS. Officers whose duty it for­
merly was to wait in attendance upon the court 
of chancery. The office was abolished in 1842 by 
St. 5 & 6 Viet. c. 103. Mozley & Whitley. 

WAIVE, v. To abandon or throw away; as when 
a thief, in his flight, throws aside the stolen goods, 
in order to facilitate his escape, he is technically 
said to waive them. 

In modern law, to abandon, throw away, re­
nounce, repudiate, or surrender a claim, a privi­
lege, a right, or the opportunity to take advantage 
of some defect, irregularity, or wrong. See Brig­
ham Young University v. Industrial Commission 
of Utah, 74 Utah 349, 279 P. 889, 893, 65 AL.R. 
152. 

A person is said to waive a benefit when he 
renounces or disclaims it, and he is said to waive 
a tort or injury when he abandons the remedy 
which the law gives him for it. Sweet. 

In order for one to "waive" a right, he must do it 
knowingly and be possessed of the facts. Barnhill v. Ru­
bin, D.C.Tex., 46 F.Supp. 963, 966. 

WAIVE, n. In old English law. A woman out­
lawed. The term is, as it were, the feminine of 
"outlaw," the latter being always applied to a 
man; "waive," to a woman. Cowell. 

WAIVER. The intentional or voluntary relinquish­
ment of a known right, Lehigh Val. R. Co. v. Ins. 
Co., 172 F. 364, 97 C.C.A. 62; Vermillion v. Pruden­
tial Ins. Co. of America, 230 Mo.App. 993, 93 S.W.2d 
45, 51; or such conduct as warrants an inference 
of the relinquishment of such right, Rand v. 

WAGON AGE. 
wagon. 

Money paid for carriage in a Morse, C.C.A.Mo., 289 F. 339, 344; Dexter Yarn Co. 

WAGONWAY. That part of a street ordinarily 
used for the passage of vehicles within the curb 
lines. Delaware, L. & W. R. Co. v. Chiara, C.C.A. 
N.J., 95 F.2d 663, 666. 

WAIF. Waifs are goods found, but claimed by 
nobody; that of which every one waives the claim. 
Also, goods stolen and waived, or thrown away by 
the thief in his flight, for fear of being appre· 
hended. Wharton. 

Waifs are to be distinguished from bona fugi­
tiva, which are the goods of the felon himself, 
which he abandons in his flight from justice. 
Brown. See People v. Kaatz, 3 Parker, Cr.R. 
(N.Y.) 138; Hall v. Gildersleeve, 36 N.J.L. 237. 

WAJNABLE. In old records. That may be plowed 
or manured; tillable. Cowell; Blount. 

WAJNAGE. In old English law. The team and 
instruments of husbandry belonging to a coun-

v. American Fabrics Co., 102 Conn. 529, 129 A. 
527, 537; Gibbs v. Bergh, 51 S.D. 432, 214 N.W. 838, 
841; or when one dispenses with the performance 
of something he is entitled to exact or when one 
in possession of any right, whether conferred by 
law or by contract, with full knowledge of the ma· 
terial facts, does or forbears to do something the 
doing of which or the failure of forbearance to 
do which is inconsistent with the right, or his in­
tention to rely upon it. Estoup Signs v. Frank 
Lower, Inc., La.App., 10 So.2d 642, 645. The re­
nunciation, repudiation, abandonment, or surren­
der of some claim, right, privilege, or of the op­
portunity to take advantage of some defect, ir· 
regularity, or wrong. Christenson v. Carleton, 
37 A. 226, 69 Vt. 91; Shaw v. Spencer, 100 Mass. 
395, 97 Am.Dec. 107, 1 Am.Rep. 115; Smiley v. 
Barker, 28 C.C.A. 9, 83 F. 684; Boos v. Ewing, 17 
Ohio 523, 49 Am.Dec. 478. A doctrine resting upon 
an equitable principle, which courts of law will 
recognize. Atlas Life Ins. Co. v. Schrimsher, 179 
Okl. 643, 66 P.2d 944, 948. See, also, Estoppel. 
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AMERICAN FEDERATION VS CITY OF PHOENIX

Electronic Index of Record
MAR Case # CV2014-011778

Filed DateDocument NameNo.

Sep. 16, 2014VERIFIED CLASS ACTION AND SPECIAL ACTION COMPLAINT1.

Sep. 16, 2014CERTIFICATE OF COMPULSORY ARBITRATION2.

Sep. 16, 2014CIVIL COVER SHEET-NEW FILING ONLY3.

Sep. 22, 2014AFFIDAVIT OF SERVICE OF PROCESS4.

Sep. 22, 2014AFFIDAVIT OF SERVICE OF PROCESS5.

Sep. 22, 2014AFFIDAVIT OF SERVICE OF PROCESS6.

Sep. 22, 2014SUMMONS7.

Sep. 22, 2014SUMMONS8.

Sep. 22, 2014SUMMONS9.

Oct. 6, 2014STIPULATION EXTENDING TIME FOR DEFENDANTS TO RESPOND
TO COMPLAINT

10.

Oct. 9, 2014PROPOSED ORDER REGARDING STIPULATION EXTENDING TIME
FOR DEFENDANTS TO RESPOND TO COMPLAINT

11.

Oct. 14, 2014CREDIT MEMO12.

Oct. 20, 2014ANSWER TO COMPLAINT13.

Oct. 20, 2014DEFENDANTS' CERTIFICATION OF AGREEMENT WITH PLAINTIFFS'
CERTIFICATE OF COMPULSORY ARBITRATION

14.

Oct. 30, 2014(PART 1 OF 2) MOTION AND CONSENT OF MARK OGDEN FOR PRO
HAC VICE ADMISSION OF SUSAN HOFFMAN

15.

Oct. 30, 2014(PART 2 OF 2) MOTION AND CONSENT OF MARK OGDEN FOR PRO
HAC VICE ADMISSION OF SUSAN HOFFMAN

16.

Oct. 30, 2014(PART 1 OF 2) MOTION FOR CONSENT OF MARK OGDEN FOR PRO
HAC VICE ADMISSION OF WESLEY STOCKARD

17.

Oct. 30, 2014(PART 2 OF 2) MOTION FOR CONSENT OF MARK OGDEN FOR PRO
HAC VICE ADMISSION OF WESLEY STOCKARD

18.

Nov. 4, 2014ORDER GRANTING PRO HAC VICE ADMISSION TO SUSAN HOFFMAN19.

Produced: 1/11/2018 @ 8:26 AM Page 1 of 17

CAPP088



AMERICAN FEDERATION VS CITY OF PHOENIX
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Filed DateDocument NameNo.

Nov. 4, 2014ORDER GRANTING PRO HAC VICE ADMISSION TO WESLEY
STOCKARD

20.

Jan. 21, 2015ME: 100 DAY NOTICE [01/21/2015]21.

Jun. 26, 2015JOINT SCHEDULING REPORT22.

Jul. 1, 2015PROPOSED SCHEDULING ORDER23.

Oct. 15, 2015NOTICE OF APPEARANCE24.

Oct. 16, 2015STIPULATION TO EXTEND REMAINING DEADLINES25.

Oct. 20, 2015PROPOSED ORDER GRANTING STIPULATION TO EXTEND
REMAINING DEADLINES

26.

Nov. 16, 2015STIPULATION TO EXTEND REMAINING DEADLINES27.

Nov. 18, 2015ORDER GRANTING STIPULATION TO EXTEND REMAINING
DEADLINES

28.

Jan. 7, 2016STIPULATION TO EXTEND REMAINING DEADLINES29.

Jan. 15, 2016PROPOSED ORDER GRANTING STIPULATION TO EXTEND
REMAINING DEADLINES

30.

Mar. 14, 2016(PART 1 OF 2) DEFENDANTS' MOTION TO STAY PROCEEDINGS31.

Mar. 14, 2016(PART 2 OF 2) DEFENDANTS' MOTION TO STAY PROCEEDINGS32.

Mar. 21, 2016ME: STATUS CONFERENCE SET [03/18/2016]33.

Mar. 24, 2016ME: ORAL ARGUMENT SET [03/23/2016]34.

Apr. 4, 2016(PART 1 OF 2) PLAINTIFFS' OPPOSITION TO DEFENDANTS' MOTION
TO STAY

35.

Apr. 4, 2016(PART 2 OF 2) PLAINTIFFS' OPPOSITION TO DEFENDANTS' MOTION
TO STAY

36.

Apr. 11, 2016DEFENDANTS' REPLY IN SUPPORT OF THEIR MOTION TO STAY
PROCEEDINGS

37.

Apr. 19, 2016(PART 1 OF 2) PLAINTIFFS' REQUEST FOR JUDICIAL NOTICE IN
SUPPORT OF OPPOSITION TO DEFENDANTS' MOTION TO STAY

38.
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Apr. 19, 2016(PART 2 OF 2) PLAINTIFFS' REQUEST FOR JUDICIAL NOTICE IN
SUPPORT OF OPPOSITION TO DEFENDANTS' MOTION TO STAY

39.

Apr. 25, 2016ME: MATTER UNDER ADVISEMENT [04/21/2016]40.

Apr. 27, 2016ME: UNDER ADVISEMENT RULING [04/22/2016]41.

May. 16, 2016RETURNED MAIL42.

May. 16, 2016NOTICE OF WITHDRAWAL OF COUNSEL43.

May. 25, 2016NOTICE OF SUBSTITUTION OF COUNSEL WITH CONSENT44.

May. 31, 2016ME: ORDER ENTERED BY COURT [05/27/2016]45.

Jun. 3, 2016RULE 12(C) MOTION FOR JUDGMENT ON THE PLEADINGS RE
DAMAGES CLAIMS

46.

Jun. 21, 2016AGREED FIRST EXTENSION OF TIME TO FILE RESPONSE AND
REPLY RE: DEFENDANTS' RULE 12(C) MOTION FOR JUDGMENT ON
THE PLEADINGS RE DAMAGES CLAIMS

47.

Jun. 29, 2016(PART 1 OF 3) PLAINTIFFS' MOTION FOR CLASS CERTIFICATION48.

Jun. 29, 2016(PART 2 OF 3) PLAINTIFFS' MOTION FOR CLASS CERTIFICATION49.

Jun. 29, 2016(PART 3 OF 3) PLAINTIFFS' MOTION FOR CLASS CERTIFICATION50.

Jun. 30, 2016(PART 1 OF 2) PLAINTIFFS' NOTICE OF ERRATA RE: PLAINTIFFS'
RESPONSE IN OPPOSITION TO DEFENDANTS' RULE 12(C) MOTION
FOR JUDGMENT ON THE PLEADINGS RE DAMAGES CLAIMS

51.

Jun. 30, 2016(PART 2 OF 2) PLAINTIFFS' NOTICE OF ERRATA RE: PLAINTIFFS'
RESPONSE IN OPPOSITION TO DEFENDANTS' RULE 12(C) MOTION
FOR JUDGMENT ON THE PLEADINGS RE DAMAGES CLAIMS

52.

Jun. 30, 2016(PART 1 OF 3) PLAINTIFFS' RESPONSE IN OPPOSITION TO
DEFENDANTS' RULE 12(C) MOTION FOR JUDGMENT ON THE
PLEADINGS RE DAMAGES CLAIMS

53.

Jun. 30, 2016(PART 2 OF 3) PLAINTIFFS' RESPONSE IN OPPOSITION TO
DEFENDANTS' RULE 12(C) MOTION FOR JUDGMENT ON THE
PLEADINGS RE DAMAGES CLAIMS

54.

Jun. 30, 2016(PART 3 OF 3) PLAINTIFFS' RESPONSE IN OPPOSITION TO
DEFENDANTS' RULE 12(C) MOTION FOR JUDGMENT ON THE
PLEADINGS RE DAMAGES CLAIMS

55.
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Jun. 30, 2016(PART 1 OF 2) PLAINTIFFS' NOTICE OF FILING SIGNATURE OF
FRANK PICCIOLI ON DECLARATION IN SUPPORT OF PLAINTIFFS'
MOTION FOR CLASS CERTIFICATION

56.

Jun. 30, 2016(PART 2 OF 2) PLAINTIFFS' NOTICE OF FILING SIGNATURE OF
FRANK PICCIOLI ON DECLARATION IN SUPPORT OF PLAINTIFFS'
MOTION FOR CLASS CERTIFICATION

57.

Jul. 6, 2016(PART 1 OF 3) PLAINTIFFS' MOTION FOR LEAVE TO FILE AMENDED
COMPLAINT

58.

Jul. 6, 2016(PART 2 OF 3) PLAINTIFFS' MOTION FOR LEAVE TO FILE AMENDED
COMPLAINT

59.

Jul. 6, 2016(PART 3 OF 3) PLAINTIFFS' MOTION FOR LEAVE TO FILE AMENDED
COMPLAINT

60.

Jul. 6, 2016(PART 1 OF 2) PLAINTIFFS' NOTICE OF FILING SIGNATURE OF
DEBRA NOVAK-SCOTT ON DECLARATION IN SUPPORT OF
PLAINTIFFS' MOTION FOR CLASS CERTIFICATION

61.

Jul. 6, 2016(PART 2 OF 2) PLAINTIFFS' NOTICE OF FILING SIGNATURE OF
DEBRA NOVAK-SCOTT ON DECLARATION IN SUPPORT OF
PLAINTIFFS' MOTION FOR CLASS CERTIFICATION

62.

Jul. 15, 2016FIRST AGREED EXTENSION OF TIME TO FILE RESPONSE AND
REPLY RE: PLAINTIFFS' MOTION FOR CLASS CERTIFICATION

63.

Jul. 18, 2016ME: STATUS CONFERENCE [07/12/2016]64.

Jul. 19, 2016REPLY IN SUPPORT OF DEFENDANTS' RULE 12(C) MOTION FOR
JUDGMENT ON THE PLEADINGS RE DAMAGES CLAIMS

65.

Jul. 25, 2016FIRST AGREED EXTENSION OF TIME TO FILE RESPONSE TO
PLAINTIFFS' MOTION FOR LEAVE TO FILE AMENDED COMPLAINT

66.

Aug. 2, 2016RESPONSE TO PLAINTIFFS' MOTION FOR LEAVE TO FILE AMENDED
COMPLAINT

67.

Aug. 2, 2016(PART 1 OF 6) RESPONSE TO PLAINTIFFS' MOTION FOR CLASS
CERTIFICATION

68.

Aug. 2, 2016(PART 2 OF 6) RESPONSE TO PLAINTIFFS' MOTION FOR CLASS
CERTIFICATION

69.

Aug. 2, 2016(PART 3 OF 6) RESPONSE TO PLAINTIFFS' MOTION FOR CLASS
CERTIFICATION

70.
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Aug. 2, 2016(PART 4 OF 6) RESPONSE TO PLAINTIFFS' MOTION FOR CLASS
CERTIFICATION

71.

Aug. 2, 2016(PART 5 OF 6) RESPONSE TO PLAINTIFFS' MOTION FOR CLASS
CERTIFICATION

72.

Aug. 2, 2016(PART 6 OF 6) RESPONSE TO PLAINTIFFS' MOTION FOR CLASS
CERTIFICATION

73.

Aug. 3, 2016(PART 1 OF 2) APPLICATION FOR WITHDRAWAL OF COUNSEL FOR
PLAINTIFF ASPTEA

74.

Aug. 3, 2016(PART 2 OF 2) APPLICATION FOR WITHDRAWAL OF COUNSEL FOR
PLAINTIFF ASPTEA

75.

Aug. 11, 2016ME: ORAL ARGUMENT SET [08/08/2016]76.

Aug. 19, 2016JOINT PROPOSED SCHEDULING ORDER77.

Aug. 24, 2016REPLY IN FURTHER SUPPORT OF PLAINTIFFS' MOTION FOR CLASS
CERTIFICATION

78.

Aug. 24, 2016PLAINTIFFS' REPLY IN FURTHER SUPPORT OF MOTION FOR LEAVE
TO FILE AMENDED COMPLAINT

79.

Aug. 25, 2016ORDER SETTING REMAINING DEADLINES80.

Aug. 29, 2016(PART 1 OF 4) PLAINTIFFS' MOTION FOR SANCTIONS FOR
DEFENDANTS' FAILURE TO COMPLY WITH COURT'S ORDER ON
DISCOVERY

81.

Aug. 29, 2016(PART 2 OF 4) PLAINTIFFS' MOTION FOR SANCTIONS FOR
DEFENDANTS' FAILURE TO COMPLY WITH COURT'S ORDER ON
DISCOVERY

82.

Aug. 29, 2016(PART 3 OF 4) PLAINTIFFS' MOTION FOR SANCTIONS FOR
DEFENDANTS' FAILURE TO COMPLY WITH COURT'S ORDER ON
DISCOVERY

83.

Aug. 29, 2016(PART 4 OF 4) PLAINTIFFS' MOTION FOR SANCTIONS FOR
DEFENDANTS' FAILURE TO COMPLY WITH COURT'S ORDER ON
DISCOVERY

84.

Aug. 30, 2016(PART 1 OF 4) PLAINTIFFS' MOTION TO COMPEL PRODUCTION OF
DOCUMENTS ON DEFENDANTS' PRIVILEGE LOG

85.

Aug. 30, 2016(PART 2 OF 4) PLAINTIFFS' MOTION TO COMPEL PRODUCTION OF
DOCUMENTS ON DEFENDANTS' PRIVILEGE LOG

86.
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Aug. 30, 2016(PART 3 OF 4) PLAINTIFFS' MOTION TO COMPEL PRODUCTION OF
DOCUMENTS ON DEFENDANTS' PRIVILEGE LOG

87.

Aug. 30, 2016(PART 4 OF 4) PLAINTIFFS' MOTION TO COMPEL PRODUCTION OF
DOCUMENTS ON DEFENDANTS' PRIVILEGE LOG

88.

Sep. 9, 2016FIRST AGREED EXTENSION OF TIME RE MOTION FOR SANCTIONS
AND MOTION TO COMPEL

89.

Sep. 15, 2016LITIGATION TIMELINE SHOWING 20 MONTHS OF DELAY90.

Sep. 23, 2016ME: MATTER UNDER ADVISEMENT [09/15/2016]91.

Sep. 30, 2016ME: RULING [09/21/2016]92.

Sep. 30, 2016(PART 1 OF 3) DEFENDANTS' RESPONSE TO PLAINTIFFS' MOTION
FOR SANCTIONS FOR DEFENDANTS' FAILURE TO COMPLY WITH
COURT'S ORDER ON DISCOVERY

93.

Sep. 30, 2016(PART 2 OF 3) DEFENDANTS' RESPONSE TO PLAINTIFFS' MOTION
FOR SANCTIONS FOR DEFENDANTS' FAILURE TO COMPLY WITH
COURT'S ORDER ON DISCOVERY

94.

Sep. 30, 2016(PART 3 OF 3) DEFENDANTS' RESPONSE TO PLAINTIFFS' MOTION
FOR SANCTIONS FOR DEFENDANTS' FAILURE TO COMPLY WITH
COURT'S ORDER ON DISCOVERY

95.

Sep. 30, 2016(PART 1 OF 3) RESPONSE TO PLAINTIFFS' MOTION TO COMPEL
PRODUCTION OF DOCUMENTS ON DEFENDANTS' PRIVILEGE LOG

96.

Sep. 30, 2016(PART 2 OF 3) RESPONSE TO PLAINTIFFS' MOTION TO COMPEL
PRODUCTION OF DOCUMENTS ON DEFENDANTS' PRIVILEGE LOG

97.

Sep. 30, 2016(PART 3 OF 3) RESPONSE TO PLAINTIFFS' MOTION TO COMPEL
PRODUCTION OF DOCUMENTS ON DEFENDANTS' PRIVILEGE LOG

98.

Oct. 3, 2016(PART 1 OF 6) AMENDED VERIFIED CLASS ACTION AND SPECIAL
ACTION COMPLAINT

99.

Oct. 3, 2016(PART 2 OF 6) AMENDED VERIFIED CLASS ACTION AND SPECIAL
ACTION COMPLAINT

100.

Oct. 3, 2016(PART 3 OF 6) AMENDED VERIFIED CLASS ACTION AND SPECIAL
ACTION COMPLAINT

101.

Oct. 3, 2016(PART 4 OF 6) AMENDED VERIFIED CLASS ACTION AND SPECIAL
ACTION COMPLAINT

102.

Produced: 1/11/2018 @ 8:26 AM Page 6 of 17

CAPP093



AMERICAN FEDERATION VS CITY OF PHOENIX

Electronic Index of Record
MAR Case # CV2014-011778

Filed DateDocument NameNo.

Oct. 3, 2016(PART 5 OF 6) AMENDED VERIFIED CLASS ACTION AND SPECIAL
ACTION COMPLAINT

103.

Oct. 3, 2016(PART 6 OF 6) AMENDED VERIFIED CLASS ACTION AND SPECIAL
ACTION COMPLAINT

104.

Oct. 6, 2016AGREED FIRST EXTENSION OF TIME TO FILE REPLY RE:
PLAINTIFFS' MOTION FOR SANCTIONS FOR DEFENDANTS' FAILURE
TO COMPLY WITH THE COURT'S ORDER ON DISCOVERY

105.

Oct. 6, 2016AGREED FIRST EXTENSION OF TIME TO FILE REPLY RE:
PLAINTIFFS' MOTION TO COMPEL PRODUCTION OF DOCUMENTS
ON DEFENDANTS' PRIVILEGE LOG

106.

Oct. 19, 2016STIPULATION RE APPLICABILITY OF COURT'S RULINGS ON CLASS
CERTIFICATION AND MONEY DAMAGES TO PLAINTIFFS' FIRST
AMENDED COMPLAINT

107.

Oct. 21, 2016STIPULATION EXTENDING DEADLINE FOR DEFENDANTS TO
RESPOND TO PLAINTIFFS' AMENDED COMPLAINT

108.

Oct. 21, 2016AGREED SECOND EXTENSION OF TIME TO FILE REPLY RE:
PLAINTIFFS' MOTION FOR SANCTIONS FOR DEFENDANTS' FAILURE
TO COMPLY WITH THE COURT'S ORDER ON DISCOVERY

109.

Oct. 26, 2016[PROPOSED] ORDER110.

Oct. 26, 2016MOTION TO EXCEED PAGE LIMITATION ON PLAINTIFFS' REPLY IN
FURTHER SUPPORT OF MOTION TO COMPEL PRODUCTION OF
DOCUMENTS ON DEFENDANTS' PRIVILEGE LOG

111.

Oct. 26, 2016(PART 1 OF 2) PLAINTIFFS' REPLY IN FURTHER SUPPORT OF
MOTION TO COMPEL PRODUCTION OF DOCUMENTS ON
DEFENDANTS' PRIVILEGE LOG

112.

Oct. 26, 2016(PART 2 OF 2) PLAINTIFFS' REPLY IN FURTHER SUPPORT OF
MOTION TO COMPEL PRODUCTION OF DOCUMENTS ON
DEFENDANTS' PRIVILEGE LOG

113.

Oct. 28, 2016ME: STIPULATION OF COUNSEL [10/24/2016]114.

Nov. 4, 2016ME: ORAL ARGUMENT SET [11/01/2016]115.

Nov. 4, 2016STIPULATION FOR WITHDRAWAL OF PLAINTIFFS' MOTION FOR
SANCTIONS WITHOUT PREJUDICE

116.
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Nov. 4, 2016PLAINTIFFS' NOTICE OF ERRATA RE: STIPULATION FOR
WITHDRAWAL OF PLAINTIFFS' MOTION FOR SANCTIONS WITHOUT
PREJUDICE

117.

Nov. 4, 2016STIPULATION FOR WITHDRAWAL OF PLAINTIFFS' MOTION FOR
SANCTIONS WITHOUT PREJUDICE

118.

Nov. 14, 2016ANSWER TO AMENDED VERIFIED CLASS ACTION AND SPECIAL
ACTION COMPLAINT

119.

Nov. 22, 2016STIPULATION TO EXTEND DATE FOR ARGUMENT ON PLAINTIFFS'
MOTION TO COMPEL PRODUCTION OF DOCUMENTS ON
DEFENDANTS' PRIVILEGE LOG

120.

Nov. 30, 2016[PROPOSED] ORDER ON STIPULATION TO EXTEND DATE FOR
ARGUMENT ON PLAINTIFFS' MOTION TO COMPEL PRODUCTION OF
DOCUMENTS ON DEFENDANTS' PRIVILEGE LOG

121.

Dec. 9, 2016JOINT STATUS MEMORANDUM122.

Dec. 20, 2016(PART 1 OF 12) DEFENDANTS' SEPARATE STATEMENT OF FACTS IN
SUPPORT OF MOTION FOR SUMMARY JUDGMENT

123.

Dec. 20, 2016(PART 2 OF 12) DEFENDANTS' SEPARATE STATEMENT OF FACTS IN
SUPPORT OF MOTION FOR SUMMARY JUDGMENT

124.

Dec. 20, 2016(PART 3 OF 12) DEFENDANTS' SEPARATE STATEMENT OF FACTS IN
SUPPORT OF MOTION FOR SUMMARY JUDGMENT

125.

Dec. 20, 2016(PART 4 OF 12) DEFENDANTS' SEPARATE STATEMENT OF FACTS IN
SUPPORT OF MOTION FOR SUMMARY JUDGMENT

126.

Dec. 20, 2016(PART 5 OF 12) DEFENDANTS' SEPARATE STATEMENT OF FACTS IN
SUPPORT OF MOTION FOR SUMMARY JUDGMENT

127.

Dec. 20, 2016(PART 6 OF 12) DEFENDANTS' SEPARATE STATEMENT OF FACTS IN
SUPPORT OF MOTION FOR SUMMARY JUDGMENT

128.

Dec. 20, 2016(PART 7 OF 12) DEFENDANTS' SEPARATE STATEMENT OF FACTS IN
SUPPORT OF MOTION FOR SUMMARY JUDGMENT

129.

Dec. 20, 2016(PART 8 OF 12) DEFENDANTS' SEPARATE STATEMENT OF FACTS IN
SUPPORT OF MOTION FOR SUMMARY JUDGMENT

130.

Dec. 20, 2016(PART 9 OF 12) DEFENDANTS' SEPARATE STATEMENT OF FACTS IN
SUPPORT OF MOTION FOR SUMMARY JUDGMENT

131.
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Dec. 20, 2016(PART 10 OF 12) DEFENDANTS' SEPARATE STATEMENT OF FACTS
IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT

132.

Dec. 20, 2016(PART 11 OF 12) DEFENDANTS' SEPARATE STATEMENT OF FACTS
IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT

133.

Dec. 20, 2016(PART 12 OF 12) DEFENDANTS' SEPARATE STATEMENT OF FACTS
IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT

134.

Dec. 20, 2016UNOPPOSED MOTION TO EXCEED PAGE LIMIT OF DEFENDANTS'
MOTION FOR SUMMARY JUDGMENT

135.

Dec. 20, 2016DEFENDANTS' MOTION FOR SUMMARY JUDGMENT136.

Dec. 21, 2016ME: MATTER UNDER ADVISEMENT [12/16/2016]137.

Dec. 22, 2016NOTICE OF LODGING DOCUMENTS UNDER SEAL138.

Dec. 23, 2016ORDER GRANTING MOTION TO EXCEED PAGE LIMIT139.

Jan. 5, 2017ME: UNDER ADVISEMENT RULING [01/03/2017]140.

Jan. 6, 2017NOTICE OF ERRATUM REGARDING DOCUMENT NO. 4 LODGED
UNDER SEAL AND MOTION FOR IN-CAMERA REVIEW OF CORRECT
DOCUMENT

141.

Jan. 6, 2017NOTICE OF LODGING DOCUMENT UNDER SEAL142.

Jan. 24, 2017ME: RULING [01/20/2017]143.

Jan. 24, 2017AGREED FIRST EXTENSION OF TIME TO FILE PLAINTIFFS'
RESPONSE TO DEFENDANTS' MOTION FOR SUMMARY JUDGMENT

144.

Jan. 31, 2017***SEALED*** ORIGINAL SEALED DOCUMENT (DOCUMENT NO.1
DEFENDANTS' PRIVILEGE LOG (8/11/16))

145.

Jan. 31, 2017***SEALED*** ORIGINAL SEALED DOCUMENT (DOCUMENT NO. 2
DEFENDANTS' PRIVILEGE LOG (8/11/16))

146.

Jan. 31, 2017***SEALED*** ORIGINAL SEALED DOCUMENT (DOCUMENT NO. 3
DEFENDANTS' PRIVILEGE LOG (8/11/16))

147.

Jan. 31, 2017***SEALED*** ORIGINAL SEALED DOCUMENT (DOCUMENT NO. 4
DEFENDANTS' PRIVILEGE LOG (8/11/16))

148.

Jan. 31, 2017***SEALED*** ORIGINAL SEALED DOCUMENT (DOCUMENT NO. 25
DEFENDANTS' PRIVILEGE LOG (8/11/16))

149.
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Jan. 31, 2017***SEALED*** ORIGINAL SEALED DOCUMENT (DOCUMENT NO. 27
DEFENDANTS' PRIVILEGE LOG (8/11/16))

150.

Jan. 31, 2017***SEALED*** ORIGINAL SEALED DOCUMENT (DOCUMENT NO. 29
DEFENDANTS' PRIVILEGE LOG (8/11/16))

151.

Jan. 31, 2017***SEALED*** ORIGINAL SEALED DOCUMENT (DOCUMENT NO. 30
DEFENDANTS' PRIVILEGE LOG (8/11/16))

152.

Jan. 31, 2017***SEALED*** ORIGINAL SEALED DOCUMENT (DOCUMENT NO. 4
DEFENDANTS' PRIVILEGE LOG (8/11/16))

153.

Feb. 1, 2017ME: ORDER ENTERED BY COURT [01/31/2017]154.

Feb. 7, 2017AGREED SECOND EXTENSION OF TIME TO FILE PLAINTIFFS'
RESPONSE TO DEFENDANTS' MOTION FOR SUMMARY JUDGMENT

155.

Feb. 17, 2017JOINT STIPULATION RE AUTHENTICITY AND FOUNDATION OF
DOCUMENTS

156.

Feb. 17, 2017JOINT STIPULATION FACTS157.

Mar. 7, 2017AGREED THIRD EXTENSION OF TIME TO FILE PLAINTIFF'S
RESPONSE TO DEFENDANTS' MOTION FOR SUMMARY JUDGMENT

158.

Mar. 15, 2017ME: STIPULATION OF COUNSEL [03/13/2017]159.

Mar. 15, 2017MOTION TO EXCEED PAGE LIMITATION ON PLAINTIFFS'
CONSOLIDATED MOTION FOR SUMMARY JUDGMENT AND
OPPOSITION TO DEFENDANTS' MOTION FOR SUMMARY JUDGMENT

160.

Mar. 15, 2017(PART 1 OF 18) PLAINTIFFS' RESPONSE TO DEFENDANTS'
SEPARATE STATEMENT OF FACTS AND CONTROVERTING
STATEMENT OF FACTS AND PLAINTIFFS' STATEMENT OF
UNDISPUTED FACTS IN SUPPORT OF PLAINTIFFS' MOTION FOR
SUMMARY JUDGMENT

161.

Mar. 15, 2017(PART 2 OF 18) PLAINTIFFS' RESPONSE TO DEFENDANTS'
SEPARATE STATEMENT OF FACTS AND CONTROVERTING
STATEMENT OF FACTS AND PLAINTIFFS' STATEMENT OF
UNDISPUTED FACTS IN SUPPORT OF PLAINTIFFS' MOTION FOR
SUMMARY JUDGMENT

162.

Mar. 15, 2017(PART 3 OF 18) PLAINTIFFS' RESPONSE TO DEFENDANTS'
SEPARATE STATEMENT OF FACTS AND CONTROVERTING
STATEMENT OF FACTS AND PLAINTIFFS' STATEMENT OF
UNDISPUTED FACTS IN SUPPORT OF PLAINTIFFS' MOTION FOR
SUMMARY JUDGMENT

163.
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Mar. 15, 2017(PART 4 OF 18) PLAINTIFFS' RESPONSE TO DEFENDANTS'
SEPARATE STATEMENT OF FACTS AND CONTROVERTING
STATEMENT OF FACTS AND PLAINTIFFS' STATEMENT OF
UNDISPUTED FACTS IN SUPPORT OF PLAINTIFFS' MOTION FOR
SUMMARY JUDGMENT

164.

Mar. 15, 2017(PART 5 OF 18) PLAINTIFFS' RESPONSE TO DEFENDANTS'
SEPARATE STATEMENT OF FACTS AND CONTROVERTING
STATEMENT OF FACTS AND PLAINTIFFS' STATEMENT OF
UNDISPUTED FACTS IN SUPPORT OF PLAINTIFFS' MOTION FOR
SUMMARY JUDGMENT

165.

Mar. 15, 2017(PART 6 OF 18) PLAINTIFFS' RESPONSE TO DEFENDANTS'
SEPARATE STATEMENT OF FACTS AND CONTROVERTING
STATEMENT OF FACTS AND PLAINTIFFS' STATEMENT OF
UNDISPUTED FACTS IN SUPPORT OF PLAINTIFFS' MOTION FOR
SUMMARY JUDGMENT

166.

Mar. 15, 2017(PART 7 OF 18) PLAINTIFFS' RESPONSE TO DEFENDANTS'
SEPARATE STATEMENT OF FACTS AND CONTROVERTING
STATEMENT OF FACTS AND PLAINTIFFS' STATEMENT OF
UNDISPUTED FACTS IN SUPPORT OF PLAINTIFFS' MOTION FOR
SUMMARY JUDGMENT

167.

Mar. 15, 2017(PART 8 OF 18) PLAINTIFFS' RESPONSE TO DEFENDANTS'
SEPARATE STATEMENT OF FACTS AND CONTROVERTING
STATEMENT OF FACTS AND PLAINTIFFS' STATEMENT OF
UNDISPUTED FACTS IN SUPPORT OF PLAINTIFFS' MOTION FOR
SUMMARY JUDGMENT

168.

Mar. 15, 2017(PART 9 OF 18) PLAINTIFFS' RESPONSE TO DEFENDANTS'
SEPARATE STATEMENT OF FACTS AND CONTROVERTING
STATEMENT OF FACTS AND PLAINTIFFS' STATEMENT OF
UNDISPUTED FACTS IN SUPPORT OF PLAINTIFFS' MOTION FOR
SUMMARY JUDGMENT

169.

Mar. 15, 2017(PART 10 OF 18) PLAINTIFFS' RESPONSE TO DEFENDANTS'
SEPARATE STATEMENT OF FACTS AND CONTROVERTING
STATEMENT OF FACTS AND PLAINTIFFS' STATEMENT OF
UNDISPUTED FACTS IN SUPPORT OF PLAINTIFFS' MOTION FOR
SUMMARY JUDGMENT

170.

Mar. 15, 2017(PART 11 OF 18) PLAINTIFFS' RESPONSE TO DEFENDANTS'
SEPARATE STATEMENT OF FACTS AND CONTROVERTING
STATEMENT OF FACTS AND PLAINTIFFS' STATEMENT OF
UNDISPUTED FACTS IN SUPPORT OF PLAINTIFFS' MOTION FOR
SUMMARY JUDGMENT

171.
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Mar. 15, 2017(PART 12 OF 18) PLAINTIFFS' RESPONSE TO DEFENDANTS'
SEPARATE STATEMENT OF FACTS AND CONTROVERTING
STATEMENT OF FACTS AND PLAINTIFFS' STATEMENT OF
UNDISPUTED FACTS IN SUPPORT OF PLAINTIFFS' MOTION FOR
SUMMARY JUDGMENT

172.

Mar. 15, 2017(PART 13 OF 18) PLAINTIFFS' RESPONSE TO DEFENDANTS'
SEPARATE STATEMENT OF FACTS AND CONTROVERTING
STATEMENT OF FACTS AND PLAINTIFFS' STATEMENT OF
UNDISPUTED FACTS IN SUPPORT OF PLAINTIFFS' MOTION FOR
SUMMARY JUDGMENT

173.

Mar. 15, 2017(PART 14 OF 18) PLAINTIFFS' RESPONSE TO DEFENDANTS'
SEPARATE STATEMENT OF FACTS AND CONTROVERTING
STATEMENT OF FACTS AND PLAINTIFFS' STATEMENT OF
UNDISPUTED FACTS IN SUPPORT OF PLAINTIFFS' MOTION FOR
SUMMARY JUDGMENT

174.

Mar. 15, 2017(PART 15 OF 18) PLAINTIFFS' RESPONSE TO DEFENDANTS'
SEPARATE STATEMENT OF FACTS AND CONTROVERTING
STATEMENT OF FACTS AND PLAINTIFFS' STATEMENT OF
UNDISPUTED FACTS IN SUPPORT OF PLAINTIFFS' MOTION FOR
SUMMARY JUDGMENT

175.

Mar. 15, 2017(PART 16 OF 18) PLAINTIFFS' RESPONSE TO DEFENDANTS'
SEPARATE STATEMENT OF FACTS AND CONTROVERTING
STATEMENT OF FACTS AND PLAINTIFFS' STATEMENT OF
UNDISPUTED FACTS IN SUPPORT OF PLAINTIFFS' MOTION FOR
SUMMARY JUDGMENT

176.

Mar. 15, 2017(PART 17 OF 18) PLAINTIFFS' RESPONSE TO DEFENDANTS'
SEPARATE STATEMENT OF FACTS AND CONTROVERTING
STATEMENT OF FACTS AND PLAINTIFFS' STATEMENT OF
UNDISPUTED FACTS IN SUPPORT OF PLAINTIFFS' MOTION FOR
SUMMARY JUDGMENT

177.

Mar. 15, 2017(PART 18 OF 18) PLAINTIFFS' RESPONSE TO DEFENDANTS'
SEPARATE STATEMENT OF FACTS AND CONTROVERTING
STATEMENT OF FACTS AND PLAINTIFFS' STATEMENT OF
UNDISPUTED FACTS IN SUPPORT OF PLAINTIFFS' MOTION FOR
SUMMARY JUDGMENT

178.

Mar. 15, 2017(PART 1 OF 2 PLAINTIFFS' CONSOLIDATED MOTION FOR SUMMARY
JUDGMENT AND OPPOSITION TO DEFENDANTS' MOTION FOR
SUMMARY JUDGMENT

179.

Mar. 15, 2017(PART 2 OF 2 PLAINTIFFS' CONSOLIDATED MOTION FOR SUMMARY
JUDGMENT AND OPPOSITION TO DEFENDANTS' MOTION FOR
SUMMARY JUDGMENT

180.

Produced: 1/11/2018 @ 8:26 AM Page 12 of 17

CAPP099



AMERICAN FEDERATION VS CITY OF PHOENIX

Electronic Index of Record
MAR Case # CV2014-011778

Filed DateDocument NameNo.

Mar. 20, 2017[PROPOSED] ORDER ON MOTION TO EXCEED PAGE LIMITATION ON
PLAINTIFFS' CONSOLIDATED MOTION FOR SUMMARY JUDGMENT
AND OPPOSITION TO DEFENDANTS' MOTION FOR SUMMARY
JUDGMENT

181.

Mar. 20, 2017(PART 1 OF 2) PLAINTIFFS' NOTICE OF FILING THE SIGNED
DECLARATION OF DEBRA NOVAK-SCOTT IN SUPPORT OF
PLAINTIFFS' MOTION FOR SUMMARY JUDGMENT

182.

Mar. 20, 2017(PART 2 OF 2) PLAINTIFFS' NOTICE OF FILING THE SIGNED
DECLARATION OF DEBRA NOVAK-SCOTT IN SUPPORT OF
PLAINTIFFS' MOTION FOR SUMMARY JUDGMENT

183.

Mar. 28, 2017NOTICE OF FIRST AGREED EXTENSION OF TIME FOR THE PARTIES
TO FILE REMAINING SUMMARY JUDGMENT BRIEFING

184.

May. 4, 2017ME: ORAL ARGUMENT SET [05/02/2017]185.

May. 10, 2017DEFENDANTS' RESPONSE TO PLAINTIFFS' CONTROVERTING AND
ADDITIONAL STATEMENT OF FACTS IN SUPPORT OF THEIR
CROSS-MOTION FOR SUMMARY JUDGMENT

186.

May. 10, 2017MOTION TO EXCEED PAGE LIMIT OF DEFENDANTS' RESPONSE TO
PLAINTIFFS' CROSS-MOTION FOR SUMMARY JUDGMENT

187.

May. 10, 2017DEFENDANTS' REPLY IN SUPPORT OF MOTION FOR SUMMARY
JUDGMENT

188.

May. 10, 2017DEFENDANTS' RESPONSE TO PLAINTIFFS' CROSS-MOTION FOR
SUMMARY JUDGMENT

189.

Jun. 9, 2017MOTION TO EXCEED PAGE LIMITATION ON PLAINTIFFS' REPLY IN
SUPPORT OF PLAINTIFFS' CROSS-MOTION FOR SUMMARY
JUDGMENT

190.

Jun. 9, 2017(PART 1 OF 3) PLAINTIFFS' REPLY IN SUPPORT OF CROSS-MOTION
FOR SUMMARY JUDGMENT

191.

Jun. 9, 2017(PART 2 OF 3) PLAINTIFFS' REPLY IN SUPPORT OF CROSS-MOTION
FOR SUMMARY JUDGMENT

192.

Jun. 9, 2017(PART 3 OF 3) PLAINTIFFS' REPLY IN SUPPORT OF CROSS-MOTION
FOR SUMMARY JUDGMENT

193.

Jun. 16, 2017ME: RULING [06/15/2017]194.

Jun. 16, 2017NOTICE OF CHANGE OF ADDRESS195.
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Jun. 22, 2017(PART 1 OF 2) PLAINTIFFS' REPLY IN SUPPORT OF CROSS-MOTION
FOR SUMMARY JUDGMENT

196.

Jun. 22, 2017(PART 2 OF 2) PLAINTIFFS' REPLY IN SUPPORT OF CROSS-MOTION
FOR SUMMARY JUDGMENT

197.

Jun. 28, 2017DEFENDANTS' MOTION TO TRANSFER RELATED CASE198.

Jul. 11, 2017NOTICE OF SUBMISSION OF COURTESY COPIES OF SOME OF
PLAINTIFFS' PRINCIPLE CASES

199.

Jul. 12, 2017ME: HEARING [07/10/2017]200.

Jul. 26, 2017ME: UNDER ADVISEMENT RULING [07/25/2017]201.

Aug. 2, 2017PLAINTIFFS' RESPONSE TO DEFENDANTS' MOTION TO TRANSFER202.

Aug. 4, 2017DEFENDANTS' REPLY IN SUPPORT OF MOTION TO TRANSFER
RELATED CASE

203.

Aug. 11, 2017ME: CASE REASSIGNED [08/08/2017]204.

Aug. 15, 2017NOTICE OF LODGING PROPOSED FORM OF JUDGMENT205.

Aug. 15, 2017(PART 1 OF 3) DEFENDANTS' APPLICATION FOR ATTORNEYS' FEES
AND COSTS

206.

Aug. 15, 2017(PART 2 OF 3) DEFENDANTS' APPLICATION FOR ATTORNEYS' FEES
AND COSTS

207.

Aug. 15, 2017(PART 3 OF 3) DEFENDANTS' APPLICATION FOR ATTORNEYS' FEES
AND COSTS

208.

Aug. 22, 2017(PART 1 OF 2) STIPULATION TO EXTEND TIME FOR PLAINTIFFS' TO
FILE OBJECTIONS TO DEFENDANTS' PROPOSED FORM OF
JUDGMENT

209.

Aug. 22, 2017(PART 2 OF 2) STIPULATION TO EXTEND TIME FOR PLAINTIFFS' TO
FILE OBJECTIONS TO DEFENDANTS' PROPOSED FORM OF
JUDGMENT

210.

Aug. 24, 2017[PROPOSED] ORDER ON STIPULATION AND REQUEST TO EXTEND
TIME FOR PLAINTIFFS' TO FILE OBJECTIONS RE: DEFENDANTS'
PROPOSED FORM OF JUDGMENT

211.

Sep. 6, 2017STIPULATION RE AMENDED PROPOSED FORM OF JUDGMENT212.
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Sep. 27, 2017AGREED SECOND EXTENSION OF TIME TO FILE OPPOSITION TO
DEFENDANTS' APPLICATION FOR ATTORNEYS' FEES AND COSTS

213.

Oct. 3, 2017ME: STIPULATION OF COUNSEL [09/29/2017]214.

Oct. 6, 2017(PART 1 OF 14) PLAINTIFFS' OPPOSITION TO DEFENDANTS'
APPLICATION FOR ATTORNEYS' FEES AND COSTS

215.

Oct. 6, 2017(PART 2 OF 14) PLAINTIFFS' OPPOSITION TO DEFENDANTS'
APPLICATION FOR ATTORNEYS' FEES AND COSTS

216.

Oct. 6, 2017(PART 3 OF 14) PLAINTIFFS' OPPOSITION TO DEFENDANTS'
APPLICATION FOR ATTORNEYS' FEES AND COSTS

217.

Oct. 6, 2017(PART 4 OF 14) PLAINTIFFS' OPPOSITION TO DEFENDANTS'
APPLICATION FOR ATTORNEYS' FEES AND COSTS

218.

Oct. 6, 2017(PART 5 OF 14) PLAINTIFFS' OPPOSITION TO DEFENDANTS'
APPLICATION FOR ATTORNEYS' FEES AND COSTS

219.

Oct. 6, 2017(PART 6 OF 14) PLAINTIFFS' OPPOSITION TO DEFENDANTS'
APPLICATION FOR ATTORNEYS' FEES AND COSTS

220.

Oct. 6, 2017(PART 7 OF 14) PLAINTIFFS' OPPOSITION TO DEFENDANTS'
APPLICATION FOR ATTORNEYS' FEES AND COSTS

221.

Oct. 6, 2017(PART 8 OF 14) PLAINTIFFS' OPPOSITION TO DEFENDANTS'
APPLICATION FOR ATTORNEYS' FEES AND COSTS

222.

Oct. 6, 2017(PART 9 OF 14) PLAINTIFFS' OPPOSITION TO DEFENDANTS'
APPLICATION FOR ATTORNEYS' FEES AND COSTS

223.

Oct. 6, 2017(PART 10 OF 14) PLAINTIFFS' OPPOSITION TO DEFENDANTS'
APPLICATION FOR ATTORNEYS' FEES AND COSTS

224.

Oct. 6, 2017(PART 11 OF 14) PLAINTIFFS' OPPOSITION TO DEFENDANTS'
APPLICATION FOR ATTORNEYS' FEES AND COSTS

225.

Oct. 6, 2017(PART 12 OF 14) PLAINTIFFS' OPPOSITION TO DEFENDANTS'
APPLICATION FOR ATTORNEYS' FEES AND COSTS

226.

Oct. 6, 2017(PART 13 OF 14) PLAINTIFFS' OPPOSITION TO DEFENDANTS'
APPLICATION FOR ATTORNEYS' FEES AND COSTS

227.

Oct. 6, 2017(PART 14 OF 14) PLAINTIFFS' OPPOSITION TO DEFENDANTS'
APPLICATION FOR ATTORNEYS' FEES AND COSTS

228.
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Oct. 12, 2017NOTICE OF DEFENDANTS' FIRST EXTENSION OF TIME RE REPLY IN
SUPPORT OF APPLICATION FOR ATTORNEYS' FEES AND COSTS

229.

Nov. 3, 2017REPLY IN SUPPORT OF DEFENDANTS' APPLICATION FOR
ATTORNEYS' FEES AND COSTS

230.

Nov. 16, 2017ME: RULING [11/15/2017]231.

Nov. 16, 2017FINAL JUDGMENT232.

Dec. 14, 2017NOTICE OF APPEAL233.

Dec. 21, 2017PLAINTIFFS' NOTICE OF TRANSCRIPTS ORDERED234.

Dec. 21, 2017NOTICE OF APPEARANCE OF ADDITIONAL COUNSEL235.

APPEAL COUNT: 1

RE: CASE: UNKNOWN

DUE DATE: 01/11/2018

CAPTION: AMERICAN FEDERATION VS CITY OF PHOENIX

EXHIBIT(S): NONE

LOCATION ONLY: NONE

SEALED DOCUMENT: ORIGINAL SEALED DOCUMENT INCLUDED IN
INDEX

DEPOSITION(S): NONE

TRANSCRIPT(S): NONE

COMPILED BY: blacky on January 11, 2018; [2.5-17026.63]
\\ntfsnas\c2c\C2C-6\CV2014-011778\Group_01
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Susan Martin – AZ Bar No. 014226 
Jennifer Kroll – AZ Bar No. 019859 
MARTIN & BONNETT, P.L.L.C. 
1850 North Central Avenue, Suite 2010 
Phoenix, Arizona 85004 
smartin@martinbonnett.com 
jkroll@martinbonnett.com 

Attorneys for Plaintiffs  

IN THE SUPERIOR COURT FOR THE STATE OF ARIZONA 
 IN AND FOR THE COUNTY OF MARICOPA 

American Federation of State County And 
Municipal Employees, AFL-CIO, Local 2384; 
American Federation of State County And 
Municipal Employees, AFL-CIO, Local 2960; 
Administrative Supervisory Professional & 
Technical Employees Association; Frank 
Piccioli; Ron Ramirez; Debra Novak Scott; 
Luis Schmidt, on behalf of themselves and all 
others similarly situated, 

Plaintiffs, 
v. 

City of Phoenix; City of Phoenix Employee 
Retirement System; City of Phoenix 
Retirement System Board, 

Defendants. 
______________________________________

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)

Case No.:  CV-2014-011778 

JOINT STIPULATED FACTS 

(Assigned to Judge Roger Brodman) 

Michael K Jeanes, Clerk of Court
*** Electronically Filed ***

S. Bagnall, Deputy
2/17/2017 5:07:00 PM

Filing ID 8109931
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The parties hereby stipulate to the following facts for purposes of summary judgment and trial.  

The parties do not agree that all of the following facts are relevant.  When a fact quotes or references a 

written document, the parties agree that the document is the best evidence of its contents.  

I. STIPULATED FACTS 

1. Individual Plaintiffs are current employees of the City of Phoenix (“City”) who 

participate in the City of Phoenix Employees’ Retirement Plan (“Retirement Plan” or “COPERS”), a 

defined-benefit plan established pursuant to Chapter XXIV of the Charter of the City of Phoenix 

(“Charter”). 

2. Plaintiff Frank Piccioli is an employee of the City of Phoenix and a member of “Unit 3,” 

a group of employees in positions classified as “Office” including pre-professional and clerical 

employees in a unit designated under the Meet-and-Confer Ordinance set forth in Phoenix Code § 2-214 

et seq. as an appropriate unit. Unit 3 employees are represented by Plaintiff American Federation of 

State County and Municipal Employees, AFL-CIO, Local 2960 (“AFSCME Local 2960”), the certified 

bargaining representative.  Plaintiff Frank Piccioli is the current President of AFSCME Local 2960.  

3. Mr. Piccioli worked for the City in the years 1999 and 2000.  Mr. Piccioli began working 

for the City again in 2004 and has continuously worked for the City since that date.  Mr. Piccioli is an 

“Employee” of the City and a “Member” of the Retirement Plan as those terms are defined in Chapter 

XXIV, Article II, Section 2 of the Charter.     

4. Plaintiff Debra Novak-Scott is an employee of the City of Phoenix and a member of Unit 

3.  Ms. Novak-Scott began working for the City in 1984 and has continuously worked for the City since 

that date.  Ms. Novak-Scott is an “Employee” of the City and a “Member” of the Retirement Plan as 

those terms are defined in Chapter XXIV, Article II, Section 2 of the Charter.  Ms. Novak-Scott is the 

current Vice-President of AFSCME Local 2960.   

5. Plaintiff Marshall Pimentel is an employee of the City of Phoenix and a member of “Unit 

2,” a group of employees in positions classified as skilled trades and equipment operation in a unit 

designated under the Meet and Confer Ordinance set forth in Phoenix Code § 2-214 et seq. as an 

appropriate unit. Unit 2 employees are represented by Plaintiff American Federation of State County 
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And Municipal Employees, AFL-CIO, Local 2384 (“AFSCME Local 2384”), the certified bargaining 

representative under the Meet-and-Confer Ordinance. Mr.  Pimentel is the current President of 

AFSCME Local 2384.  

6. Mr. Pimentel began working for the City in or around 2006 and has continuously worked 

for the City since that date.  Mr. Pimentel is an “Employee” of the City and a “Member” of the 

Retirement Plan as those terms are defined in Chapter XXIV, Article II, Section 2 of the Charter.   

7. Plaintiff Ronald Ramirez is an employee of the City of Phoenix and a member of “Unit 

7,” which is a group of employees in positions classified as professional and supervisory under the Meet 

and Discuss ordinance set forth in Phoenix City Code Phoenix Code § 2-223 et seq. Unit 7 employees 

are represented by Plaintiff Administrative Supervisory Professional & Technical Employees 

Association (“ASPTEA”), the authorized employee association representative under the Meet-and-

Discuss ordinance.  

8. Mr. Ramirez began working for the City in 1986 and has continuously worked for the 

City since that date.  Mr. Ramirez is an “Employee” of the City and a “Member” of the Retirement Plan 

as those terms are defined in Chapter XXIV, Article II, Section 2 of the Charter.   

9. Plaintiff Jason Stokes is an employee of the City of Phoenix and a member of Unit 7. 

Plaintiff Jason Stokes is the current President of ASPTEA. Mr. Stokes began working for the City in or 

around 1992 and has continuously worked for the City since that date.  Mr. Stokes is an “Employee” of 

the City and a “Member” of the Retirement Plan as those terms are defined in Chapter XXIV, Article II, 

Section 2 of the Charter. 

10. Defendant City of Phoenix is a political subdivision of the State of Arizona and the 

employer of the individual Plaintiffs. 

11. Defendant COPERS is a named defendant in this action. 

12. Defendant, City of Phoenix Employees’ Retirement Plan Board (“Retirement Board,” or 

“Board”) is the nine-member board established under the Retirement Plan.  

13. COPERS is a defined benefit plan established in the Charter.   

14. Article II of Chapter XXIV of the Charter sets forth the provisions of the Retirement 
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Plan. 

15. There are approximately 2,133 full-time employees in Unit 3 who are members of 

COPERS. 

16. There are approximately 1,591 full-time employees in Unit 2 who are members of 

COPERS. 

17. There are approximately 2,998 full-time employees in Unit 7 who are members of 

COPERS. 

18. During the relevant time period, the Retirement Plan had and continues to have a 

Retirement Plan Administrator who serves as the chief operating officer of the Retirement Plan, fulfills 

the function of Executive Secretary set forth under § 5.2 of the Retirement Plan and reports directly to 

the Board.  

19. From in or around 1990 through in or around 2000, the Retirement Plan Administrator 

was Duamel Vellon. 

20. Donna Buelow was the Retirement Plan Administrator from May 2001 through February 

2013. 

21. The current Retirement Plan Administrator is Scott Miller.  Mr. Miller began working for 

the City of Phoenix in October 2014.  

22. From at least 1980 until the present, the City has offered eligible employees the option of  

“cashing out” accrued vacation leave when the employee separates or retires from City employment. 

23. From at least 1981 to the present, under AR 2.18, the City has also offered eligible 

employees the option of “selling back” certain amounts of accrued but unused vacation during a 

calendar year.   The City’s policy of allowing employees to receive payment for a certain amount of 

unused vacation during a calendar year is called “vacation buy back” or “vacation sell back.”   

24. Payments for accrued vacation leave at separation or retirement from employment are 

made at the employee’s rate of pay in effect at separation or retirement.  

25. Each year, the Retirement Board and the City Finance Department prepare and issue the 

Retirement Plan Comprehensive Annual Financial Report (“Retirement Plan CAFR”), which includes a 
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required actuarial report containing, inter alia, the determination of the actuarially required amount of 

pension reserves and the annual contributions required of all Members and the City.  

26. Prior to 2013, none of the City’s Personnel Rules or Administrative Regulations 

expressly stated whether payments for accrued vacation at separation or retirement would be included in 

the calculation of an employee’s final average compensation.  

27. The City has consistently paid the City’s share of all required contributions as determined 

by the Retirement Plan actuaries and as certified by the Retirement Board and City Finance Director.   

28. Prior to December 31, 2013, the City and  COPERS staff communicated to Members that 

payments for accrued vacation at separation or retirement would be included in the employee’s final 

average compensation for benefit calculation purposes including in, inter alia,  benefit summaries, 

reports, classes, counseling sessions, seminars, new employee orientation sessions and retirement 

planning workshops.   

29. The information presented by the City and  COPERS staff to Members prior to December 

31, 2013 regarding the inclusion of payments for accrued vacation leave at separation or retirement in 

final average compensation for retirement benefit calculation purposes was consistent with how these 

payments were actually handled and factored into retirement benefit calculations.  

30. After December 31, 2013, the City and COPERS staff communicated to executives and 

middle managers that cash outs for accrued vacation at separation or retirement cannot be included in 

the employees’ final average compensation for pension benefit purposes, except for amounts received 

for vacation leave accrued prior to the effective date of revised AR 2.18.  The City and COPERS 

communicated this information in, inter alia, benefit summaries, reports, classes, counseling sessions, 

seminars, new employee orientation sessions and retirement planning workshops.  

31. The information presented by the City and COPERS staff to executives and middle 

managers since December 31, 2013 regarding the exclusion of payments for accrued vacation leave at 

separation or retirement from the calculation of final average compensation for retirement benefit 

calculation purposes is consistent with how these payments have been handled and factored into 

retirement benefit calculations since December 31, 2013.  
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32. After July 1, 2014, the City and COPERS staff communicated to employees in Units 2, 3 

and 7 that cash outs for accrued vacation at separation or retirement cannot be included in the 

employees’ final average compensation for pension benefit purposes, except for amounts received for 

vacation leave accrued prior to the July 1, 2014 effective date of revised AR 2.18.  The City and 

COPERS communicated this information in, inter alia, benefit summaries, reports, classes, counseling 

sessions, seminars, new employee orientation sessions and retirement planning workshops.  

33. The information presented by the City and COPERS staff to employees in Units 2, 3 and 

7 since July 1, 2014 regarding the exclusion of payments for accrued vacation leave at separation or 

retirement from the calculation of final average compensation for retirement benefit calculation 

purposes is consistent with how these payments have been handled and factored into retirement benefit 

calculations for Unit 2, 3 and 7 employees since July 1, 2014. 

34. The City has offered paid vacation leave to employees since at least 1979. 

35. Beginning at least as early as 1979, the City adopted a policy permitting employees to 

accrue and carry over unused vacation leave to subsequent years, contained in Personnel Rule 14 and/or 

15 and Administrative Regulation (“AR”) 2.18.  

36. Beginning at least as early as 1979, consistent with Personnel Rules, the City Manager, 

with the direction and approval by the City Council, issued AR 2.18 entitled “Excess Accumulation and 

Carryover of Vacation Credits” setting forth accrual of vacation hours and maximum carryover from 

year to year. 

37. AR 2.18 has been revised several times since its adoption to modify the amount of 

vacation leave that certain employees can accrue and carry over, as well as to add policies allowing 

certain employees to “sell back” a specified amount of accrued vacation leave each year, and to receive 

a one-time payment for a specified amount of accrued vacation leave at separation or retirement.  These 

revisions to the AR 2.18 were effective on the following dates:  
a. July 1, 1981 

b. July 4, 1983 

c. September 17, 1984 
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d. January 26, 1988  

e. July 1, 1989 

f. July 1, 1990  

g. July 1, 1991  

h. October 11, 1993  

i. July 1, 1994 

j. July 1, 1995  

k. July 1, 1997 

l.  July 1, 1998 

m. July 1, 1999 

n. July 1, 2000 

o. July 8, 2002 

p. July 5, 2005 

q. February 12, 2007 

r.  July 14, 2008 

s. July 1, 2012 

t. November 22, 2013 

u. July 1, 2014 

38. The July 1, 2012 version of AR 2.18 provided the following vacation leave rules for 

hourly employees in Units 1, 2, 3, and 7:  

 

Units 2, 3, and 7 Vacation Leave Accrual, Carryover, Retirement Cash Out, and 
Sellback

Years 
of 
Service 

Accrual 
Rate/ 
Month 

Max 
Carryover 
as of 

Max 
Carryover 
as of 

Max Accrual 
Compensated at 
Separation/  

Maximum 
Buyback/Year 
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12/31/12 
(80 hours 
added) 

12/31/13

(40 hours 
added)

Retirement

0-5 8 hours 272 hours 232 hours 240 hours Unit 2: 80 hours after 
accruing 120 hours, 
contingent upon using 
35 hours of vacation 
time during same 
year. 

Unit 3:  80 hours after 
accruing 120 hours, 
contingent upon using 
40 hours of vacation 
time during same 
year. 

Unit 7: 40 hours, 
contingent upon using 
40 hours of vacation 
time during the same 
year. 

6-10 10 hours 320 hours 280 hours 300 hours

11-15 11 hours 344 hours 304 hours 330 hours

16-20 13 hours 392 hours 352 hours 390 hours

21+ 15 hours 440 hours 400 hours 450 hours 

 

Unit 1 Vacation Leave Accrual, Carryover, Retirement Cash Out, and Sellback 

Years of 
Service 

Accrual 
Rate/Month 

Max 
Carryover 
as of 
12/31/12

Max Accrual 
Compensated at 
Separation/Retirement 

Maximum 
Buyback/Year 

0-5 8 hours 192 hours 240 hours 80 hours, contingent 
upon having accrued a 
minimum of 175 hours. 6-10 10 hours 240 hours 300 hours

11-15 11 hours 264 hours 330 hours

16-20 13 hours 312 hours 390 hours

21+ 15 hours 360 hours 450 hours 

39. From 1979 until December 31, 2013, AR 2.18 did not expressly state whether cash outs 

for accrued vacation leave received at separation or retirement would be included in the calculation of an 

employee’s final average compensation for pension purposes.  

40. The Meet-and-Confer Ordinance, Phoenix Code § 2-214 et seq., sets forth a process by 

which the City and representatives of various employee groups (including Units 1, 2 & 3) negotiate, 
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bargain and reach agreements on wages, hours, and other terms and conditions of employment.    

41. Pursuant to the City’s Meet–and-Confer Ordinance, Plaintiff AFSCME Local 2960 

represents all full-time employees in Unit 3 regardless of whether they are members of AFSCME Local 

2960.  AFSCME Local 2960 has entered into a series of binding and enforceable Memoranda of 

Understanding (“MOUs”) with the City of Phoenix that cover all full-time employees in Unit 3.    

42. Section 5-5(B) of the 2014-2016 MOU between the City and AFSCME Local 2960 (Unit 

3) states as follows: 

 
In July 2014 and July 2015, every unit member will receive eight (8) hours of 
vacation time, in addition to their other annual accruals, added to their vacation 
leave. 

Vacation accrual, carryover, and separation payout shall be governed by the following table:  

 
Service Years Monthly Accrual   

 
Maximum Carryover  Payout 

0-5   8 hours 
 

192 hours  
 

240 hours 

6-10   10 hours  
 

240 hours  
 

300 hours 
 

11-15   11 hours  
 

264 hours  
 

330 hours  
 

16-20   13 hours  
 

312 hours  
 

390 hours 
 

21+   15 hours  
 

360 hours  
 

450 hours 

 
Unit members shall be allowed vacation buy out twice per calendar year, on the last 
paycheck of November and/or May. The total annual buy out is up to a maximum of 
eighty (80) hours taken in no more than forty (40) hour increments, after the employee 
has accumulated a minimum of one hundred twenty (120) hours and has used forty (40) 
hours of vacation/comp-time during the calendar year. 
 
This vacation buy out benefit was suspended in the 2010 – 2012 concession agreement. 
Employees may buy out up to 40 hours of vacation each November. The suspension of 
the May buy out period remains in effect through the 2014 – 2016 agreement. 
 
Unit members may contribute accrued vacation or compensatory time to other employees 
in accordance with City policy governing contribution of leave for serious illness of an 
employee or their immediate family member. 
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To every extent practicable, a transferred unit member will be allowed to maintain his 
previous vacation schedule. 

43. The language and chart in Section 5-5(B) of the 2014-2016 MOU is substantially similar 

to the provisions governing vacation  carryover, accrual and payout at separation in all prior MOUs 

entered into by the City and AFSCME Local 2960 between 1992 and 2014.  The only substantive 

changes have been to add provisions governing vacation buyback and to increase or decrease the amount 

of vacation buyback.  

44. The 2014-2016 MOU between Unit 3 and the City  contains an Attachment B that 

provides as follows: 
 
All of the following, including the agreed-upon Intent, are material terms of this 
Attachment B and if any provision contained herein is not accepted by the City, the City 
Council or the employee group, this entire Attachment B becomes null and void: 
 
Section 3-4 (Continued) 
 
A. Final Average Compensation and Vacation Leave 
 
1. The number of vacation leave hours eligible to be cashed out and included in an 
employee’s Final Average Compensation upon retirement will be limited to the number 
of vacation leave hours in the employee’s leave bank on June 30, 2014, not to exceed 450 
hours.  
 
2. The City recognizes that the Union may bring a lawsuit regarding the City’s proposed 
implementation of the practice set forth in this Attachment B by submitting the dispute 
concerning the City’s proposal and planned implementation of the practice in Paragraph 
B.1 of this Attachment B to a court of competent jurisdiction.  
 
3. The Parties expressly agree that nothing contained in Section 3-4 or this Attachment B 
shall be construed to constitute an agreement by the Union to the lawfulness of the 
practice set forth in Attachment B or the lawfulness of implementation of the changes set 
forth in Paragraph B.1 of this Attachment B. Nor shall anything contained in this 
Attachment B constitute a waiver of the Union’s, employees’ or the City’s claims or 
defenses in connection with a lawsuit as set forth in Paragraph B.2. hereof regarding the 
lawfulness of the City’s proposed implementation of the changes set forth in Paragraph 
B.1. The City agrees not to make any argument based on this Attachment B regarding 
waiver, estoppel, ratification, novation or any similar arguments based on this 
Attachment B. The City expressly agrees it waives any rights to argue and will not and 
may not argue, based on this Attachment B, in any lawsuit as set forth in Paragraph B.2 
regarding the lawfulness of City’s proposed implementation of the changes in Paragraph 
B.1, that the Union or Unit 3 employees agreed to the lawfulness of such changes 
including, without limitation, by asserting that the Union or employees agreed to the 
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lawfulness of such change based on this Attachment B, the negotiations leading up to this 
Attachment B, the ratification of the MOU by the Unit 3 employees or based on any 
action or statements of the Union in relation to this Attachment B.  
 
4. The Parties further agree that until there is a final judgment and declaration with 
respect to the rights of the parties regarding the lawfulness of and the proposed 
implementation of the practice in Paragraph B.1, if the City calculates retirement benefits 
based on such practice, the Union will not seek a temporary restraining order, preliminary 
injunction or other interim relief to cease the practice set forth in paragraph B.1. The City 
expressly agrees that it waives any rights to argue and will not and may not argue that 
failure to seek a temporary restraining order, preliminary injunction or other interim relief 
to cease the practice set forth in paragraph B.1 constitutes estoppel, an agreement to such 
practice or waives any rights to challenge such practice nor will the City argue that either 
the Union or Unit 3 employees agreed to the lawfulness of the practice set forth in 
Paragraph B.1 or such practices based on the failure to seek a temporary restraining 
order, preliminary injunction or other interim relief.  
 
5. The City and the Union further agree that in the event a court determines in a lawsuit 
as described in Paragraph B.2., after final judgment and all appeals are exhausted, that: 
(a) the vacation payments at issue in Paragraph A are compensation within the meaning 
of the Charter; or (b) determines that the practice set forth violates the contractually 
vested rights of employees; or (c) determines that the practice violates either the Arizona 
or United States Constitutions, the City shall, as soon as is reasonably practicable after 
final judgment and all appeal rights are exhausted, sever Paragraph B.1 of this 
Attachment B and its terms from this MOU and will take whatever administrative action 
is reasonably necessary to undo the practice described in this Attachment B as required to 
implement such court’s judgment and make any affected employees whole. The City 
shall meet and discuss with the Union about such administrative action before such action 
is taken and shall advise the Union first before advising affected Unit 3 employees about 
any such administrative action that directly affects Unit 3 employees  
 
6. The City and the Union further agree that, in the event of a final judgment in the 
Union’s favor such as described in Paragraph B.5. of this Attachment, and after all 
appeals are exhausted, the City will apply such judgment retroactively to undo the effect 
of the practices described in this Attachment B.1 on any employees affected or bound by 
this Attachment B and make such employees whole, including without limitation those 
Unit 3 employees who retire after June 30, 2014 but before such final judgment and 
appeals are concluded. The City shall meet and discuss with the Union about what 
actions are taken to undo the effect of the practices and shall provide the Union with 
information concerning what Unit 3 employees retired after June 30, 2014 who were 
affected by Paragraph B.1 of this Attachment B as reasonably requested by the Union.   
reasonably requested by the Union. The City agrees that it will not argue or claim that 
such judgment should be applied prospectively only. 

45. No MOU prior to the 2014-2016 MOU between Unit 3 and the City contain any express 

statements regarding whether accrued vacation payouts will be included in the calculation of final 

CAPP115

efraser
Highlight



 

 

1 
 

2 
 

3 
 

4 
 

5 
 

6 
 

7 
 

8 
 

9 
 

10 
 

11 
 

12 
 

13 
 

14 
 

15 
 

16 
 

17 
 

18 
 

19 
 

20 
 

21 
 

22 
 

23 
 

24 
 

25 
 

26 
 

27 
 

28 

 
 
 
 

 
 
 

 

 

 

 

 
 
 
 
 
 
 
 
 
 
  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 

12 
 
 

average compensation for pension purposes.  

46. Pursuant to the City’s Meet–and-Confer Ordinance, Plaintiff AFSCME Local 2384 

represents all full-time employees in Unit 2 whether or not they are members of AFSCME Local 2384.  

AFSCME Local 2384 has entered into a series of binding and enforceable MOUs with the City of 

Phoenix that cover all full-time employees in Unit 2.     

47. Section 5-5(B) of the 2014-2016 MOU between the City and AFSCME Local 2384 (Unit 

2) provides as follows: 
 

Vacation accrual, carryover, and separation pay-out shall be governed by the following table:  

 
Service  Monthly Accrual   

 
0-5   8 hours 

 
6-10   10 hours  

 
11-15   11 hours  

 
16-20   13 hours  

 
21+   15 hours  

 

 

 
Max. Carryover  Max. Payout 
192 hours  
 

240 hours 

240 hours  
 

300 hours 
 

264 hours  
 

330 hours  
 

312 hours  
 

390 hours 
 

360 hours  
 

450 hours 

Unit members shall be allowed “vacation sell-back” twice per calendar year, on the last 
paycheck of November and/or May. The total annual buyout is up to a maximum of 
eighty (80) hours taken in no more than forty (40) hour increments, after the employee 
has accumulated a minimum of one hundred twenty (120) hours of vacation leave. The 
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employee must take a minimum of forty (40) hours of vacation/comp-time during the 
calendar year to qualify for these payments. 
 
The May vacation sell-back benefit (40 hours) was suspended in the 2010 – 2012 
concession agreement. This suspension remains in effect through the 2014 – 2016 
agreement. 
 
Unit members may contribute accrued vacation or compensatory time to other employees 
in accordance with City policy governing contribution of leave for serious illness of an 
employee or their immediate family member. An immediate family member is defined as 
the employee's spouse, qualified domestic partner, mother, father or child. Child is 
defined as a biological, adopted, foster or stepchild, legal ward, or a child of a person 
standing in place of a parent or a brother, sister, grandparent, or in-law who are living 
with the employee and under his/her care. Requests to receive such leave contributions 
will require a completed doctor's certification. 
 
. . . 

48.   The language and chart in Section 5-5(B) of the 2014-2016 MOU is substantially 

similar to the provisions governing vacation  carryover, accrual and payout at separation in all prior 

MOUs entered into by the City and AFSCME Local 2384 between 1988 and 2014.  The only substantive 

changes have been to add provisions governing vacation buyback and to increase or decrease the amount 

of vacation buyback.  

49. The 2014-2016 MOU for Unit 2 contains and Attachment B that provides as follows: 

 
All of the following, including the agreed-upon Intent, are material terms of this Attachment B 
and if any provision contained herein is not accepted by the City, the City Council or the 
employee group, this entire Attachment B becomes null and void: 
 
Section 3-4 (Continued) 
 
A. Final Average Compensation and Vacation Leave 
 
1. The number of vacation leave hours eligible to be cashed out and included in an employee’s 
Final Average Compensation upon retirement will be limited to the number of vacation leave 
hours in the employee’s leave bank on June 30, 2014, not to exceed 450 hours.  
 
2. The City recognizes that the Union may bring a lawsuit regarding the City’s proposed 
implementation of the practice set forth in this Attachment B by submitting the dispute 
concerning the City’s proposal and planned implementation of the practice in Paragraph B.1 of 
this Attachment B to a court of competent jurisdiction.  
 
3. The Parties expressly agree that nothing contained in Section 3-4 or this Attachment B shall be 
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construed to constitute an agreement by the Union to the lawfulness of the practice set forth in 
Attachment B or the lawfulness of implementation of the changes set forth in Paragraph B.1 of 
this Attachment B. Nor shall anything contained in this Attachment B constitute a waiver of the 
Union’s, employees’ or the City’s claims or defenses in connection with a lawsuit as set forth in 
Paragraph B.2. hereof regarding the lawfulness of the City’s proposed implementation of the 
changes set forth in Paragraph B.1. The City agrees not to make any argument based on this 
Attachment B regarding waiver, estoppel, ratification, novation or any similar arguments based 
on this Attachment B. The City expressly agrees it waives any rights to argue and will not and 
may not argue, based on this Attachment B, in any lawsuit as set forth in Paragraph B.2 
regarding the lawfulness of City’s proposed implementation of the changes in Paragraph B.1, 
that the Union or Unit 3 employees agreed to the lawfulness of such changes including, without 
limitation, by asserting that the Union or employees agreed to the lawfulness of such change 
based on this Attachment B, the negotiations leading up to this Attachment B, the ratification of 
the MOU by the Unit 3 employees or based on any action or statements of the Union in relation 
to this Attachment B.  
 
4. The Parties further agree that until there is a final judgment and declaration with respect to the 
rights of the parties regarding the lawfulness of and the proposed implementation of the practice 
in Paragraph B.1, if the City calculates retirement benefits based on such practice, the Union will 
not seek a temporary restraining order, preliminary injunction or other interim relief to cease the 
practice set forth in paragraph B.1. The City expressly agrees that it waives any rights to argue 
and will not and may not argue that failure to seek a temporary restraining order, preliminary 
injunction or other interim relief to cease the practice set forth in paragraph B.1 constitutes 
estoppel, an agreement to such practice or waives any rights to challenge such practice nor will 
the City argue that either the Union or Unit 3 employees agreed to the lawfulness of the practice 
set forth in Paragraph B.1 or such practices based on the failure to seek a temporary restraining 
order, preliminary injunction or other interim relief.  
 
5. The City and the Union further agree that in the event a court determines in a lawsuit as 
described in Paragraph B.2., after final judgment and all appeals are exhausted, that: (a) the 
vacation payments at issue in Paragraph A are compensation within the meaning of the Charter; 
or (b) determines that the practice set forth violates the contractually vested rights of employees; 
or (c) determines that the practice violates either the Arizona or United States Constitutions, the 
City shall, as soon as is reasonably practicable after final judgment and all appeal rights are 
exhausted, sever Paragraph B.1 of this Attachment B and its terms from this MOU and will take 
whatever administrative action is reasonably necessary to undo the practice described in this 
Attachment B as required to implement such court’s judgment and make any affected employees 
whole. The City shall meet and discuss with the Union about such administrative action before 
such action is taken and shall advise the Union first before advising affected Unit 3 employees 
about any such administrative action that directly affects Unit 3 employees. 
  
6. The City and the Union further agree that, in the event of a final judgment in the Union’s favor 
such as described in Paragraph B.5. of this Attachment, and after all appeals are exhausted, the 
City will apply such judgment retroactively to undo the effect of the practices described in this 
Attachment B.1 on any employees affected or bound by this Attachment B and make such 
employees whole, including without limitation those Unit 3 employees who retire after June 30, 
2014 but before such final judgment and appeals are concluded. The City shall meet and discuss 
with the Union about what actions are taken to undo the effect of the practices and shall provide 
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the Union with information concerning what Unit 3 employees retired after June 30, 2014 who 
were affected by Paragraph B.1 of this Attachment B as reasonably requested by the Union.   
reasonably requested by the Union. The City agrees that it will not argue or claim that such 
judgment should be applied prospectively only. 

50. No MOU prior to the 2014-2016 MOU between Unit 2 and the City contains any express 

statements regarding whether accrued vacation payouts will be included in the calculation of final 

average compensation for pension purposes.  

51.   The City’s Meet–and–Discuss Ordinance, Phoenix Code § 2-223 et seq., sets forth a 

process by which the City and representatives of professional and supervisory employees (Unit 7) meet 

and discuss matters pertaining to salary and fringe benefits  

52. Plaintiff ASPTEA represents all full-time employees in Unit 7 regardless of whether they 

are members of ASPTEA.  ASPTEA is the Meet-and-Discuss representative for full-time employees in 

Unit 7.  

53. Until 2006, under the City’s Meet-and-Discuss Ordinance, Phoenix City Code §2-223 et. 

seq., there were no written memoranda applicable to employees in Unit 7.  Rather, the City Manager had 

authority to meet and discuss with ASPTEA representatives on matters relating to wages and fringe 

benefits for employees in Unit 7 and to make recommendations to the City Council for approval of 

agreements reached during that process.  Phoenix City Code §§ 2-223, 2-229 & 2-231. 

54. In 2006, the City’s Meet-and-Discuss Ordinance was amended to provide for written 

Memoranda of Agreement (“MOAs”).   

55. Pursuant to the City’s Meet-and-Discuss Ordinance, ASPTEA has entered into a series of 

MOAs with the City of Phoenix that cover all full-time employees of Unit 7.   

56. Section 5-9(A) of the 2014-2016 MOA between the City and ASPTEA (Unit 7) provides 

as follows::   

 
In accordance with Personnel Rule 15, vacation accrual, carryover, and separation payout shall 
be governed by the following table: 

 
Years Served Monthly Accrual   

 
Maximum Carryover  Payout 

0-5   8 hrs 192 hrs/24 days  240 hrs/30 days 

CAPP119

efraser
Highlight



 

 

1 
 

2 
 

3 
 

4 
 

5 
 

6 
 

7 
 

8 
 

9 
 

10 
 

11 
 

12 
 

13 
 

14 
 

15 
 

16 
 

17 
 

18 
 

19 
 

20 
 

21 
 

22 
 

23 
 

24 
 

25 
 

26 
 

27 
 

28 

 
 
 
 

 
 
 

 

 

 

 

 
 
 
 
 
 
 
 
 
 
  
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 

16 
 
 

/1 day  
6-10   10 hrs/1.25 days 

 
240 hrs/30 days 
 

300 hrs/37.5 days 
 

11-15   11 hrs/1.375 days 
 

264 hrs/33 days 
 

330 hrs/41.25 days 
 

16-20   13 hrs/1.625 days 
 

312 hrs/39* days 
 

390 hrs/48.75 days 
 

21+   15 hrs/1.875 days 
 

360 hrs/45 days 
 

450 hrs/56.25 days 

 
** In the table above, hourly (non-exempt) employee time is reflected by hours.  Salaried 
(exempt) employee time is reflected by days. 
 
Unit 7 employees may contribute accrued vacation and compensatory time to other employees in 
accordance with City policy governing contributions of leave for serious illness or injury of 
employee or their immediate family member. 
 

57. The language in Section 5-9(A) of the 2014-2016 MOA is substantially similar to the 

provisions governing vacation payouts in all prior MOAs entered into by the City and ASPTEA between 

2006 and 2014.   

58. The 2014-2016 MOA for Unit 7 does not contain any express statements regarding 

whether accrued vacation payouts will be included in the calculation of final average compensation for 

pension purposes. 

59. No prior MOA between Unit 7 and the City contain any express statements regarding 

whether accrued vacation payouts will be included in the calculation of final average compensation for 

pension purposes.    

II. OTHER STIPULATIONS 

The parties stipulate that all trial transcripts and trial exhibits from Piccioli, et al. v. City of 

Phoenix, et al., CV2012-010330 (Maricopa Cnty. Superior Court), are admissible in this action subject 

to the evidentiary rulings made by the Court in that matter, as well as any relevance objections the 

parties may raise in the instant case.  

The parties further agree to treat all deposition transcripts from Piccioli, et al. v. City of Phoenix, 

et al., as if they were taken in the instant action.  By doing so, neither side waives any objections thereto, 

including objections to relevance and foundation under the Arizona Rules of Evidence and objections to 
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form as reflected in the record.  

The parties agree that all of the foregoing stipulations are made without waiver of any parties’ 

right to add additional facts and take additional discovery including through a Rule 56(f) motion. 

   
Respectfully submitted this 17th  day of February, 2017. 

      MARTIN & BONNETT, P.L.L.C. 

By:  /s/ Jennifer Kroll 
  Susan Martin  
  Daniel L. Bonnett 
  Jennifer Kroll 
  1850 N. Central Ave. Suite 2010 
  Phoenix, AZ 85004 

       Attorneys for Plaintiffs  
 

OSBORN MALEDON, P.A. 

By:      /s/ Hayleigh S. Crawford (with permission) 
Colin C. Campbell, No. 004955  
Eric M. Fraser, No. 027241  
Hayleigh S. Crawford, No. 032326  
OSBORN MALEDON, P.A.  
2929 North Central Avenue, 21st Floor  
Phoenix, Arizona 85012-2793 

 
Attorneys for Defendants 
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CERTIFICATE OF SERVICE 
 
Original of the foregoing electronically filed this 17th day of February, 2017 with: 
 
Clerk of the Court 
Maricopa County Superior Court 
Central Court Building 
201 W. Jefferson Street 
Phoenix, AZ 85003 
 
Copy of the foregoing served electronically via the Court’s electronic filing system this 17th day of 
February, 2017 on: 
 
Colin C. Campbell  
Eric M. Fraser  
Hayleigh S. Crawford  
OSBORN MALEDON, P.A.  
2929 North Central Avenue, 21st Floor  
Phoenix, Arizona 85012-2793 
 
Attorneys for Defendants 
 
/s/ T. Mahabir 
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 CLERK OF THE COURT 

HONORABLE ROGER E. BRODMAN L. Stogsdill 

 Deputy 

  

   

  

AMERICAN FEDERATION OF STATE 

COUNTY AND MUNICIPAL EMPLOYEES A F 

L-C I O LOCAL 2384, et al. 

SUSAN MARTIN 

  

v.  

  

CITY OF PHOENIX, et al. COLIN F CAMPBELL 

  

  

 

 

UNDER ADVISEMENT RULING 

 

 

 The Court reviewed the cross motions for summary judgment, the responses and replies. 

The Court held extended oral argument on July 10, 2017. Each party alleges that it is entitled to 

judgment as a matter of law.  

 

 At issue is the revision to Administrative Regulation 2.18 dealing with paid vacation 

leave for City employees. Amended AR 2.18 was effective on July 1, 2014. The City 

characterizes the administrative regulation as intended to prevent pension “spiking.”  

 

The parties agree that there are no determinative disputes of fact. As a result, the Court 

can rule on this motion as a matter of law. 
1
 

 

I. BACKGROUND 

 

In 1953, the City adopted the City of Phoenix Employees’ Retirement Plan, commonly 

referred to as COPERS. The retirement plan is set forth in Ch. XXIV, article II to the City 

Charter. COPERS is a defined benefit retirement plan that provides City employees with a 

                                                 

1. The parties submitted stipulated statements of fact. Although the parties have several disputes 

over other facts, the Court does not believe that any of the factual disputes are material to 

resolving the current motions. 
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pension upon retirement. An employee’s ultimate pension benefit is determined by an 

employee’s final average compensation, years of service, and a “benefit multiplier” set by the 

Charter to determine the benefit amount.  

 

 The City has offered paid vacation leave to employees since at least 1979. In addition to 

the leave itself, the City offers three related benefits: 1) the ability to accrue vacation leave; 2) 

the option to sell back unused vacation leave accrued during the year; and 3) the option to 

receive cash out at separation or retirement from the City for a certain amount of accrued 

vacation. As of July 1, 2012, AR 2.18 provided vacation leave rules that allowed up to 450 hours 

of accrued compensation at retirement. The amount of carry-over vacation time was negotiated 

in the MOUs, and the amount allowed varied over the years. The City and the union could agree 

to reduce or eliminate the carry-over vacation time in the future. 

 

 Although AR 2.18 spells out specific rules and limits for using, accruing, selling back 

and cashing out vacation leave, until the revisions at issue, the AR said nothing about whether 

payments for used and accrued vacation qualify as pensionable “compensation” under the 

Charter. The employees’ collective bargaining agreements likewise said nothing about the 

pensionability of those payments.  

 

 At least since 1980 (and possibly longer; the Court doesn’t think the exact date is 

significant), the City allowed the employee’s unused vacation accrual to be added to the 

employee’s annual salary or wage for his or her retirement year for pension calculation purposes. 

The City never made a formal determination or issued a formal policy regarding the nature of 

these payments until 2014. 

 

A City task force studied ways to reduce the City’s pension costs. On October 31, 2013, 

the Mayor and City Council approved a plan to exclude payouts for unused vacation leave at 

retirement from final average compensation calculations. Revised AR 2.18 took effect on July 1, 

2014. It makes clear that amounts paid to an employee at retirement for accrued vacation do not 

qualify as pensionable compensation for purposes of calculating an employee’s COPERS 

pension. The revision, however, is prospective only. Employees and retirees who relied on prior 

contracts or the City’s past practice will continue to receive the full benefit of any vacation leave 

they accrued before July 1, 2014. 

 

 The Court views the amendment in context of pension reform efforts. COPERS’ funding 

ratio fell from 102.5% in 2001 to only 66.7% in 2011. In the same time, the City’s contribution 

rate more than tripled, from 6.13% in 2001 to over 20% in 2013. The City’s experience is 

consistent with the national underfunding of pension plans. Indeed, Justice Bolick recently 

recounted the troublesome state of pension plans in his dissent in Hall v. Elected Officials’ Ret. 

Plan, 241 Ariz. 33, ¶¶ 64-65 (2016) (Bolick dissenting). 
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II. ANALYSIS 

 

 The City argues that it is entitled to summary judgment because plaintiffs have no legal 

right to treat lump-sum payouts for accrued vacation at retirement as part of their final average 

compensation under COPERS. The City first argues that including these lump-sum payouts in 

the calculation of an employee’s pension violates the Charter’s definitions of final average 

compensation, final compensation, and compensation. Next, the City argues that the City may 

prospectively change the practice of including unused vacation leave in its calculation of pension 

benefits because employees are vested only as to vacation already accrued. Each of these 

arguments is addressed below. 

 

A. Are vacation payouts at retirement pensionable “compensation” under the Charter’s text? 

The parties have a significant dispute over interpretation of the Charter. The three 

relevant definitions set forth in the Charter are as follows: 

 

2.13. “Compensation” means a member’s salary or wages paid him by the City for 

personal services rendered by him to the City. In case a member’s compensation is not all 

paid in money the City Council shall, upon recommendation of the City Manager, fix the 

value of the portion of his compensation which is not paid in money. 

 

2.14. “Final average compensation” means the average of the highest annual 

compensations paid a member for a period of 3 consecutive, but not necessarily 

continuous, years of his credited service contained within his 10 years of credited service 

immediately preceding the date of his City employment last terminates. If he has less 

than 3 years of credited service, his final average compensation shall be the average of 

his compensations for his total period of service.  

 

2.15. “Final compensation” means a member’s annual rate of compensation at the time 

his City employment last terminates. 

 

The Charter controls what is and what is not compensation. It controls the terms and 

benefits of COPERS. Interpretation of the Charter is a matter of law. The Court agrees with the 

City’s position that vacation payouts at retirement are not annual salary and wages as those terms 

are defined in the City Charter. 

 

The pension is based on “final average compensation,” which means the average of the 

“highest annual compensations” (emphasis added). The word “annual” is an important modifier 
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to “compensation.” A one-time payment upon termination based on vacation accrued from prior 

years is not annual compensation. It is not a payment made at regular intervals. 

 

In defining the words “salary and wages,” the Court looks to definitions set forth in Cross 

v. Elected Officials Ret. Plan, 234 Ariz. 595, 604, ¶ 31 (App. 2014). There, the court of appeals 

looked at Black’s Law Dictionary for a definition of “salary.” The court concluded: 

 

Consistent with the dictionary definition, legal authorities have concluded that “salary” 

does not include bonuses or other amounts not paid at regular intervals. Almost all courts 

that have addressed the issue have held that payments for accrued sick leave may not be 

included in a pension calculation. See 91 A.L.R.5
th

 225, § 6[b]; see, e.g., Int’l Ass’n of 

Firefighters, Local No. 64 v. City of Kansas City, 264 Kan. 17, 954 P.2d 1079, 1088 

(1998) (“salary” in pension statute does not include sick leave or vacation time); West Va. 

Cons. Pub. Retirement Bd. v. Carter, 219 W.Va. 392, 633 S.E.2d 521, 526 (2006) (“final 

average salary” in pension statute does not include payment for unused vacation time). 

As we have noted supra ¶ 28, note 10, accrued sick leave payments may not be included 

when calculating the pensions of other public employees. See A.R.S. 38-615(F) (2014). 

 

Id.  (some citations omitted). Dessauer v. Ariz. Dept. of Economic Sec., 141 Ariz. 384, 386 (App. 

1984) is distinguishable. The issue in that case was when wages were credited as being paid 

under the unemployment statute. It is not helpful in defining what annual wages and salary 

mean.
2
 

 

 In short, this Court believes that salary and wages refer to regular, periodic pay for 

services rendered. The Charter’s definition of “final average compensation” sets an annual 

timeframe for pensionable pay. Specifically, § 2.14 calculates final average compensation based 

on an average of the employee’s “highest annual compensations.” Accordingly, only amounts an 

employee receives as regular annual pay for personal services rendered are pensionable 

“compensation” under the Charter. A one-time payment at the end of employment is not a 

payment at a regular interval. 

 

 A lump-sum payout at retirement for accrued vacation leave is not regular annual pay 

because an employee receives a payout only one time (if at all). Moreover, the employee’s 

retirement year is the only time an employee can cash out all accrued vacation leave at one time. 

                                                 

2. The Court sees no meaningful distinction between “wages” and “salary” as those words are 

used in section 2.13. The Court adopts the commonsense view that wages refer to compensation 

paid on an hourly or daily basis, while salary is fixed compensation over a longer period of time. 

In any event, the Court sees no reason for the Charter to treat wages and salary differently in 

calculating pensions. 
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As noted above, Cross confirms that a one-time, lump-sum payout is not considered regular 

annual pay for pension purposes. Cross, 234 Ariz. at 604. 

 

 The second sentence of the compensation definition provides that if compensation is not 

paid in money the City Council may, upon recommendation of the City Manager, fix the value of 

the portion of compensation not paid in money. This sentence does not help the plaintiffs. The 

second sentence by its own terms applies to compensation not paid in money. Accrued vacation 

payouts do not qualify as nonmonetary compensation. Only nonmonetary items that are received 

by an employee on a regular, annual basis in exchange for personal service rendered (e.g., a rent-

free home on City property) should count as nonmonetary compensation. One-time accrued 

vacation payouts upon retirement are not regular, annual compensation received for personal 

services rendered. 

 

 Plaintiffs argue that past practice establishes that the accrued vacation leave is 

pensionable. There is some merit to this position. Indeed, the City has included accrued vacation 

leave in the final pension calculation for many, many years. Nevertheless, extrinsic evidence is 

not enough to overcome the plain terms of the retirement plan. Holland v. City of Chicago, 682 

N.E.2d 323, 328 (Ill.App. 1997). Long v. Dick, 87 Ariz. 25 (1959), is distinguishable. In Long, 

the parties asked the court to construe a statute that, if applied as written, would create an absurd 

and conflicting result. The supreme court noted that neither party “seeks to construe the statute 

consistent with its literal language,” and applied the administrative agency’s long-standing 

interpretation of the provision. In addition, it is for the courts to determine the Charter’s 

meaning, and there is no reason to defer to the City’s interpretation (which has now changed). 

See Wade v. Arizona State Ret. Sys., 241 Ariz. 559, ¶ 21 (2017) (supreme court declines to defer 

to ASRS’s interpretation of a pension statute when the court can ascertain legislative intent by 

applying interpretive principles). 

 

 Finally, the fact that the City had been generous in interpreting the Charter in the past 

does not prevent the City from prospectively modifying the practice if it can do so without injury 

to vested rights. See Cross (court allowed retirement plan to recover payments made by mistake 

but remanded to trial court for determination of whether plaintiff’s reliance on the erroneous 

interpretation estopped defendants from obtaining recovery).  

 

 The contracts and pension clauses of the Arizona Constitution are not independent 

sources of any rights. They only protect rights that public employees otherwise have under the 

law. Without a right under the Charter, cases like Yeazell v. Copins, 98 Ariz. 109 (1965) do not 

salvage plaintiffs’ claims. But see Bowles v. Wash. Dep’t of Ret. Sys., 847 P.2d 440 (Wash. 1993) 

(Washington Supreme Court allowed accrued vacation in calculation of pension benefits). 
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 In conclusion, neither the City Charter nor past practices give plaintiffs a right to 

continue spiking their pensions with lump-sum payouts at retirement for unused vacation leave 

in the future. 

 

B. Are unused vacation rights vested? 

Whether the Charter prohibits the use of accrued vacation payouts as pensionable 

compensation is a close call. Nevertheless, the Court believes that plaintiffs’ claims fail for the 

additional reason that unused vacation rights are not vested and can be changed by the City. 

 

Nothing in AR 2.18 affects an employee’s rights to unused vacation time already 

accrued. With regard to vacation time not yet earned, the Court agrees with the City that such 

time vests only when earned. Bennett ex rel. Arizona State Pers. Comm’n v. Beard, 27 Ariz. 

App. 534 (1976), Abbott v. City of Tempe, 129 Ariz. 273 (1981), and Fund Manager, Public 

Safety Personnel Retirement System v. City of Phoenix Police Department Public Safety 

Personnel Retirement System Board, 151 Ariz. 487 (App. 1986), all support the proposition that 

unused vacation time does not vest until it is earned. In Fund Manager, the court concluded that 

the right to an accidental disability pension does not vest until the contingent event of injury 

occurs. The court held that a disability pension vests “upon the occurrence of the event or 

condition which would qualify him for such pension – the injury.” Id. at 489. In interpreting 

Abbott, the court concluded that “the right to future benefits had not vested because the 

employees had yet to perform services entitling them to benefits.” Id. at 490. The court stated: 

 

Just as unearned annual leave, holiday pay, vacation credits and sick leave do not vest 

until the “condition” of service is satisfied, we conclude that the right to an accidental 

disability pension does not vest until the contingent event of injury occurs. 

 

Id. at 490. Unused vacation credits do not vest until earned. Yeazell does not apply because 

“Yeazell applies only where the right to a benefit has vested.” Id. 

 

The instant case is different from Hall v. Elected Officials’ Retirement Plan, 241 Ariz. 33 

(2016) and Fields v. Elected Officials’ Retirement Plan, 234 Ariz. 214 (2014). In both Hall and 

Fields, a statute established a specific formula for a pension that was later changed by the 

legislature. Here, the City Charter, City ordinances and regulations do not establish a specific 

formula used to calculate the pension, nor do they establish that accrued vacation can be applied 

to spike pension calculations. In fact, the amount of accrued vacation time that can be carried to 

the next year is the subject of negotiations to the MOU every two years and can and was changed 

over the years. 
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The City could eliminate the practice of accruing vacation time in its entirety. It could 

eliminate or reduce the number of hours of accrued vacation time. Each of these actions would 

affect plaintiffs’ pension rights without offending the constitution. Here, since the vacation time 

has not yet been earned, it hasn’t yet vested. Since the benefits had not vested, the City had a 

right to change them. 

 

III. CONCLUSION 

IT IS ORDERED that the City’s motion for summary judgment is granted. 

 

IT IS ORDERED that the plaintiffs’ motion for summary judgment is denied. 

 

IT IS FURTHER ORDERED that, within 20 days from the filed date of this Order, 

defendants shall submit a proposed form of judgment containing Rule 54(c) language.   
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HONORABLE ROGER E. BRODMAN M. Corriveau 

 Deputy 

  

   

  

AMERICAN FEDERATION OF STATE 

COUNTY AND MUNICIPAL EMPLOYEES A F 

L-C I O LOCAL 2384, et al. 

SUSAN MARTIN 

  

v.  

  

CITY OF PHOENIX, et al. COLIN F CAMPBELL 

  

  

  

  

  

  

 

 

RULING ON APPLICATION FOR ATTORNEYS’ FEES AND COSTS 

 

 

 

 The Court reviewed the City’s application for attorneys’ fees and costs, the response and 

reply. 

 

The Court finds that the briefing submitted on these issues is sufficient and that oral 

argument would not add to the Court’s consideration of the issues presented. Accordingly, oral 

argument is waived pursuant to Ariz. R. Civ. P. Rule 7.1(c)(2) to expedite the business of this 

Court. The Court herein issues the following ruling.   

 

 The City seeks $283,973.40 in attorneys’ fees and $1,008.50 in costs. The Court will 

make some initial observations and then address the specifics of the application. 

 

I. INTRODUCTION 

  

As an initial matter, the Court finds that the fees were appropriately documented and 

supported by a China Doll affidavit. The legal work (on both sides) was outstanding. The 
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determinative issue was a close call and one on which the Court believes reasonable judges could 

differ. The Court commends both sides for their efficient conduct of this litigation; discovery 

was minimal and the parties avoided a trial by filing cross-motions for summary judgment. The 

parties even reached an agreement on certain stipulated facts. Nevertheless, at bottom this is a 

breach of contract case and fees are recoverable pursuant to A.R.S. § 12-341.01(A). See Hall v. 

Elected Officials’ Retirement Plan, 241 Ariz. 33, 45, ¶¶ 34-37 (2016) (pension case properly 

within the scope of the attorneys’ fees statute); Barth v. Cochise County, 213 Ariz. 59, 64, ¶ 19 

(App. 2006) (public entities that are successful parties may recover attorneys’ fees under A.R.S. 

§ 12-341.01(A)). 

 

II. ANALYSIS OF WARNER FACTORS 
 

Considering all relevant factors, an award of attorneys’ fees is appropriate. The Court 

makes the following findings as to relevant factors. Associated Indemnity Corp. v. Warner, 143 

Ariz. 567 (1985). 

 

 1. Whether the unsuccessful party’s claim or defense was meritorious. Plaintiffs’ claim 

was not successful at this stage, but the claim was not without merit. As previously noted, the 

issue was a close call upon which reasonable people could differ. Nevertheless, plaintiffs made a 

multimillion dollar claim and did not prevail. 

 

 2. Whether the litigation could have been avoided or settled and the successful party’s 

efforts were completely superfluous in achieving the results. The City’s efforts were necessary to 

achieve the result. There is no evidence that plaintiffs made any reasonable settlement offers. But 

the Court has no quarrel with plaintiffs’ decision to bring the case. Bringing litigation to 

challenge the City’s change in pension policy was a reasonable decision. 

 

 3. Whether a fee award would be an extreme hardship. There will be some hardship to 

the plaintiff labor organizations, but the Court was not persuaded that a fee award would be an 

“extreme” hardship. Plaintiffs are labor organizations with a significant litigation budget. But 

even if there was evidence of hardship, plaintiffs made a decision to make a multimillion dollar 

claim. Plaintiffs took a risk, lost, and should bear the consequences of their litigation decision. 

The Court notes that the fee award will not run against the individual plaintiffs. 

 

 4. Whether the successful party prevailed with respect to all of the relief sought. The City 

prevailed with respect to all relief sought. 

 

 5. Whether the matter presented a novel legal question. The matter presented a novel 

legal question in an area of law that is not fully developed.  
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 6. Whether the award would discourage other parties with tenable claims or defenses 

from litigating them. An award could discourage parties with tenable claims from pursuing them. 

On the other hand, any party that undertakes pension litigation is aware that, if it loses, it will be 

subject to attorneys’ fees under Hall. 

 

 Thus, the Warner factors cut both ways on the application for fees. Having determined 

that a fee award is appropriate, the question is the amount. The Court finds that the hourly rates 

are consistent with the Phoenix community, and the Court finds that the City’s counsel provided 

sufficient explanation to satisfy China Doll standards. The Court will award the City some of its 

attorneys’ fees but, in its discretion, will reduce the fees in light of the mitigating factors 

discussed below. 

 

III. MITIGATING FACTORS 

 

 The Court agrees with plaintiffs that there are mitigating factors to consider. Plaintiffs 

were seeking to vindicate a constitutional right (although one that would result in the receipt of 

money by the plaintiffs). The issue was a close call and one on which reasonable men and 

women of good faith could differ. The City changed the method it used to calculate accrued 

pension benefits after many, many years. The City was unsuccessful in its efforts to stay the 

litigation. And the City is large with lots of resources. 

 

 These factors suggest that the Court should mitigate -- but not eliminate -- the City’s fee 

application. The plaintiffs took a risk for their own financial benefit. At least at this stage, they 

lost. Plaintiffs have a significant litigation budget. The City, too, has financial issues. Some fees 

are appropriate. 

 

IV. CONCLUSION 

 

 Taking into account the mixed Warner factors and the equities of the situation, the Court 

awards the City half of its attorneys’ fees, or $141,986.70. The Court finds this amount to be a 

fair and reasonable amount for attorneys’ fees in this case. 

 

 The City’s request for $1,008.50 in costs is reduced by $670.50 because the costs for 

obtaining court transcripts are not recoverable. The Court finds that the City should be awarded 

costs of $338. 

 

 IT IS ORDERED that the City is awarded $141,986.70 in reasonable attorneys’ fees, 

with said amount accruing interest at the rate of 5.25% from the date of this Order. 
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 IT IS FURTHER ORDERED that the City is awarded $338 in costs, with said amount 

accruing interest at the rate of 5.25% from the date of this Order.    
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rights which have vested, rights which are accrued, 

or which have been earned by virtue of public 

employment, and rights which are contingent, rights 

which are conditioned upon the happening of some 

future event, such as an on-the-job injury.   

It's clear the Doctrine of Yizelle applies only where 

the right to a benefit is vested." 

And here's the important language: 

"Just as unearned annual leave, holiday pay, vacation 

credits, and sick leave, do not vest until the 

condition of service is satisfied.  We conclude that 

the right to an accidental disability pension does 

not vest until the contingent event of injury 

occurs." 

So, Judge, the Abbott, Bennett, and Fund Manager, 

stand clearly for the proposition that benefits such as 

vacation pay, do not vest until they are earned.  Now, if you 

look at what AR2.18 does, it basically says, we're going to 

grandfather in everything that you have earned.  But 

prospectively, going into the future, we are going to change 

what you can do with vacation pay -- accrued vacation pay with 

respect to pensions. 

And for future time, where you have not accrued or 

vested your rights, the City says, we're no longer going to 

allow pension spiking.  So AR2.18 is fully consistent with Fund 
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Manager, Bennett, and Abbott.  If the Court were to hold there 

was some sort of right, which we would urge the Court not to 

do.  We don't think they're entitled to this right.  But even 

if you thought they were, nothing precludes the City from 

changing it prospectively, and that's exactly what happened in 

this case. 

So, Judge, I don't think I need my full 50 minutes 

because I don't think my case is that complicated.  And if you 

have any further questions, I'd be happy to answer them. 

THE COURT:  I'll tell you what, let's hear from the 

other side. 

MR. CAMPBELL:  Thank you. 

THE COURT:  I'm sure you'll have some things that 

you'll want to respond to.  Okay.  Let's hear from the 

Plaintiffs then. 

MS. KROLL:  Thank you, Your Honor.  So with respect 

to the first question you asked about whether or not there are 

factual disputes -- 

THE COURT:  Uh-huh. 

MS. KROLL:  The Plaintiffs agree that there are 

virtually no factual disputes that are -- that could be 

material.  In addition to the stipulated facts, Plaintiffs put 

in a number of facts that were addressed primarily to 

Defendant's argument that this was some sort of administrative 

default that was going on, and not a considered, deliberate, 
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inclusion of vacation pay paid at termination or separation in 

the formula for calculating retirement benefit. 

They seem to be sticking with that argument, but as 

you can see from all of the evidence, from the actuarial 

reports, from the CalPERS actuarial experience studies, from 

the communication to the employees, all of this evidence shows 

that it was a considerate, deliberate, practice.  It was 

communicated to the employees over decades. 

And to the extent that the Court finds that whether 

or not it was some sort of accidental default practice is 

relevant, we don't think the evidence supports that.  We don't 

think there are issues of material fact on that question.  But 

I supposed to the extent that they are still alleging it, and 

the Court finds that there's some issue of fact there, that's 

the only thing that we can think of that would be a material 

issue that would need to be tried.  But we don't think it is. 

THE COURT:  Okay.  So just, I think I understood what 

you said.  I have a tendency to repeat back just to make 

certain that I appreciate what has just been told to me; that 

as far as you're concerned, you don't see any triable issues of 

fact either.  However, it's your position that the, whether 

it's 20, 40, 50, or interpretation of using accrued vacation to 

increase pension was a considered deliberate practice, not sort 

of an accidental, default as Mr. Campbell, my words not his, 

but I think probably fairly characterizing his position.  If 
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that ended up being an issue that was important to me there is 

a disputed fact.  But from your position, you think the 

evidence is clear that it wasn't considered. 

MS. KROLL:  That is exactly right, Your Honor. 

THE COURT:  Okay.  I got it. 

MS. KROLL:  Thank you.  Yeah.  And that evidence goes 

to this issue of this politically-charged word of pension 

spiking.  This wasn't some unanticipated jump in pension 

benefits.  This was a planned for, funded, liability of the 

City, set forth in actuarial evaluations that were passed on to 

City council, that were communicated to employees that were 

anticipated.  There was specific actuarial factors that were 

used to calculate the cost of this.  This wasn't some 

unanticipated jump in pension benefits. 

And, you know, despite the politically-charged 

rhetoric, we don't think that there's any justification for 

changing the formula for calculating pension benefits.   

I want to start, first, with this question; also, 

since we're on this topic of the evidence, you asked Mr. 

Campbell if the statute's ambiguous what happens, essentially.  

And he didn't have an answer to that because, and he tried 

to -- both parties have asserted the statute is clear in their 

favor.  But if you determine that the statute's ambiguous, 

Plaintiffs have to prevail in this case.   

There are decades upon decades of and interpretation 
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adjourned.  Have a good day. 

THE BAILIFF:  All rise.  

(Proceedings concluded at 10:43 a.m.) 
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