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PRELIMINARY STATEMENT

This Court ordered that it will consider this case together with Piccioli
v. City of Phoenix, No. CV-19-0116-PR, the petition from 246 Ariz. 371 (App.
2019). Because this case and Piccioli involve substantially overlapping facts,
parties, and legal issues, this response will frequently refer to the Piccioli
opinion and the City’s response to the Piccioli petition for review (“Piccioli
PFR Response”).

INTRODUCTION

The plaintiffs asked the courts to recognize a permanent, prospective,
perpetual right for municipal employees to artificially inflate their pensions
by treating one-time cash payouts for accrued leave as part of their salary or
wages for pension purposes. Both the superior court and court of appeals
correctly rejected this attempt to “constitutionalize” pension spiking
because, under the plain terms of the City’s retirement plan, one-time cash
payouts for unused leave are not pensionable “compensation.”

The lower courts’ decisions are legally correct and fundamentally fair.
The City’s regulation on pension spiking affects only future leave accruals,

thus ensuring that the revisions do not impact any leave accrued by the
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Members in reliance on the City’s mistaken past practice. This Court should
deny review.

BACKGROUND

The superior court resolved this case on competing summary
judgment motions using the parties’ stipulated facts. CAPP123 (“The parties
agree that there are no determinative disputes of fact.”); see also Op. § 2 (“The
material facts are undisputed.”). Both sides agreed that the court could
decide their motions as a matter of law. CAPP138 (“The Plaintiffs agree that
there are virtually no factual disputes that are —that could be material.”).
The Petition nonetheless relies heavily on the Members’ additional and
controverting statement of facts in support of their unsuccessful summary
judgment motion. The Court should disregard these disputed facts, which
are neither relevant nor material to the underlying decisions.

L. COPERS.

City employees participate in the City of Phoenix Employees’
Retirement System (COPERS), the terms of which are established in the City

Charter.! Charter ch. XXIV, art. II. COPERS provides eligible retirees with a

1 References to COPERS or the Charter refer to the 2014 version
(excerpted at CAPP030-67).



Go to Previous View | | Go to Table of Contents - Brief

fixed pension benefit for life. Id. § 19. The benefit is based on a Member’s
service (time) and pre-retirement earnings (pay), multiplied by a benefit rate

set in the Plan:

Pension = Credited Service x Final Average Compensation x Benefit Rate

Id.
Not all money paid to City employees is “pensionable,” however. Op.
9 4. Rather, COPERS defines “final average compensation” and
“compensation” for pension purposes:
“Final average compensation” means the average of the highest
annual compensations paid a member for a period of 3
consecutive, but not necessarily continuous, years of his credited
service contained within his 10 years of credited service

immediately preceding the date of [sic] his City employment last
terminates. . ..

“Compensation” means a member’s salary or wages paid him
by the City for personal services rendered by him to the City. . . .

Id. §§ 2.14, 2.13 (emphases added).

For the time component of the formula, COPERS counts an employee’s
“years and months of service,” plus unused sick leave time at retirement. Id.
§§ 2.8, 14 4.

The Retirement Board administers the Plan. Charter ch. XXIV, art. II,

§ 4.1. Although the Board has some discretion, the Charter fixes COPERS's
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terms and benefits. Changing the Plan requires a majority vote of the
taxpayers. Id. ch. XXII, § 2.

II. The City’s vacation-leave policies.
A. AR218.

The City has offered vacation leave to its employees since at least 1979.
Op. § 6. In addition to the leave itself, the City offers three related benefits:
employees may (1) accrue and carry over vacation leave; (2) “sell back” up
to 80 hours of accrued leave each year; and (3) “cash out” up to 2.5 years’
worth of accrued vacation leave at retirement. Op. 9 6-7.

Administrative Regulation 2.18 contains the rules governing vacation-
leave benefits. Op. 9 6-7. The 2012 version of AR 2.18 provided the

following rules for employees in Units 2, 3, and 7:

Years of | Accrual per Max paid at

Max buyback/year
retirement

service month carryover

Max accrual ‘

Unit 2: 80 hours after accruing
120 hours, contingent on using

35 hours of accrued vacation
6-10 10 hours | 280 hours | 300 hours | during the year.

Unit 3: 80 hours after accruing
11-15 11 hours | 304 hours | 330hours | 120 hours, contingent on using
40 hours of accrued vacation
16-20 13 hours | 352 hours 390 hours during the year. )

Unit 7: 40 hours, contingent
on using 40 hours of accrued
vacation during the year.

0-5 8 hours 232 hours 240 hours

21+ 15 hours | 400 hours 450 hours

CAPP111-12 (Stipulated Facts) at 9 38.
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Although AR 2.18 spells out the specific rules for using, selling back,
and cashing out vacation leave, until the revisions at issue, the AR said
nothing about the pensionability of any vacation-related payments.
CAPP112 at g 39; CAPP124. The Members’ labor contracts likewise said
nothing. CAPP119 at § 50 (Unit 2 MOU); CAPP115-16 at § 45 (Unit 3 MOU);
CAPP120 at 9 58-59 (Unit 7 MOA). In practice, however, City staff lumped
vacation-related payments (from using, selling back, or cashing out vacation
leave) in with employees’ regular pay when reporting to COPERS. See Op. §
8, CAPP124.

Adding one-time retirement cash-outs on top of regular salary and
wages leads to an artificial boost in the employee’s retirement-year
compensation, which then skews (i.e., “spikes”) the employee’s final average
compensation and resulting benefit amount. See Op. 9 8-9. And because
COPERS pays retirement benefits for life, even relatively small “spikes”
wind up dramatically increasing the City’s pension costs. See id. 9 9; see also
City’s Answering Br. at 18-22.

B. Revised AR 2.18.

The last economic downturn caused serious funding problems for

public pensions, including COPERS. CAPP124. In 2012-2013, the Mayor and

10
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City Council approved plans to exclude retirement cash-outs for unused sick
leave and vacation leave from final average compensation. Op. ¢ 11. The
City Manager revised AR 2.18 to implement the new vacation-leave policy,
effective July 1, 2014. Op. § 12.

The revised AR 2.18 clarifies that retirement cash-outs for accrued
vacation leave at retirement are not pensionable compensation for COPERS
purposes. CAPP124; Op. q 10. At the same time, however, it treats retirement
cash-outs of all previously accrued vacation leave as pensionable
compensation. Op. § 12. In other words, the revised AR 2.18 takes a
“snapshot” of an employee’s accrued vacation-leave as of June 30, 2014, and
grandfathers it under the old policy. Id. The snapshot thus ensures that
employees who accrued vacation leave in reliance on the City’s mistaken
past practice do not lose any benefit because of the City’s error. CAPP124
(“Employees and retirees who relied on prior contracts or the City’s past
practice will continue to receive the full benefit of any vacation-leave they

accrued before July 1, 2014.”).

11
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The snapshot works like this:

Status on | Hours accrued | Hours accrued
6/30/14 as of 6/30/14 after 6/30/14

Retiree All included in | N/A, because | Employee cashed out 200

FAC already retired | hours of accrued vacation-
leave at retirement on 6/30/14.
Entire amount included in final
average compensation (FAC).

Illustration

Current | All included in | Can receive Employee has 200 hours of
Employee | FAC lump-sum accrued vacation as of
cash-out, but 6/30/14, accrues an additional
not included in | 100 hours before retirement.
FAC Can cash out entire 300 hours,
but only 200 hours” worth (the
“snapshot” amount) included

in FAC.
Future N/A, because | Can receive Employee accrues 200 hours of
Employee | not yet hired lump-sum vacation-leave as of retirement

cash-out, but date. Can cash out all 200
not included in | hours, but lump-sum cash-out
FAC not included in FAC.

Importantly, the only change revised AR 2.18 makes is clarifying that
accrued vacation cash-outs will not be treated as pensionable compensation
prospectively. See Op. § 12. Employees can still accrue, carry over, sell back,
and cash out vacation-leave under the revised AR. Further, amounts paid
for vacation-leave an employee uses or sells back during the year still qualify

as pensionable compensation. See id. And, under the snapshot, cash-outs

12
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paid for vacation-leave accrued under the City’s old practice still count
towards pensions, as well. Id.

ITII. Procedural history.
The Members sued the City, COPERS, and the COPERS Board,

alleging that revised AR 2.18 violates the Charter and the Arizona and U.S.
Constitutions by diminishing their retirement benefits. The Members
include several current City employees in Units 2, 3, and 7 and their labor
unions.

After stipulating to the relevant facts, the parties filed summary
judgment motions focused on interpreting the Charter’s text. Op. § 14;
CAPP123. The superior court ruled in the City’s favor, finding “that vacation
payouts at retirement are not annual salary and wages as those terms are
defined in the City Charter,” CAPP125, and awarding $141,986.70 in
attorneys’ fees, CAPP132.

The court of appeals affirmed both rulings. Op. {9 36, 38.

ISSUES

1.  Whether members of COPERS have public-pension rights under
the common law or Arizona or federal constitutions that extend beyond the

plan terms contained in the Charter?

13
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2. Whether a one-time cash-out at retirement for accrued vacation
leave qualifies as pensionable compensation under the Charter.

3. Whether the superior court had discretion to award 50% of the
City’s requested attorneys’ fees.

REASONS TO DENY REVIEW
I.  The Panel properly applied Arizona law on public pension benefits.

A. The Pension and Contracts Clauses secure the Members’ right
to receive benefits in accordance with COPERS.

In Arizona, a public employee’s right to retirement benefits is
contractual. Yeazell v. Copins, 98 Ariz. 109, 112-15 (1965); Ariz. Const. art.
XXIX, § 1(C)-(D) (“Membership in a public retirement system is a contractual
relationship that is subject to article II, § 25,” and “[p]ublic retirement system
benefits shall not be diminished or impaired.” (emphases added)).

Contract principles and the Pension Clause “only protect whatever
pension rights [a plaintiff] has under applicable law” —i.e., under the
retirement system. Cross v. Elected Officials” Ret. Plan, 234 Ariz. 595, 599, q 9
(App. 2014); see also Matthews v. Chicago Transit Auth., 51 N.E.3d 753, 772,
9 65 (Ill. 2016) (“the agreement that controls [public servants’] membership

in a retirement system consists of the relevant provisions in the Pension

14
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Code that define the rights and obligations that arise from that
Membership.”).

Here, Phoenix voters fixed the terms and benefits of the COPERS
retirement system in the Charter. Op. 49 2-5. As discussed in Section II
below, nothing in the Charter’s text requires the City to count a one-time
retirement cash-out for accrued vacation leave in an employee’s final
average compensation. Op. 9 31-32. For that reason, cases involving
changes to a benefit term in the text of the retirement plan (e.g., Yeazell, 98
Ariz. 109; Fields v. Elected Officials’ Ret. Plan, 241 Ariz. 33 (2016)) do not apply.
Cf. Pet. at 14-15. Here, “the Plan d[oes] not authorize the City to count one-
time cash payouts for accrued vacation-leave at retirement as pensionable
compensation,” and thus revised AR 2.18 does not unconstitutionally
diminish or impair the Members’ contractual right to receive pension
benefits in accordance with COPERS’s terms. Op. § 32.

B.  Only the voters can amend the Charter.

The Panel also correctly recognized that the City’s past practice cannot
change the terms of the Charter adopted by Phoenix voters. See Op. 9 23-
28. The Charter serves as the City’s constitution, see Paddock v. Brisbois, 35

Ariz. 214, 221 (1929), and any amendments require a majority vote of

15
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Phoenix electors. Charter ch. XXII, § 2; see also Pet. at 7 (acknowledging that
“[o]nly voters can amend COPERS, a part of the City Charter.”). Phoenix
voters never authorized or approved the practice of allowing employees to
spike their pensions with vacation cash-outs at retirement. Op. 99 9, 22, 24.
Consequently, the City’s past practice cannot “bend the will of voters and
amend the Charter.” Op. § 24.

Contrary to the Members’ claims (at 11-15), the Opinion does not leave
the Members without a remedy if the City promises an extra-contractual
benefit and then fails to deliver. Although administrative practice cannot
give rise to a constitutional claim to retirement benefits, it may create an
equitable one. See Cross, 234 Ariz. at 606-07, 9 39-45 (holding retiree had no
constitutional claim as result of reduced benefit, but remanding for
consideration of equitable estoppel argument). But the Members did not
bring an equitable estoppel claim, presumably because the snapshot
approach already protects and grandfathers in any vacation-leave benefits

accrued in reliance on the City’s past practice.

16
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C. The Panel correctly refused to recognize administrative
practice as a new source of constitutionally protected benefits.

Although the Members recognize that the Charter is the retirement
contract, they urged the court of appeals to recognize administrative
practices as a new source of contractual rights to pension benefits. See Op.
29. The Panel correctly rejected this argument. Op. 49 30-32. No Arizona
court has held that Yeazell or the Pension Clause give public employees an
additional, extra-contractual right to benefits not authorized by the
retirement plan itself. Op. § 31 (“These authorities do not confer new or
independent pension rights on Plan members, but instead protect the actual
pension rights conferred on members under the Plan’s express terms.”).

The only contrary authority the Members offer is the non-binding, out-
of-state outlier Bowles v. Wash. Dep’t of Ret. Sys., 847 P.2d 440 (Wash. 1993).
None of the other cases the Members cite (at 12-13) address whether a past
practice creates a prospective, extra-contractual right to a benefit not
otherwise allowed under the plan’s terms. See, e.g., Wash. Ass'n of Cty.
Officials v. Wash. Pub. Emp. Ret. Sys. Bd., 575 P.2d 230 (Wash. 1978)
(administrators could not retroactively exclude accrued-leave cash-outs from

pension calculation where that practice did not conflict with the plan terms);

17


https://www.westlaw.com/Document/Ib4c12aeef59911d98ac8f235252e36df/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/I792be202f7c411d99439b076ef9ec4de/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0

Go to Previous View | | Go to Table of Contents - Brief

Kranker v. Levitt, 327 N.Y.S5.2d 259 (N.Y Sup. Ct. 1971) (rejecting statutory
amendment purporting to retroactively exclude accrued leave cash-outs from
pension calculation), aff'd, 281 N.E.2d 840 (N.Y. 1972); Halpin v. Neb. State
Patrolmen’s Ret. Sys., 211 Neb. 892 (1982) (same); In re Pension Reform Litig.,
32 N.E.3d 1 (Ill. 2015) (rejecting legislation that purported to retroactively
change pension annuities); Flisock v. State, 818 P.2d 640 (Alaska 1991) (lump-
sum leave payouts pensionable under statute defining pensionable pay as
“any remuneration”).

Moreover, allowing past practice to create new rights to retirement
benefits would prove unworkable in a state like Arizona, where pension
benefits receive specific constitutional protection. If the Court adopted such
a rule, any presentation, handbook, default practice, or even administrative
oversight could give employees a permanent, prospective, and
constitutionally protected right to a mistakenly provided benefit. See Pet. at 9-
10, 11-15 (citing budget/actuarial reports, orientation materials, etc. as
evidence of a vested right). The Panel correctly concluded that “[a]t issue is
voter intent and City administrators cannot reshape the intent of the voters

with errant practices.” Op. 9 28.

18
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II. The Panel correctly interpreted the Charter.

A. Accrued-leave payouts are not pensionable “compensation”
under the Charter’s text.

The Panel correctly followed Piccioli, 246 Ariz. 371, and Cross, 234 Ariz.
595, to conclude that the Charter does not require the City to treat accrued
vacation-leave cash-outs as pensionable “salary or wages.” Op. {9 18-20.
Both before and after the voters adopted the Charter’s definition of
“compensation” in 1953, dictionaries defined “salary” and “wages” as fixed,
regular payments made periodically, and this meaning is consistent with the
Plan’s overall text and structure. See Piccioli PFR Response at 12-13 & n.3;
City’s Answering Br. at 31-36; CAPP068-87.

B. The Members’ interpretation clashes with COPERS’s terms
and Arizona law.

Relying on various other dictionary definitions, the Members argue (at
16-17) that the Panel misinterpreted the plain meaning of “compensation,”
i.e.,, “salary or wages.” As the court of appeals explained in Piccioli (followed
by the Panel here), the Members’ definitions are overbroad and inconsistent
with the Charter’s text. Piccioli, 246 Ariz. at 375-77, 4 16-21; see also City’s

Answering Br. at 36-43.

19
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Nor did the Panel err in refusing to defer to the City’s past practice. See
Pet. at 19. When the statutory text is plain, even a longstanding
administrative practice cannot alter its meaning. Op. 9 24-25.

Finally, none of the various out-of-state cases the Members cite (at 16-
17) show that “salary or wages,” as used in the Charter, includes one-time
cash-outs for accrued vacation leave. See, e.g., Brampton Woolen Co. v. Local
Union 112, 61 A.2d 796, 797 (N.H. 1948) (interpreting an arbitration clause in
a labor agreement, the court found that “under the agreement before us . . .
vacation pay is included in the term wages and therefore arbitrable.”); see
also City’s Answering Br. at 53-57. Indeed, the Members cite cases contrary
to their position. For example, in Gilliam v. Nevada Power Co., 488 F.3d 1189,
1196 (9th Cir. 2007) (an ERISA case), the court ruled that a lump-sum
severance payout was not part of an employee’s “wages or salary” under the
company retirement plan, notwithstanding its broad interpretation of that
phrase to mean “remuneration for services.”

C. The Opinion relies on undisputed facts.

The Panel properly relied on the undisputed facts. The Members’
arguments to the contrary distort the reasoning of the opinion and take the

Panel’s statements out of context. See Pet. at 18, 22.
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First, contrary to the Petition’s claim (at 18), the Panel’s point about the
1973 amendment does not depend on the timing of when the cash-outs
began. See Pet. at 18 (asserting that the Panel erroneously relied on a
“disputed fact” regarding the date vacation-leave cash-outs were first
offered). Whether employees could cash out accrued vacation leave in 1973
is irrelevant to the question of voter intent. Even assuming that accrued
vacation-leave cash-outs were available and being used to spike pensions at
that time, no evidence suggests that Phoenix voters knew about the practice.
And even if they did know, the voters still could have amended COPERS to
explicitly account for accrued vacation leave in the pension formula, the
same way they did for accrued sick leave. The Panel properly considered
this omission when interpreting the Charter’s text. Op. § 22.

Second, the Panel did not conclude “that the record ‘does not indicate
that officials have uniformly interpreted” COPERS.” Compare Pet. at 20, with
Op. 9 25. Rather, it observed more narrowly that “the record [does not]
indicate that officials have uniformly interpreted ‘final average
compensation” since adopted,” in the context of distinguishing Long v. Dick,
87 Ariz. 25 (1959). Op. § 25. And in Long, the uninterrupted, uniform

interpretation of a school funding by various superintendents of public
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instruction mattered only to the extent it helped to establish legislative
intent. 87 Ariz. at 28-29 (giving “controlling weight to the fact” that members
of the legislature were aware of the “uninterrupted administrative
interpretation since the adoption of the statute,” which showed “not merely
acquiescence on the part of the legislature, but as a practical effect, an
endorsement of administrative conduct.”). Here, there is no similar evidence
of a uniform, consistent, and widely known interpretation by the COPERS
Board that would support an inference that Phoenix voters had effectively
endorsed the City’s erroneous pension-spiking practices. Op. 9 9, 22, 24.
Tellingly, the Members argue (at 16) only that the Board and City officials
interpreted COPERS to allow pension spiking; they do not claim that the
voters—whose intent is controlling, Op. 99 23-25—endorsed this
interpretation.

Third, the Panel did not overlook that, “[u]nlike unused sick leave,
accrued vacation is payable annually and upon any termination, not just at
retirement.” Pet. at § 20. The Panel acknowledged that difference, Op. § 7
(describing retirement payouts for sick- and vacation-leave, and vacation
sellback program), but found it irrelevant because the parties’ dispute

concerns only the one-time retirement payouts and not the annual payments
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under the vacation-sellback program. Op. §9 10-11. Whether for sick- or
vacation-leave, employees can cash out multiple years” worth of accrued
leave only once in their career, at termination or retirement. Thus, both
payouts are “irregular in time and amount.” Op. § 20.

ITII. The superior court acted well within its discretion to award fees.

Finally, the superior court thoroughly explained its reasoning for
awarding the City half its attorneys’ fees. CAPP130-33. The court of appeals
found no abuse of discretion. Although the Members claim error generally,
they have not identified any issues warranting this Court’s review. See
ARCAP 23(d)(3).

ATTORNEYS’ FEES
The City requests fees and costs under ARCAP 21, A.R.S. §§12-331, 12-

341.01, and 12-342.

CONCLUSION

The Court of Appeals applied settled Arizona law to reach the correct
result under the text of the Phoenix City Charter. Several Arizona decisions
already address these issues, and the Members do not contend that any of
those decisions are in conflict or should be overruled. The Court should deny

review.
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RESPECTFULLY SUBMITTED this 30th day of October, 2019.

OSBORN MALEDON, P.A.

By_/s/ Eric M. Fraser
Colin F. Campbell
Eric M. Fraser
2929 North Central Avenue, Suite 2100
Phoenix, Arizona 85012-2793

Attorneys for Defendants/ Appellees
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CHARTER OF THE CITY OF PHOENIX*
(version in effect as of July 1, 2014)
*EXxcerpts

PREAMBLE

We, the people of the City of Phoenix, a City incorporated under the name and
style of “The Common Council of the City of Phoenix,” now having a population
of more than three thousand five hundred (3500), acting in this behalf under the
Constitution and laws of the State of Arizona, have framed, adopted and ordained,
and do hereby frame, adopt and ordain, the following as the Charter of said City,
which shall supersede, as provided in the Constitution of the State, the Charter of
the said “The Common Council of the City of Phoenix,” and all laws amendatory
thereof and supplementary thereto.
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CHAPTER XXII. AMENDMENTS
1. Authority.

This charter, or any part or subdivision thereof, may be amended in the manner
provided in the state constitution and this Charter:

1. By initiative petition of the people as herein provided;

2. By referral by affirmative vote of a majority of the Members of the
City Council as herein provided;

3. By referral by affirmative vote of all Members of the City Council as
provided in Section 3 hereof.

(Election of 11-9-1971)
2. Limitations.

No amendment shall be effective until approved by a majority vote of the qualified
electors voting thereon at a regular or special election.

(Election of 11-9-1971)
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CHAPTER XXIV. PHOENIX CITY EMPLOYEES’ RETIREMENT LAW
OF 1953

ARTICLE I. REPEAL OF PHOENIX CITY EMPLOYEES’ RETIREMENT
SYSTEM LAW OF 1945

1. System repealed; conditions.

Chapter XXIV of the Charter of the City of Phoenix, being the Phoenix City
Employees’ Retirement System Law of 1945, is repealed as of December 29, 1953,
subject to the following conditions.

2. Effective date.
This Article I shall be in force and effect December 29, 1953.

ARTICLE II. CITY OF PHOENIX EMPLOYEES’ RETIREMENT PLAN
1. Short title.

1.1. This Article Il may be cited as the City of Phoenix Employees’ Retirement
Law of 1953.

2. Definitions.

2.1. The following words and phrases as used in this Article, unless a different
meaning is clearly required by the context, shall have the following
meanings:

2.2.  “City” means the City of Phoenix, Arizona.

2.3. “Retirement Plan” or “plan” means the City of Phoenix Employees’
Retirement Plan continued in this Article.

2.4  “Retirement Board” or “board” means the Retirement Board provided in this
Article.

2.5. “Employee” means any person, in the employ of the City on a full time
basis, who is under the classified civil service, except as hereinafter
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excluded, and shall include appointive officials whose employment with the
City is on a full time basis. For the purposes of this Article, “full time basis”
means employment on a work schedule which consists of the number of full
time hours per week designated for the class of employment for the
employee’s classification, and which work schedule is intended to be
continuous over a period of 12 months at the aforementioned full time hours
per week. The term “employee” shall not include (1) policemen and firemen
who are covered by another retirement system or pension plan to which the
City makes contributions; nor (2) any person who furnishes personal
services to the City on a contractual or fee basis. The definition of
“employee” shall not exclude from membership in the Retirement Plan any
person in the employ of the City who was a member of the former system.

2.6. “Member” means any person who is included in the membership of the
Retirement Plan.

2.7.  “Service” means personal service rendered to the City by an employee of the
City and shall include service rendered in any function or enterprise the City
may engage in as a municipal corporation or may have heretofore acquired
through purchase or eminent domain, provided, however, that in the event a
function or enterprise is hereafter acquired by the City through purchase or
eminent domain the rights acquired by the employees thereof under this
Retirement Plan shall be set forth and determined in a written agreement
between the City, the Retirement Board, and a duly elected or appointed
committee, recognized by the Board. authorized to represent said employees.

2.8. “Credited Service” means the number of years and months of service
credited a member by the Retirement Board pursuant to the provisions of
this Article.

2.9. “Retirant” means a member who retires with a pension payable by the
Retirement Plan.

2.10. “Beneficiary” means any person, except a retirant, who is in receipt of, or
who is designated to receive, a pension or other benefit payable by the
Retirement Plan.

2.11. “Regular interest” means such rate or rates of interest per annum,
compounded annually, as the Retirement Board shall from time to time
adopt.
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2.12. “Accumulated contributions” means the sum of all amounts deducted from
the compensation of a member and credited to his individual account in the
employees’ savings fund, together with regular interest therein. It shall
include such other amounts as the member may deposit or have transferred
to his employees’ savings fund account, including regular interest thereon,
as provided in this Article.

2.13. “Compensation” means a member’s salary or wages paid him by the City for
personal services rendered by him to the City. In case a member’s
compensation is not all paid in money the City Council shall, upon
recommendation of the City Manager, fix the value of the portion of his
compensation which is not paid in money.

2.14. “Final average compensation” means the average of the highest annual
compensations paid a member for a period of 3 consecutive, but not
necessarily continuous, years of his credited service contained within his 10
years of credited service immediately preceding the date of his City
employment last terminates. If he has less than 3 years of credited service,
his final average compensation shall be the average of his compensations for
his total period of service. For the purposes of determining benefits based on
final average compensation, any compensation in excess of the limitations
established by Section 401 (a) (17) of the Internal Revenue Code (including
applicable adjustments), shall be disregarded. The limitation on
compensation for eligible employees shall not be less than the amount which
was allowed to be taken into account under the plan as in effect on July 1,
1993. For this purpose an eligible employee is an individual who was a
member of the retirement plan before the first plan year beginning after
December 31, 1995.

2.15. “Final compensation” means a member’s annual rate of compensation at the
time his City employment last terminates.

2.16. “Retirement” means a member’s withdrawal from City employment with a
pension payable by the Retirement Plan.

2.17. “Pension” means an annual amount payable by the Retirement Plan, in equal
monthly installments, throughout the future life of a person, or for a
temporary period, as provided in this Article.

2.18. “Pension reserve” means the present value of all payments to be made on
account of any pension, and shall be computed upon the basis of such tables
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of experience, and regular interest, as the Retirement Board shall from time
to time adopt.

2.19. “Former system” means the Phoenix City Employees’ Retirement System,
created and established under Chapter XXIV of the Charter of the City of
Phoenix, and repealed December 29, 1953.

2.20. “Workmen’s compensation period” means the period a person is in receipt
of monthly payments of workmen’s compensation on account of a member’s
disability or death arising out of and in the course of his City employment. If
he is paid a single sum in lieu of future workmen’s compensation his
“workmen’s compensation period” shall be the sum of (1) the period, if any,
he was paid monthly payments of workmen’s compensation, plus (2) the
period arrived at by dividing the said single sum by such monthly payment
award.

2.21. “Nominee” means a partnership selected and authorized by a resolution of
the Retirement Board to perform certain duties in connection with the
buying, selling, holding and registration of securities on behalf of the board.

2.22. “Tier 1 Member” means: (A) any member hired into a position of
employment with the City before July 1, 2013; and (B) any member hired
into a position of employment with the City on or after July 1, 2013 who
prior to July 1, 2011 participated in the Arizona State Retirement System
established pursuant to Title 38, Chapter 5, Articles 1, 2 and 2.1 of the
Arizona Revised Statutes (“ASRS”), and is either an active member or an
inactive member of the ASRS as defined by Title 38, Chapter 5, Article 2,
Section 38-711 of the Arizona Revised Statutes at the time of hire by the
City. Additionally, if a member is hired into a position of employment with
the City on or after July 1, 2013, but was previously employed with the City
prior to July 1, 2013, and the member is not eligible to be a Tier 1 Member
under the terms of the preceding sentence, the member shall be a Tier 1
Member only if the member did not withdraw his or her accumulated
contributions from the retirement plan as provided for in Section 26 prior to
his or her most recent date of hire with the City.

2.23. “Tier 2 Member” means any member hired into a position of employment
with the City on or after July 1, 2013 who is not a Tier 1 Member.

(Election of 11-13-1973; election of 10-3-1995; election of 3-12-2013, eff. 6-17-
2013)
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3. Retirement plan continued.

3.1. The City of Phoenix Employees’ Retirement Plan, heretofore created and
established effective December 31, 1953, is hereby continued to provide for
the retirement of employees of the City who become superannuated on
account of age or total and permanent disability; to provide pensions to
members and their eligible dependents; to provide that contributions be
made to the Plan by the members and the City; and to provide for the
administration of the Plan.

4. Retirement Board.

4.1. The authority and responsibility for the administration, management and
operation of the Retirement Plan and for construing and carrying into effect
the provisions of this Article, except as otherwise provided in this Article,
are vested in a Retirement Board.

4.2. The Retirement Board shall consist of (9) Board Members as follows:

(@) Three employee board members, who all members of the Retirement
Plan, each of whom shall have at least 10 years of credited service, to be
elected by the members of the Plan for 3 year terms expiring after
December 31, 1945. The elections shall be held under such rules and
regulations as the Retirement Board shall from time to time adopt.

(b) Four ex-officio Board members consisting of the City Manager, City
Treasurer, the Finance Director and Urban Manager or Department head to
be selected by the City Manager. The City Manager shall have the right to
delegate his responsibilities and powers as ex-officio Board Member to an
employee who is a member of the Plan.

(c) A citizen Board Member, who is a resident of but not employed by the
City, or receiving benefits from the Retirement Plan, who shall have at least
five years experience in a responsible position with a private or public
pension plan, to be elected by the other Board Members to a three-year term
that is concurrent with the term of the elected employee members of the
Retirement Board.

(d) One member who shall be a retired member to be elected by the
employee Board members for a three-year term that is concurrent with the
term of the elected employee members of the Retirement Board.
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4.3. Upon the expiration of any term of employee Board member or citizen
Board member a successor shall be elected for a term of three years. The
office of Board member shall be deemed to be vacated by a Board member
If prior to the expiration of his term he resigns from the Board, or dies, or
leaves the employ of the City. In the event a vacancy occurs in the office of
employee Board member, the vacancy shall be filled within 90 days after the
date of the vacancy, for the unexpired portion of the term, by a member
selected by the two remaining employee Board members and the citizen
Board member. If a vacancy occurs in the office of a citizen Board member
the vacancy shall be filled within 90 days after the date of the vacancy, for
the unexpired portion of the term, in the same manner as the office was
previously filled. If a vacancy occurs in the office of retired Board member
the vacancy shall be filled within 90 days after date of vacancy, for the
unexpired portion of the term, in the same manner as the office was
previously filled.

4.4. Each Board member shall serve without remuneration or compensation
whatsoever.

4.5.  Within 10 days after his election or appointment a Board member shall take
the oath prescribed for City officials and shall subscribe to and file same
with the City Clerk.

(Election of 11-1-1983)
5. Retirement plan officers.

5.1. The Retirement Board shall elect from its own number a chairman and a
vice-chairman.

5.2. The Retirement Board shall appoint an executive secretary who shall not be
a Board member. His appointment shall be made in accordance with civil
service rules and he shall have a civil service status of a full time classified
employee. He shall perform such duties as are required of him in this Article
and such other duties as the Board may from time to time prescribe.

5.3.  The City Attorney shall be the legal advisor to the Retirement Board.

5.4. The City Treasurer shall be Treasurer of the Retirement Plan. The Treasurer
shall be custodian of the assets of the Retirement Plan except as to such
assets as the Retirement Board may from time to time place in the custody of
an investment fiduciary.

CAPP037



Go to Previous View | | Go to Table of Contents - Appendix

5.5. Disability Assessment Committee. The Disability Assessment Committee
shall consist of five members as follows:

(@ Two ex-officio members consisting of the personnel Safety
Administrator and the Executive secretary to the Retirement Board.

(b) Two employee members, who are members of the Retirement Plan, each
of whom shall have at least 5 years of credited service, to be nominated by
the Disability Assessment Committee and approved by the Retirement
Board.

(c) A citizen member who is a resident of Maricopa County and not
employed by the City or receiving benefits from the Retirement Plan, who
shall have at least 5 years experience in a responsible position in the health
care field, to be nominated by the Disability Assessment Committee and
approved by the Retirement Board.

The implementation of this Section 5.5, the length of the employee and citizen
member terms, the effective date of said terms, and the establishment of policy and
procedure of the Disability Assessment Committee shall be vested in the
Retirement Board.

5.6. The Retirement Board shall appoint an actuary who shall be its technical
advisor on matters regarding the operation of the Retirement Plan. He shall
perform such other duties as are required of him in this Article.

5.7. The Retirement Board may employ investment counsel and such other
services as it shall from time to time deem necessary in the proper operation
of the Retirement Plan.

(Election of 10-6-1987)
6. Surety bonds.

6.1. The Retirement Board may require that a surety bond for the faithful
performance of duty be furnished by any Board member and any officer of
the Retirement Plan. The surety bonds shall be in such amounts as the Board
shall from time to time determine and shall be subject to the approval of the
City Manager and the City Attorney.
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7. Records.

7.1. The executive secretary shall keep such data as shall be necessary for an
actuarial valuation of the assets and liabilities of the Retirement Plan; and
for determining benefits to which retirants, and beneficiaries are entitled.

8. Board meetings.

8.1. The Retirement Board shall hold meetings regularly, at least quarterly, and
shall designate the time and place thereof. It shall adopt its own rules of
procedure and shall keep a record of its proceedings, which shall be open to
public inspection. All meetings of the Board shall be public.

8.2. Five Board members, of which at least two are not ex-officio members, shall
constitute a quorum at any meeting of the Retirement Board. Each attending
Board member shall be entitled to one vote on each question before the
Board and at least three concurring votes shall be necessary for a decision by
the Board at any of its meetings.

(Election of 11-1-1983)
9. Annual report.

9.1. The Retirement Board shall publish annually a report, certified to by a
certified public accountant, showing the fiscal transactions of the Retirement
Plan for the preceding fiscal year, and balance sheet of the Plan as of the
preceding June 30.

10. Adoption of experience tables and regular interest.

10.1. The Retirement Board shall from time to time adopt such mortality and other
tables of experience, and a rate or rates of regular interest, as are required in
the operation of the Retirement Plan and for an actuarial valuation of its
assets and liabilities.

11. Annual valuations.

11.1. The actuary shall annually make an actuarial valuation of the assets and
liabilities of the Retirement Plan.
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12. Membership.

12.1. Any person who becomes an employee as defined in this Article, shall
become a member of the Retirement Plan beginning with the date of his first
employment by the City.

12.2. All persons who are employees, as defined in this Article, shall become
members of the Retirement Plan.

12.3. In any case of doubt as to who is a member of the Retirement Plan the
Retirement Board shall decide the question.

13. Membership terminates.

13.1. Should any member leave City employment, for any reason except his
retirement or death, he shall thereupon cease to be a member and his
credited service in force at that time shall be forfeited by him except as
otherwise provided in Section 15 or Section 20 of this Article. In the event
he again becomes an employee of the City he shall again become a member.
His credited service or a portion thereof last forfeited by him shall be
restored to his credit; provided he returns to the employees’ savings fund the
amount, he withdrew therefrom or a portion thereof equal to the service
sought to be credited together with regular interest from the date of
withdrawal to the date of repayment. Payment of a portion of withdrawn
contributions plus interest will restore that portion of credited service to the
employee’s account pursuant to policies established by the retirement board.
Credited service shall not be restored to a member until he has returned to
the employees’ savings fund the full amount, including interest, herein
before required of him in this section. In the event a member becomes a
retirant or dies he shall thereupon cease to be a member.

(Election of 11-13-1973; election of 9-7-1999; election of 9-9-2003, eff. 10-1-
2003)

14. Credited service.

14.1. The Retirement Board shall fix and determine by appropriate rules and
regulations, consistent with the provisions of this Article, the amount of
service to be credited any member; provided, that in no case shall less than
10 days of service rendered by a member in any calendar month be credited
him as a month of service, nor shall less than 6 months of service rendered
in any calendar year be credited as a year of service, nor shall more than one
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year of service be credited any member for all service rendered him in any
calendar year. Additionally, for all Tier 2 Members, in no case shall a month
of service be credited to such a member unless the member has rendered at
least 20 days of service in the calendar month at issue.

14.2. Service rendered prior to December 29, 1953 shall be credited a member
only if he deposits in the employees’ savings fund of this Retirement Plan,
by transfer or otherwise, less his share of accrued social security taxes:

(a) The amount of accumulated contributions standing to his credit in the
annuity savings fund of the former system at December 29, 1953; said
deposit to be made on or prior to July 1, 1954; and

(b) All amounts of accumulated contributions withdrawn by him from the
annuity savings fund of the former system and not returned thereto; said
deposit to be made on or prior to July 1, 1955; and

(c) The aggregate amount of contributions the said member would have
made to the annuity savings fund of the former system for the period he was
an employee after January 1, 1947 and prior to December 29, 1953 if he was
not a member of the former system; said deposit to be made in a manner
determined by the Retirement Board.

14.3. Service rendered prior to December 29, 1953 by a member who did not
make a deposit as provided in Section 14.2 shall be credited a member as
non-contributory service for the exclusive purpose of meeting the service
requirement specified in Section 17.2 provided (1) the member remains in
continuous employment by the City from December 29, 1953 to the date of
his retirement, and (2) the member has attained age 55 years.

14.4. A member shall be granted unused sick leave credited service for the period
of unused sick leave standing to the member’s credit at time of retirement,
death or termination of City employment. Unused sick leave credited service
may be used only as credited service under the provisions of Section 17,
Section 18, Section 20, Section 21 and Section 25 and further as provided in
Section 19.1(a).

14.5. In the event a policeman or fireman employed by the City becomes a
member of the Retirement Plan the service rendered by him in the employ of
the police or fire department of the City may be credited him, pursuant to the
provisions of this Article, under such conditions as the Retirement Board
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may from time to time determine; which shall include, but not be limited to,
the following:

(@) He transfers to the employees’ savings fund the aggregate amount of
contributions made by him to the retirement system or pension plan covering
the City’s policemen and/or firemen, together with interest additions, if any;
and

(b) In no case shall service credit be given by the Retirement Board for any
period for which he is entitled or becomes entitled to a benefit payable by
such retirement system or pension plan for the City’s policemen and/or
firemen.

14.6. In any case of doubt as to the amount of service to be credited a member of
the Retirement Board shall have final power to determine the amount.

(Election of 11-13-1973; election of 10-6-1987; election of 3-12-2013, eff. 6-17-
2013)

15.  Military service credit.

15.1. An employee who while employed by the City entered any armed service of
the United States, or a member who entered or enters any armed service of
the United States, and who has been or shall be on active duty during time of
war or period of compulsory military service shall have such armed service
credited him as City service in the same manner as if he had served the City
uninterruptedly; provided, that (1) he shall have been or shall be re-
employed by the City as an employee within one year from and after
termination of such armed service actually required of him, (2) he returned
to the employees’ savings fund the amount, if any, he withdrew therefrom at
the time he entered or while in such armed service, together with regular
interest from the date of withdrawal to the date of repayment, and (3) in no
case shall more than 5 years of City service be credited any member for all
such armed service rendered by him. In any case of doubt as to the period of
service to be so credited any member the Retirement Board shall have final
power to determine such period. During the period of such armed service
and until his re-employment by the City his contributions to the Retirement
Plan shall be suspended and his balance in the employees’ savings fund shall
be accumulated at regular interest.
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16.  Crediting service.

16.1. The Retirement Board shall credit each member with the service to which he
Is entitled pursuant to the provisions of this Article.

17.  Voluntary retirement.

17.1. Any member who has attained or attains age 60 years and has 10 or more
years of credited service or attains age 62 years and has 5 or more years of
credited service may retire upon his written application on filed with the
Retirement Board setting forth at what time, not less than 30 days nor more
than 90 days subsequent to the execution and filing thereof, he desires to be
retired. Upon his retirement he shall receive a pension provided in Section
19.1.

17.2. Any member of the former system who has acquired or acquires 25 or more
years of credited service pursuant to the provisions of this Article, may retire
prior to his attainment of age 60 years upon his written application filed with
the Retirement Board setting forth at what time, not less than 30 days nor
more than 90 days subsequent to the execution and filing thereof, he desires
to be retired. If the member of the former system has attained age 55 years
he may use both credited service and non-contributory service for the
exclusive purpose of satisfying the 25 years required of the preceding
service. Upon his retirement he shall receive a pension provided in Section
19.1.

17.3. Any Tier 1 Member whose age and years of service, when added, equals 80
or more may retire upon the member’s written application filed with the
Retirement Board setting forth the date the member desires to be retired.
Any Tier 2 Member whose age and years of service, when added, equals 87
or more may retire upon the member’s written application filed with the
Retirement Board setting forth the date the member desires to be retired.
Upon retirement, the member shall be paid the pension provided in Section
19.1.

(Election of 11-13-1975; election of 11-1-1983; election of 10-6-1987; election of
10-3-1995; election of 3-12-2013, eff. 6-17-2013)

18. Reserved.

Editor’s note—An election held September 9, 2003, repealed this Charter Section
18 in its entirety. Formerly, said section pertained to normal retirement and derived
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from an election of November 13, 1973. It should be noted that the repeal of this
section shall take effect October 1, 2003.

19. Pension.

19.1. The amount of a member’s straight life pension, payable upon retirement as
provided in this Article, shall be calculated as follows:

(@) A Tier 1 Member’s straight life pension, payable upon retirement as
provided in this article, shall be the greater of the sum of subsections (i), (ii),
and (iii) below, or the amount set forth in subsection (iv)(1) or (iv)(2) below.

(i) 2.0 percent of the member’s final average compensation multiplied
by the sum of the member’s credited service, subject to a maximum of
32.5 years, plus the member’s unused sick leave credited service; and

(i) 1.0 percent of the member’s final average compensation
multiplied by the portion, if any, of the member’s credited service
which is in excess of 32.5 years, subject to a maximum of 3 years; and

(ili) 0.5 percent of the member’s final average compensation
multiplied by the portion, if any, of the member’s credited service
which is in excess of 35.5 years;

(iv) (1) or $500.00 per month if member has 15 or more years of
credited service, or

(2) $250.00 per month if member has less than 15 years of
credited service.

(v) Unused sick leave shall not be included as credited service for
computation of vyears of service under foregoing subsections
19.1(a)(i1), 19.1(a) (iii), 19.1(a)(iv), and Tier 2 Members shall have
the portion of their straight life pension attributable to unused sick
leave credited service calculated in accordance with subsection
19.1(a)(i) above.

(b) A Tier 2 Member’s straight life pension, payable upon retirement as
provided in this Article, shall be calculated as provided in subsections (i),
(it), (iii) and (iv) below, but without including unused sick leave credited
service in the calculation:
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(i)  If the member has less than 20 years of credited service, 2.1
percent of the member’s final average compensation multiplied
by the sum of the member’s credited service; or

(i)  If the member has 20 or more years of credited service, but less
than 25 years of credited service, 2.15 percent of the member’s
final average compensation multiplied by the sum of the
member’s credited service; or

(iii)  If the member has 25 or more years of credited service, but less
than 30 years of credited service, 2.20 percent of the member’s
final average compensation multiplied by the sum of the
member’s credited service;

(iv) If the member has 30 or more years of credited service, 2.30
percent of the member’s final average compensation multiplied
by the sum of the member’s credited service.

(c) In addition to the amount specified in subsections (b)(i), (b)(ii), (b)(iii)
and (b)(iv) above, an amount will be added to each Tier 2 Member’s straight
life pension, payable upon retirement as provided in this Article, as specified
in subsection 19.1(a)(i) above.

A member may elect, at any time prior to the date of the first payment of the
member’s pension is made, to be paid the pension under an optional form of
payment provided in Section 24.1 in lieu of the straight life form of payment.

19.2.

19.3.

In the event a retirant dies before the aggregate amount of straight life
pension payments received by him equals the accumulated contributions
standing to his credit in the employee’s savings fund at the time of his
retirement, the difference between his said accumulated contributions and
the said aggregate amount of pension payments received by him shall be
paid from the pension reserve fund to such person or persons as he shall
have nominated by written designation duly executed and filed with the
Retirement Board. In the event there be no such designated person surviving
the retirant such difference, if any, shall be paid to his legal representative.
No benefits shall be paid under this section on account of death of a retirant
if he was receiving a pension under Options A Standard, A Pop-up, B
Standard, B Pop-up, or C provided in Section 24.1.

The amount of each pension having an effective date prior to January 2,
1988 shall be redetermined and the redetermined amount shall be the basis
of pension payments from and after June 1, 1988. The amount of the
redetermined pension provided in this section, shall be equal to the base
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amount of the pension multiplied by 80 percent of the average of the
monthly consumer price indexes for calendar year 1987 and divided by the
average of the monthly consumer price indexes for the calendar year
containing the effective date of the pension. The base amount of a pension is
the amount of pension that would have been paid for the month of June 1988
in the absence of all prior redeterminations. The effective date of a survival
pension being paid the beneficiary of a deceased retirant who elected an
optional form of payment provided in Section 24.1 shall be the effective date
of the retirant’s pension. Consumer Price Index means the Consumer Price
for Urban Wage Earners as published by the United States Department of
Labor. The minimum amount of redetermined pension shall be the greater of
101 percent of the amount of pension that would be payable for the month of
June 1988 in the absence of the redetermination provided by this section and
$1,200 annually. Additional pension amounts payable pursuant to the
redetermination provided by this section shall be financed in part by the
positive difference between the Pension Reserve Fund and retired life
liabilities which were effective prior to the redetermination.

19.4. A normal, voluntary or disability pension shall commence the first day of the
month following retirement. A survivor pension shall commence the first
day of the month following the date of the death resulting in the pension.

19.5. Termination of payment of a pension shall occur at the end of the month in
which the event causing termination occurs. Payment shall be made for the
full month of termination.

19.6. Tax equity adjustment. Any member of the City of Phoenix Employees’
Retirement Plan who has retired prior to January 1, 1989, shall receive a 3%
increase in benefits as a tax equity adjustment effective as of January 1,
1989. Any member retiring between January 1, 1989 and January 1, 1990,
shall receive a 3% increase in benefits as a tax equity adjustment effective
upon their date of retirement.

19.7. (a) Effective January 2, 2000, notwithstanding any other provision of the
Charter, all retirees and surviving option beneficiaries pursuant to Sections
24 and 25.2(a), with 15 or more years of credited service shall receive a
pension of at least $500.00 per month.

(b) Effective January 2, 2000, notwithstanding any other provision of the
Charter, all retirees and surviving option beneficiaries pursuant to Sections
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24 and 25.2(a), with less than 15 years of credited service shall receive a
pension of at least $250.00 per month.

(c) Effective for retirements on or after July 1, 2013, this Section 19.7 shall
apply only to Tier 1 Members and their beneficiaries.

(Election of 11-13-1973; election of 10-6-1987; election of 10-3-1989; election of
0-7-1999; election of 3-12-2013, eff. 6-17-2013)

20.  Deferred pension.

20.1. Should any member who has five or more years of credited service leave
City employment for any reason except his retirement or death he shall be
entitled to a pension as provided in Section 19.1 as that section was in effect
at the time he left City employment. His pension shall begin the first day of
the calendar month next following the month in which his written
application for same is filed with the Retirement Board on or after his
attainment of age 62 years. In the event he withdraws his accumulated
contributions from the Employees’ Savings Fund, he shall thereupon forfeit
his rights to a deferred pension as provided in this section. Except as
otherwise provided in this Article, he shall not receive service credit for the
period of his absence from City employment and his balance in the
Employees’ Savings Fund shall accumulate at regular interest.

(Election of 11-1-1983)
21. Disability retirement.

21.1. Entitlement to Benefits. Any member with ten (10) or more years of credited
service who experiences total and permanent disability resulting in the
inability to perform in the service of the City and/or in a termination of
employment by the City shall be entitled to a benefit commencing at
Disability Retirement Date computed in the manner set forth in Section 19.1
of this Plan.

21.2. Waiver of Service Requirement. The ten (10) or more years of service
requirement contained in Section 21.1 shall be waived in the case of a
member whose total and permanent disability is found by the Disability
Assessment Committee to be the natural and proximate result of a personal
injury or disease arising out of and in the course of his actual performance of
duty in the employ of the City.
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21.3 Disability Retirement Date. Shall mean the date upon the member’s written
application or the date upon which the application is approved by the
disability assessment committee or the retirement board or upon the
application of his department head, filed with the Executive Secretary or, if
later, the date upon which a member has exhausted any sick leave, vacation
time and compensation time standing to the member’s credit.

21.4. Minimum Benefit. In the event that a member has less than seven (7) years
and six (6) months of credited service in determining his benefit in the
manner set forth in Section 19.1 of this Plan, his credited service shall be
increased to seven (7) years and six (6) months.

21.5. Benefit Limitation. The monthly benefit payable to a disability retiree during
his workmen’s compensation period shall not exceed the difference between
his final monthly compensation as determined at the date of his disability
and his monthly workmen’s compensation award, if any.

21.6. Termination of Workmen’s Compensation. Upon termination of a disability
retiree’s workmen’s compensation period, if any, he shall be given credited
service for the said period and his disability benefit shall be recomputed in
the manner set forth in Section 19.1 of this Plan to include such additional
credited service.

(Election of 10-6-1987; election of 9-9-2003, eff. 10-1-2003)
22. Form and duration of disability benefit payments.

22.1. Alternative modes of benefit payments are available pursuant to Section
24.1. Unless the member files a timely election in writing to receive benefits
by an alternative mode, the following shall prevail with respect to benefits
payable pursuant to Section 21:

(@) Members who are unmarried as of the date on which benefits first
become payable pursuant to Section 21 shall receive payments in the form of
a straight life pension.

(b) Participants who are married as of the date as of which benefits first
become payable pursuant to Section 21 shall receive benefits in the form of
Option A.
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(c) Except to the extent that continued benefits may be payable by reason of
the provisions of Option A or any alternative mode of benefit payment in
force, benefits payable pursuant to this Section 22 shall be:

(1) Suspended in the event of the member’s recovery from total and
permanent disability with benefits to resume as retirement benefits at the
later of

(i) Voluntary or Normal Retirement, or

(if) The date of the actual retirement unless the member again suffers
total and permanent disability prior to Voluntary or Normal
Retirement (in which case benefits shall resume upon recurrence of
total and permanent disability);

(2) Terminated in the event of the member’s death.

(Election of 10-6-1987)

23.
23.1.

Determination of disability.

Determination of Total and Permanent Disability. The existence or
continuance of a condition of total and permanent disability shall be
determined by the Disability Assessment Committee on the basis of such
medical evidence as the Disability Assessment Committee deems necessary
by applying such criteria in making medical determinations in a uniform,
consistent and non-discriminatory manner to all members in similar
circumstances. Each person alleging a condition of total and permanent
disability or the continuance of such condition shall be required to undergo
any medical examinations required by the Disability Assessment Committee.
Each person alleging the continuance of total and permanent disability shall
not be required to undergo medical examinations more frequently than twice
annually, and further provided that all such examinations shall be at the
expense of the Plan. Any person claiming total and permanent disability or
the continuance of such condition, and refusing to submit to any medical
examination required by the Disability Assessment Committee, or refusing
to authorize the release to the Disability Assessment Committee, of any
medical information with respect to such condition, shall be presumed not to
suffer total and permanent disability, for the purposes of this Plan.
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Failure to qualify for disability benefits under this Plan shall not adversely affect
any right the member may otherwise have to benefits under any other provision of
this Plan.

23.2. Appeals of Denied Claims for Disability Benefits. In the event that any
claim for benefits is denied in whole or in part, the member whose claim has
been so denied shall be notified of such denial in writing by the Executive
Secretary. The notice advising of the denial shall specify the reason or
reasons for denial, make specific reference to pertinent Plan provisions,
describe any additional material or information necessary for the claimant to
perfect the claim (explaining why such material or information is needed),
and shall advise the member of the procedure for the appeal of such denial.
All appeals shall be made by the following procedure:

(@) The member whose claim has been denied shall file with the Executive
Secretary a notice of desire to appeal the denial. Such notice shall be filed
within sixty (60) days of notification by the Executive Secretary of claim
denial, shall be made in writing, and shall set forth all of the facts upon
which the appeal is based. Appeals not timely filed shall be barred.

(b) The Executive Secretary shall, within thirty (30) days, of receipt of the
member’s notice of appeal, establish a hearing date on which the member
may make an oral presentation to the Retirement Board in support of his
appeal. The member shall be given not less than ten (10) days notice of the
date set forth for the hearing.

(c) The Retirement Board shall consider the merits of the claimant’s written
and oral presentations, the merits of any facts or evidence in support of the
denial of benefits, and such other facts and circumstances as the Retirement
board shall deem relevant. If the claimant elects not to make an oral
presentation, such election shall not be deemed adverse to his interest, and
the Retirement Board shall proceed as set forth below as though an oral
presentation of the contents of the claimant’s written presentations had been
made.

(d) The Retirement Board shall render a determination upon the appealed
claim which determination shall be accompanied by a written statement as to
the reasons therefore.

(Election of 10-6-1978; election of 10-6-1987)
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24.  Pension options.

24.1. (a) Prior to the date the first payment of his pension is made, but not
thereafter, a member may elect to receive his pension as a straight life
pension payable throughout his life and terminating at his death, or he may
elect to receive the actuarial equivalent, computed as of the date of his
retirement, of his straight life pension in a reduced pension payable
throughout his life, and nominate a beneficiary, in accordance with the
provisions of Option A Standard, A Pop-up, B Standard, B Pop-up, or C set
forth below:

(b) The normal option for members legally married at the time of retirement
shall be Option A Standard (100% survivor). The normal option for
members unmarried at the time of retirement shall be Straight Life.

(c) If a member, legally married at the time of retirement, selects an option
other than Option A Standard (100% survivor), the spouse shall consent to
the change at the same time. Such consent shall be in writing on the forms
supplied by the Retirement Systems Office.

(d) Option A Standard—2100 Percent Survivor Pension: Under Option A
Standard upon the death of the retirant his reduced pension shall be
continued throughout the life of and paid to such person, having an insurable
interest in his life, as he shall have nominated by written designation duly
executed and filed with the Retirement Board prior to the date the first
payment of his pension is made.

(e) Option A Pop-up—100 Percent Survivor Pension: Under Option A Pop-
up upon the death of the retirant his reduced pension shall be continued
throughout the life of and paid to such person, having an insurable interest in
his life, as he shall have nominated by written designation duly executed and
filed with the Retirement Board prior to the date the first payment of his
pension is made. Should the person nominated die before the retirant, the
pension paid to the retirant shall be increased to equal a straight life pension
for the remainder of his life.

(f) Option B Standard—50 Percent Survivor Pension: Under Option B
Standard upon the death of the retirant, one-half of his reduced pension shall
be continued throughout the life of and paid to such person, having an
insurable interest in his life, as he shall have nominated by written
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designation duly executed and filed with the Retirement Board prior to the
date the first payment of his pension is made.

(g) Option B Pop-up—50 Percent Survivor Pension: Under Option B Pop-up
upon the death of the retirant, one-half of his reduced pension shall be
continued throughout the life of and paid to such person, having an insurable
interest in his life, as he shall have nominated by written designation duly
executed and filed with the Retirement Board prior to the date the first
payment of his pension is made. Should the person nominated die before the
retirant, the pension paid the retirant shall be increased to equal a straight
life pension for the remainder of his life.

(h) Option C—Pension 10 Years Certain and Life Thereafter: Under Option
C the retirant shall receive a reduced pension payable throughout his life
with the provision that if he dies before he has received 120 monthly pension
payments the payments shall be continued for the remainder of the period of
120 months to such person or persons, in equal shares, as the retirant shall
have nominated by written designation duly executed and filed with the
Retirement Board. If there be no such designated person surviving the
retirant such payments shall be continued for the remainder of the period of
120 months and paid to the estate of the survivor of the retirant and his last
surviving designated beneficiary.

(Election of 10-3-1989)
25.  Survivor pensions.

25.1. In the event a member with less than 10 years of credited service dies while
in the employ of the City his credited service shall be increased to 10 years if
the Retirement Board finds his death (1) is the result of causes arising out of
and in the course of his employment by the City, and (2) is compensable
under the Workmen’s Compensation Act of the State of Arizona.

25.2. In the event a member with 10 or more years of credited service dies while
in the employ of the City the applicable benefits provided in paragraphs (a),
(b) and (c) of this Section shall be paid, subject to Sections 25.3 and 25.4.

(@) If the deceased member leaves a widow or a widower, the widow or
widower shall be paid a pension computed in the same manner in all respects
as if the member had (1) retired the day preceding the date of his death,
notwithstanding that he might not have attained age 60 years, (2) elected the
normal option in Section 24.1 that provides a widow or widower pension,

CAPP052



Go to Previous View | | Go to Table of Contents - Appendix

and (3) nominated his widow or widower as beneficiary. Upon the death of
the widow or widower his pension shall terminate.

(b) If the deceased member leaves an unmarried child or children under age
18 years, each such child shall receive a pension of $200 per month. Upon a
child’s adoption, marriage, death, or attainment of age 18 years his pension
shall terminate. It is also provided that any child pension in effect as of
January 1, 2000 shall be increased to $200 per month.

(c) If the deceased member leaves neither a widow or widower, nor children,
eligible to pensions under paragraphs (a) or (b) of this Section, but he leaves
a parent or parents whom the Retirement Board finds to be dependent upon
him for at least 50 percent of their support due to absence of earning power
because of physical or mental disability, each such parent shall receive a
pension of an equal share of $720 per annum. Upon a parent’s remarriage or
death his pension shall terminate.

25.3 During the workmen’s compensation period arising on account of the death
of a member the total of the pensions provided in Section 25.2 payable in a
year shall not exceed the difference between the member’s final
compensation and the workmen’s compensation, if any, converted to an
annual basis. *See editor’s note at the end of this section.

25.4 In the event the pensions, provided in Section 25.2, payable on account of
the death of a member are terminated before there has been paid to the
survivor beneficiary or beneficiaries an aggregate amount equal to the
member’s accumulated contributions standing to his credit in the employees’
saving fund at the time of his death the difference between his said
accumulated contributions and the said aggregate amount of pensions paid
shall be paid in accordance with such rules and regulations as the Retirement
Board shall from time to time adopt. *See editor’s note at the end of this
section.

(Election of 10-3-1989; election of 9-7-1999)

Editor’s note—At the request of The Office of the City Attorney, Subsections
25.3 and 25.4 were added to Section 25. These Subsections had been inadvertently
omitted from codification after the Election of November 13, 1973.
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26. Return of accumulated contributions.

26.1. Any member who leaves the employ of the City before he has satisfied the
age and service requirements for retirement provided in Section 17.1, for any
reason except his death or retirement, he shall be paid his accumulated
contributions standing to his credit in the employees’ savings fund upon his
request in writing filed with the Retirement Board.

26.2. Should any member die and leave no beneficiary entitled to a pension
provided for in this Article, his accumulated contributions standing to his
credit in the employees savings fund at the time of his death shall be paid to
such person or persons as he shall have nominated by written designation
duly executed and filed with the Retirement Board. If there be no such
designated person or persons surviving the said member, then his said
accumulated contributions shall be paid to his legal representative.

26.3. Refunds of accumulated contributions as provided in this Article, may be
made in installments according to such rules and regulations as the
Retirement Board may from time to time adopt.

27. Employees’ savings fund.

27.1. (a) The employees’ savings fund is hereby continued. It shall be the fund in
which shall be accumulated, at regular interest, the contributions deducted
from the compensations of members and from which shall be made transfers
and refunds of accumulated contributions as provided in this Article.

(b) The contributions of a Tier 1 Member to the Retirement Plan shall be 5
percent of his annual compensation as reflected in Section 28.1(b). The
contributions of a Tier 2 Member to the Retirement Plan shall be a
percentage of his annual compensation determined pursuant to Section
28.1(b). The officer or officers responsible for preparing the payroll shall
cause the contributions provided herein to be deducted from the
compensation of each member on each and every payroll, for each and every
payroll period so long as he remains a member of the Retirement Plan.
When deducted each of said amounts shall be paid to the Plan and shall be
credited to the individual account in the employees’ savings fund of the
member from whose compensations said deductions were made.

(c) The contributions provided in Subsection (b) above shall be made
notwithstanding that the minimum compensation provided by law for any
member shall be thereby changed. Every member shall be deemed to
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consent and agree to the deductions made and provided for herein. Payment
of his compensation less said deduction shall be a full and complete
discharge and acquittance of all claims and demands whatsoever for services
rendered by him during the period covered by such payment, except as to
benefits provided in this Acrticle.

(d) In addition to the contributions hereinbefore provided in this Section, the
repayment of any amounts pursuant to the provisions of Section 13.1 shall
be deposited in the employees’ savings fund and credited to the member’s
individual account. Repayments pursuant to the provisions of Section 13.1
may be made by a single contribution or by an increased rate of contribution
as approved by the Retirement Board.

(e) The accumulated contributions transferred from the former system to the
Retirement Plan and such other amounts as may be deposited by a member,
as provided in Sections 14.2 and 14.3, shall be credited to his individual
account in the employees’ savings fund.

(f) The accumulated contributions of a member standing to his credit in the
employees’ savings fund shall be transferred to the pension reserve fund
upon his retirement, or upon his death if a pension becomes payable by the
Retirement Plan on account of his death. At the expiration of a period of 2
years from and after the date an employee ceases to be a member any
balance of accumulated contributions standing to his credit in the
employees’ savings fund, unclaimed by the member or his legal
representative, shall be transferred to the income fund, except as otherwise
provided in this Acrticle.

(Election of 11-13-1973; election of 3-12-2013, eff. 6-17-2013)

28.
28.1.

Pension accumulation fund.

(@) The pension accumulation fund is hereby continued. It shall be the fund
in which shall be accumulated the contributions made by the City to the
Retirement Plan, and from which shall be made transfers to the pension
fund, as provided in this Section.

(b) Upon the basis of such mortality and other tables of experience, and
regular interest, as the Retirement Board shall from time to time adopt the
actuary shall annually compute (1) the actuarially-required pension reserves
for pensions being paid retirants and beneficiaries, and (2) the actuarially-
required pension reserves for service rendered and to be rendered by
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members. The pension reserves so computed shall include the reserves
already held in (and to be deposited in) the employees’ savings fund and the
pension accumulation fund for purposes of the calculation of the annual
contributions determined under this section. The actuarially-required
pension reserves shall be financed jointly by the City and members by
annual contributions determined by the Retirement Board in accordance with
the provisions of paragraphs (1) and (2) below:

(1) The total required annual contribution to the Retirement Plan for
members’ current and accrued service, as well as for pensions being paid
retirants and beneficiaries, shall be calculated as follows:

(i) An amount which if paid annually during the members’ future
service is expected to be sufficient to provide the actuarially-required
pension reserves at the time of their retirements for the portions of the
pensions to be paid them based upon their future service; plus

(i) An amount which if paid annually over a period of years, to be
determined by the Retirement Board, will amortize at regular interest
the actuarially-required pension reserves (to the extent not funded by
current assets), if any, for the accrued service portions of the pension
to be paid members upon their retirements and pensions being paid
retirants and beneficiaries.

(2) Once calculated, the total required annual contribution to the
Retirement Plan described in subparagraph (b)(1) above will be stated in
the form of a percentage of members’ projected annual compensations
for the applicable fiscal year (the “projected percentage”). The total
required annual contribution will then be paid to the Retirement Plan by
both the City and members as follows:

(i) Each Tier 1 Member will pay to the Retirement Plan 5 percent of
his annual compensation.

(ii) Each Tier 2 Member will pay to the retirement plan a percentage
of his annual compensation equal to one-half of the projected
percentage.

(ii1) The City will pay to the Retirement Plan (A) one-half of the
projected percentage of the aggregate compensation of all Tier 2
Members, plus (B) the projected percentage less 5 percent (but not
less than zero) of the aggregate compensation of all Tier 1 Members.
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(iv) If the projected percentage is less than 5 percent, each Tier 1
Member will still pay to the Retirement Plan 5 percent of his annual
compensation as specified in subparagraph (b)(2)(i) above, however,
the projected percentage shall be adjusted (but shall not be less than
zero) so that 5 percent of the projected aggregate compensation of all
Tier 1 Members plus the projected percentage times the projected
aggregate compensation of all Tier 2 Members equals the total
required annual contribution.

(c) The Retirement Board shall, in each fiscal year, certify to the City
Council the contributions determined in Subsection (b) of this Section and
the City Council shall appropriate and the City and members shall pay,
within the next fiscal year, the contributions so certified. When paid the
contributions from the City shall be credited to the pension accumulation
fund. When paid the contributions from members shall be credited to the
individual account in the employees’ savings fund of the member from
whose compensation said deductions were made in accordance with Section
217.

(d) Should the balance in the pension reserve fund be insufficient to cover
the pension reserve fund liabilities the amount of such insufficiency shall be
transferred from the pension accumulation fund to the pension reserve fund.

(e) Upon the retirement of a member, or upon the death of a member if a
pension becomes payable on account of his death, the pension reserve for the
pension payable, less his balance in the employees’ savings fund at the time
of his retirement or death, shall be transferred from the pension
accumulation fund to the pension reserve fund.

(f) In any fiscal year the City may elect to contribute amounts to the
Retirement Plan in excess of the contributions to the pension accumulation
fund required pursuant to Section 28.1(b). If the City exercises its right to
make additional contributions to the pension accumulation fund pursuant to
this subparagraph (f), then the amounts of such additional contributions will
not offset or be used to reduce the amount of required contributions from
members during the fiscal year in which they are made.

(Election of 3-12-2013, eff. 6-17-2013)
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29. Pension reserve fund.

29.1. The pension reserve fund is hereby continued. It shall be the fund from
which shall be paid all pensions payable pursuant to the provisions of this
Article. In the case of a disability retirant who is returned to the employ of
the City his pension reserve, computed as of the date of his return, shall be
transferred from the pension reserve fund to the employees’ savings fund
and pension accumulation fund in the same proportion that his pension
reserve, as of the date of his retirement, was transferred from the employees’
savings fund and pension accumulation fund to the pension reserve fund.
The amount transferred to the employees’ savings fund shall be credited to
his individual account therein.

30. Mortality reserve fund.

30.1. The mortality reserve fund is hereby discontinued. All pensions being paid
from the mortality reserve fund of the City of Phoenix Employees’
Retirement Law of 1953 shall hereafter be paid from the pension reserve
fund. The pension reserves for pensions being paid from the mortality
reserve fund shall be transferred to the pension reserve fund. Any excess
balance in the mortality reserve fund shall be transferred to the pension
accumulation fund.

31. Income fund.

31.1. The income fund is hereby continued. It shall be the fund to which shall be
credited all interest, dividends and other income from investments of the
Retirement Plan, all gifts and bequests, all unclaimed accumulated
contributions as provided in this Article, and all other moneys the
disposition of which is not specifically provided for in this Article. There
shall be paid or transferred from the income fund all amounts required to
credit regular interest to the various funds of the Plan as provided in this
Article. Whenever the Retirement Board determines that the balance in the
income fund is more than sufficient to cover current charges to the fund such
excess may be transferred to the other funds of the plan to cover special
needs of the funds, or such excess may be used to provide contingency
reserves, as the Board shall determine. Whenever the balance in the income
fund is found to be insufficient to cover the charges to the fund the amount
of such insufficiency shall be transferred from the pension accumulation
fund to the income fund.
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31.2. A member’s accumulated contributions which have been transferred to the
income fund, as provided in this Article, shall be paid from the income fund
to such person or persons making valid claim for same approved by the
Retirement Board.

32.  Allowance of regular interest.

32.1. At the end of each fiscal year the Retirement Board shall allow and credit
regular interest to each member’s account in the employees’ savings fund,;
said interest for a member shall be computed on the mean balance in his
account during the year. At the end of each fiscal year the Board shall allow
and credit regular interest on the mean balances in the pension accumulation
fund and the pension reserve fund. The interest so allowed and credited shall
be transferred from the income fund.

33. Expense fund.

33.1. The expense fund shall consist of all moneys provided by the City to pay the
administration expenses of the Retirement Plan.

34.  Fiscal management.

34.1. General duties and powers. The Retirement Board shall be the trustees of the
assets of the Retirement Plan. The Retirement Board shall have the power to
contract for (1) investment advice, (2) safekeeping of securities, (3) handling
of investments, (4) clearing of transactions, and (5) such other services it
deems necessary for the proper and efficient handling of the monies and
investments of the Retirement Plan. It shall have the power to register or re-
register the investments of the Retirement Plan in the name of the
Retirement Board as trustees of the Retirement Plan or in the name of its
nominee.

34.2. Prudent investor rule. The Retirement Board has a duty to invest and manage
the assets of the Retirement Plan solely in the interests of the members and
beneficiaries of the Retirement Plan, in the manner set forth in this Section
34.2.

(@) The Retirement Board shall invest and manage trust assets as a prudent
investor would, by considering the purposes, terms, distribution
requirements, and other circumstances of the Retirement Plan. In satisfying
this standard, the Retirement Board shall exercise reasonable care, skill, and
caution.
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(b) The Retirement Board’s investment and management decisions
respecting individual assets should not be evaluated in isolation, but rather
must be evaluated in the context of the Retirement Plan asset portfolio as a
whole and as a part of an overall investment strategy having risk and return
objectives reasonably suited to the Retirement Plan. The prudent investor
rule is a measure of the anticipated effect of the Retirement Board’s
Investment decisions on the investment portfolio as a whole, given the facts
and circumstances prevailing at the time of the investment decision or
action. The prudent investor rule shall be interpreted and applied as a test of
investment related conduct and not of resulting investment performance.

(c) Among circumstances that the Retirement Board shall consider in
investing and managing trust assets are such of the following as are relevant
to the Retirement Plan or its members and beneficiaries:

(1) General economic conditions;
(2) The possible effect of inflation or deflation;
(3) The expected tax consequences of investment decisions or strategies;

(4) The role that each investment or course of action plays within the
overall Retirement Plan portfolio;

(5) The expected total return from income and the appreciation of capital;

(6) The Retirement Plan’s need for liquidity, regularity of income, and
preservation or appreciation of capital; and

(7) The fiduciary duty to incur only reasonable and appropriate costs in
relation to the assets and the purpose of the Retirement Plan.

(d) The Retirement Board shall make a reasonable effort to verify facts
relevant to the investment and management of Retirement Plan assets.

(e) The Retirement Board may invest in any kind of property or type of
investment consistent with the standards of this Section 34.2. If the
Retirement Board wishes to invest in an investment category not previously
utilized by the Retirement Board for the investment of Retirement Plan
assets, it may do so provided that such investment is consistent with the
standards of this Section 34.2 and two-thirds of the Retirement Board
authorizes the utilization of the new investment category.
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34.3. Diversification. The Retirement Board shall diversify the investments of the
Retirement Plan unless, after taking into account all relevant circumstances,
the Retirement Board reasonably determines that the interests of the
members and beneficiaries, as well as the goals and purposes of the
Retirement Plan, are better served without diversifying.

34.4. Application to Retirement Plan. Sections 34.2 through 34.4 govern only
Retirement Plan investment decisions or actions occurring after July 1, 2013.
The Retirement Board has a duty, within a reasonable and appropriate time
after July 1, 2013, to review the Retirement Plan investments and to conform
the existing Retirement Plan investments to the prudent investor rule. The
Retirement Board’s decision to retain or dispose of an investment may be
influenced properly by the investment’s special relationship or value to the
Retirement Plan.

34.5 Delegations. The Retirement Board may delegate its power to purchase or
sell any of the securities and investments of the Retirement Plan to a
member or committee of members of the Board.

(Election of 11-13-1973; election of 11-1-1983; election of 9-7-1999; election of 3-
12-2013, eff. 6-17-2013)

35. False statements.

35.1. Any person who knowingly makes any false statement or who falsifies or
permits to be falsified any record of the Retirement Plan, in any attempt to
defraud the Plan, shall be guilty of a misdemeanor and subject to a fine not
exceeding $300 or 90 days imprisonment in the City Jail, or both.

36. Errors.

36.1. In the event any change or error in the records of the Retirement Plan results
in any person receiving from the Plan more or less than he would have been
entitled to receive had the records been correct, the Retirement Board shall
correct such error and, as far as practicable, shall adjust subsequent
payments in such manner that the actuarial equivalent of the benefits to
which the said person was correctly entitled shall be paid. In the event of
overpayment to any person the Board may take legal action, if necessary, to
recover such overpayment.
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37. Exemption from taxation and execution.

37.1. The right of a person to a pension, to the return of accumulated
contributions, and any other right accrued or accruing to any person under
the provisions of this Article shall be unassignable and shall not be subject to
execution, garnishment, attachment, the operation of bankruptcy or
insolvency law, or any other process of law whatsoever, except as is
specifically provided in this Article. All benefits payable by the Retirement
Plan and the cash and other assets of the Plan shall be exempt from all
municipal taxes.

37.2. If a member or a beneficiary, excluding minors, is covered under a group
insurance or prepayment plan participated in by the City, and should he or
she be permitted to and elect to continue such coverage as a retirant or
beneficiary, he or she may authorize the Retirement Board to have deducted
from his or her pension the payments required to continue coverage under
such insurance or pre-payment plan. The City shall have the right to set-off
for any claim arising from theft or embezzlement by any member, retirant or
beneficiary.

(Election of 11-1-1983)
38.  Applicability of amendments.

38.1. The provisions of this Article in effect at the time a member retires, or at the
time a pension becomes payable on account of his death before retirement,
shall be applicable as to the payment of the pension arising on account of his
retirement or death, except as is otherwise specifically provided in this
Article.

39. Pension guarantee.

39.1. The pension payable to a retirant whose credited service includes service
rendered prior to December 29, 1953 shall be not less than the pension
portion of the retirement allowance to which he would have been entitled
under the former system had the former system been in effect at the time of
his retirement plus an annuity which is the actuarial equivalent of his
accumulated contributions standing to his credit in the employees’ savings
fund of this Retirement Plan at the time of his retirement without offset or
deduction of social security benefits he might receive.
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40.  Adjustment of pensions.

40.1. All members, spouses of deceased members, beneficiaries of deceased
members named pursuant to Section 24 herein, who are receiving pensions
at the time this section becomes effective shall receive an increase in
benefits and pensions effective January 1, 1982 in accordance with the
following:

(a) 5% per year for each year that benefits or pensions were paid prior to
December 31, 1960;

(b) 4% per year for each year that benefits or pensions were paid from
January 1, 1961 through December 31, 1964;

(c) 2% per year for each year that benefits or pensions were paid from
January 1, 1965 through December 31, 1969;

(d) 1% per year for each year that benefits or pensions were paid from
January 1, 1970 through December 31, 1981.

40.2. All retirees and surviving option beneficiaries pursuant to Sections 24 and
25.2(a) of deceased retirees named pursuant to Section 24 herein, who are
receiving pensions at the time this subsection becomes effective shall
receive a pension increase effective January 1, 2000 in accordance with the
following:

(@) 17.4% of pension amount as it existed on December 31, 1991, if retired
prior to January 1, 1988.

(b) 13.9% of pension amount as it existed on December 31, 1991, if retired
during calendar year 1988.

(Election of 11-3-1981; election of 9-7-1999)
41. Post-retirement distribution benefit for City employees.

41.1. After the end of each fiscal year, the Retirement Board shall determine the
rate of investment return earned on Retirement Plan assets during the fiscal
year, based upon methods established by the Retirement Board.

41.2. At the end of each fiscal year, the Retirement Plan actuary shall determine
the present value of pensions to be paid after the end of the fiscal year to
retirants and pension beneficiaries, excluding minors, in receipt of pensions
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at the end of the fiscal year. The assumed interest rate used in the
determination shall be the rate adopted by the Retirement Board for purposes
of the annual actuarial valuation.

41.3. The distribution income at the end of each fiscal year shall be equal to the
product of the present value of pensions determined in subsection 2 at the
end of the previous fiscal year times the positive excess, if any, of the rate of
investment return determined in subsection 1 exceeding the assumed rate
defined in subsection 2.

41.4. The distribution amount for an individual retirant or pension beneficiary,
excluding minors, shall be determined in accordance with a formula adopted
by the Retirement Board. In no case shall the ratio of the distribution amount
to the annual pension amount for an individual retirant or pension
beneficiary, excluding minors, exceed one-half of the increase in the
Consumer Price Index during the preceding calendar year, or 3% of the
retirant’s or beneficiary’s pension, whichever is less.

41.5. The distribution amount for each retirant or beneficiary shall be payable in
the form of a supplemental payment prior to the seventh month after the end
of the fiscal year. If a retirant dies before receipt of the retirant’s distribution
amount the payment shall be made to the retirant’s pension beneficiary, if
any. If a pension beneficiary dies before receipt of the pension beneficiary’s
distribution amount, no payment shall be made.

41.6. Notwithstanding Sections 41.3 and 41.4, the ratio of distribution amount
under Section 41 shall not be less than one percent, to the extent that funds
are available in the Pension Equalization Reserve Fund.

(Election of 11-1-1983; election of 10-3-1995)
42. Post-retirement pension benefits equalization program.

42.1. There is hereby established the City of Phoenix Post-Retirement Pension
Benefits Equalization Program (the “Program”) which shall provide, but
only to the extent that there are available earnings as computed pursuant to
the provisions of Subsection 42.3 and 42.4 hereunder; for additional pension
benefits to be paid to Eligible Persons, as provided in this Section.

42.2. For the purposes of this Section, the following definitions shall apply:
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Eligible Pension shall mean the annual benefit, if any, payable under this Section
to Eligible Persons;

Eligible Persons shall mean persons who, on January 1, 1992 and on any January 1
thereafter, have been receiving benefits as a retirant and/or a beneficiary, where
benefit payments based on such retirant’s service have been made for the thirty-six
(36) consecutive months immediately prior thereto.

Excess Earnings mean investment earnings in excess of the amount that would
have been earned had the Retirement Plan earned eight percent (8%) on assets
allocated to the Pension Reserve Fund.

Pension Equalization Reserve Fund (“Equalization Fund”) shall mean the fund
created pursuant to this Section to provide the source of payments to be made to
Eligible Persons under the Program.

42.3. The Equalization Fund shall be established on January 1, 1992. The
Equalization Fund shall be increased each calendar year by the Excess
Earnings computed for the immediately preceding calendar year. The rate of
actual investment earnings used to determine Excess Earnings is the annual
average of the time weighted rates of return, reported by the Plan’s
investment performance monitoring service, for the immediately preceding
five calendar years. The Equalization Fund shall be decreased each calendar
year by the actuarial present value of the increase, if any, in pensions paid
during the calendar year as the result of any adjustment made under the
provisions of this Section; with such amounts being transferred to the
Pension Reserve Fund; and further decreased as the result of any
adjustments under Section 41 of this Article.

42.4. The Final Percentage Adjustment to each Eligible Pension payment shall be
computed as follows. The Basic Percentage Adjustment shall be determined;
which adjustment shall be the percentage increase, not less than zero, in the
Phoenix area Consumer Price Index as determined by the Center for
Business Research at Arizona State University, or if this index is not
available, the Consumer Price Index of the Department of Labor. The Board
shall then determine that percentage adjustment which increases the actuarial
present value of pensions being paid (as reported in the last annual actuarial
valuation of the Plan) by the balance in the Equalization Fund. The Final
Percentage Adjustment shall be lower of the two percentages.
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42.5. The final percentage adjustment, if any, as determined under Subsection
42.4, shall then be applied to each Eligible Person’s annual benefit and paid
on a monthly basis, commencing in March of each year for which
applicable, retroactive to January 1 of that year, and shall constitute a
permanent adjustment to such pension benefit.

42.6. This Section shall be effective from and after January 1, 1992.
(Election of 10-1-1991)
43. Tax qualified governmental pension plan.

43.1. The Retirement Plan is a public pension plan, intended to constitute a tax-
qualified governmental retirement plan under Sections 401(A) and 414(D) of
the Internal Revenue Code of 1954, as amended (the “Code”). The assets of
the Retirement Plan are held in a separate trust, exempt from taxation under
Section 501(A) of the Code, for exclusive benefit of the members and
beneficiaries of the Retirement Plan. The Retirement Plan Trust also is
intended to constitute an independent public trust pursuant to Article XXIX
of the Constitution of the State of Arizona. The City of Phoenix Employees’
Retirement Law of 1953 shall be construed in a manner consistent with the
tax-qualified governmental status of the Retirement Plan whenever possible.

43.2. In accordance with the obligations and requirements imposed on tax-
qualified governmental pension plans under the Code, the Retirement Plan
is, and shall continue to be, administered and operated in accordance with
the compensation limitations set forth in Section 401(A) (17) of the Code,
the contribution and benefit limitations set forth in Section 401(A) (16) and
Section 415 of the Code, and the eligible rollover distribution requirements
of Section 401(A) (31) of the Code. The Retirement Plan is, and shall
continue to be, operated and maintained in reasonable and good faith
compliance with the required minimum distribution requirements set forth in
Section 401(A)(9) of the Code. To the extent required, the provisions of
Code Sections 401(A)(9), 401(A) (16), 401 (A) (17) and 401(A) (31) (and
the applicable treasury regulations promulgated thereunder) are incorporated
herein by this reference and the Retirement Board is authorized to adopt all
policies necessary for proper implementation of the code requirements.

43.3. Section 10.1 of the Retirement Plan authorizes the Retirement Board to
adopt actuarial assumptions appropriate and necessary for the administration
of the Retirement Plan. For purposes of compliance with Section 401(A)
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43.4.

(25) of the Code, the actuarial assumptions adopted by the Retirement Board
shall be set forth in an “Addendum to Section 10.1 of the City of Phoenix
Employees’ Retirement Law of 1953 which shall be updated by the Board
from time to time as necessary and maintained in the offices of the
Executive Secretary to the Retirement Board.

Section 27 of the Retirement Plan requires mandatory contributions to the
Retirement Plan from each member. The mandatory member contributions
are deducted from the eligible compensation of each member on a pre-tax
basis and deposited into the Retirement Plan Trust through an employer
pick-up arrangement structured and operated in accordance with Section
414(H) of the Code and the terms of the private letter ruling issued to the
Retirement Plan by the Internal Revenue Service on April 18, 1986.

(Election of 3-12-2013, eff. 6-17-2013)
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SALICIONAL

of churches as St Peter's, & of towns called
after their churches often with loss of posses-
sive sign as St Andrews & St Albans, & many
Christian & family names taken cither from
patron s, or from local names as above; also in
some names of churches not called after ss., as
St Saviour's, Sepulchre’s, Faith, Cross; St—='s
day, Church festival in memory of particular
8.; St VALENTINE's day; St Monday, Monday
as made by many workmen into a holiday or
s.’s-day: St Lubbock’'s day, any of Lhe BANK 3.
holidays instituted 1871 by Sir J. Lubbock’s Act;
St Anthony's, Elma's, FIRE!; St Vitus's DANCEZ;
St Bernard dog or St Bernard, breed kept by
monks of Hospice on Great St Bernard pass for
rescue of travellers; St Leger, horse-race at
Doncaster forthree-year-olds, f. foundet’s name;
St Michael, kind of orange, f. one of the Azores
go called). (N.)one of the blessed dead or other
mcmber of thecompany of heaven (deparied s.,
phr. used by or attributed to mourners, = de-
ceased person); canonized person {sce ad]. sense;
patron s., selected as heavenly protector of per-
son or place, esp. church, often named after
him); (bibl., archaic, & with some mod. sects}
one of God's chosen people, member of the
Christian Church or speaker’s branch of it;
person of great real or affected holiness (would
provoke, try the palience of, a s.; young ss. old
devils or sinners, early piety is no good sign;
LATTER-day §s.); s.s-day, Church festival in
memory of a s., often observed as holiday at
schools &c.; hence sai‘ntpoM, sai'ntnoop,
sal'ntsHIP, sai'ntrLixgl, nn., sai'ntLIKE,
sai'ntLyl, aa., sai‘ntlixess n. (Vb} canon-
ize, admit to the calendar of ss.; call or regard
asas.; (p.p.) worthy tobesoregarded, of saintly
life, (of place &c.) sacred. [vb f. n. f. adj., OF,
f. L sanctus p.p. of sancire consecrate]
Saint-Simo'nian, a. & n. {(Advocate) of
the socialism of the Comte de Saint-Simon
(1760~-1823) with State control of property & dis-
tribution of producec. So Saint-Si'mon-
157(2), Saint-Si'monite ), Saint-Si‘'-
Enor}lS.‘l(S), Saint-Simo*nianismi3), nn,
-IAN

saith. Seesav? .
Sai-tic, a. Of Sais, ancient capital of Lower
Egypt (S, dynasties, 26th-30th of Egyptian
kings) [f.LIf. Gk Saitikos (Saitésf. Sais,-1TEY)]
sake, n. For the s. of —, for —’s or my &ec.
s., out of consideration for, in the interest of,
because of, owing to, in order to please or ho-
nour or get or keep, (common n. with sibilant
ending does not take the extra syllable of the
possessive before +., but has usu. the apostro-
phe, as for peace’, conscience’, foodness’, s., cf.
Jfor God's, the children's, Phyllis’s, 5.5 for my
own §. as well as yours ; for both, all, ourss, or
rarely s.; for his name’s s., because he bears
the name he does or in the interest of his repu-
tation ; persecuted for opinion’s s.:. for any s.
in entreaties, for one reason if not for another;
Jor old s.’s s., in memory of old days). [OX sacu
contention, charge, fault. sake, cf. Du zaak law-
suit, cause, thing, G sache affair, also OE sacan
to quar’-rel ; cogn, W, SEEK]

sd'ké (-i}, n, Japanese fermented liquor made
from rice. [f. Jap. sake]

_sa‘ker,n, Largelanner falconusedin hawk-
ing, esp. the female larger than the malc or
sa*kereT! n.; (Hist.) old form of cannon. [f. F
sacre (in both senses) f. Sp., Port., sacre prob.

f. Arab. caqr]
Valuable Indian timber

sal (sahl}), saul, n.
{tree). [Hind.]

salaa'm (-lahm), n., & v.i. & t. Oriental
salutation ' Reace 's Indian obeisance with this,

low bow of head & body with right palm on
forehead ; (vb) make s. (to). [f. Arab. salam]

sa‘lable,a. Fit for sale, ﬁndin%purchasers H
8. price, that article will feteh. ence sala-
Brruiry n. [-ABLE]

sala‘cious (shus), a. Lustful, lecherous.
Hence or cogn. sala‘ciousLy? adv., sala‘-
ciousxess, salicity, nn. [{ L salaz (salire
leap), -Ac10Us]

sa‘lad (-ad), n, Cold dish of uncooked usu.
sliced vegetables such as lettuce or endive sea-
soned with oil, vinegar, &c., & eaten with or
including cold fish, meat, hard-boiled eggs, &c.;
vegetable or herb suitable for eating raw; s.-
days, inexperienced youth; s.-dressing, mix-
ture of oil, vinegar, crecam, &c., taken with 8.;
s.-otl,superior quality of olive-oil. [E. OFsalade
ult. f. L sal salt, -apg(1)]

si’lamander, n. Lizard-like animal sup-
posed to live in fire¢{ person who can endure
grcat heat, fire-eating soldier &c.; spiritliving
in fire (cf, sylph, gnome, nymph); {Zool.) kinds
of tailed amphibian, whence salama‘ndrolp
a. & n.; red-hot iron for firing gun-powder,
hot iron plate for browning omelettes &c.
Hence salamar‘ndriaN, salama'ndringl,
aa, [F (-dre), f. L1. Gk salamandral .

sAl-amméoé niac, n. Ammonium chloride,
[L sal salt, AMMONI1AC]

sa'langane {(-ngg-), n. Swallow making
edible nest. [F, f. salamga name in Luzon]

sa‘lary,n., &v.t. Fixed periodical payment
made to person doing other than manual or me-
chanical work (cf, wages); {vb; chiefly in p.p.}
pay s. to. [AF (-ie), = OF salaire f. Lisalarium
orig. soldier's salt-money (sal salt, -ARY 1}]

sale,n. Exchange of a commodity for money
orother valuable consideration, selling (on, for,
3., offered for purchase; s. d», or or, relurn, ar-
rangement by which retaijler takes quantity of
goods with right of returning all that he fails
to sell), amount sold (the ss. were enormous);
public auction (put wp for s., offer at auction);
rapid disFosal at reduced prices of shop's stock
at end of season; BILLY of S.; 8 »ing, ring of
buyers at auction salesman, -woman, person
engaged in sclling goodsin s] opor as middle-
man between producer & retuailer, [OE sala
prob. f. ON sala cogn, w, Sk LL]

Sa‘lem, n. Nonconformistchapel. [ Heb.vii.2]

sa‘lep, n. Nutritive meal from dried tubers
of some orchidacecous plants, [F f, Turk, f.
Arab, thatleb]

sialera‘tus, n. (U.8.). Impure bicarbonate
of potash or sodium bicarbonate ag ingredient
in baking-powders. [f. mod. L sal aeratus
AERATE( salt]

Sac‘liani, a. Of thc Salii or priests of Mars.
[L Salii pl, (salire leap), -ax]

Sarclian? a. & n. (Member) of Frankish tribe
necar Zuyder Zee from which the Merovingians
were descended. [LL Salii the tribe, ’ANT

Sarlie, Sali‘que (-2k), aa. (Form -ic) = prec.
adj. {S. law, Frankish law-book extantin Mero-
vingian & Carolingian times); {-ic, -ique) S. laaw,
law excluding females from dynastic succes-
sion, esp. as alleged fundamentallaw of French
monarchy (based on a quotation, not referring
to such sueccession, from the law-book above).
[F (-que) £. Salii (prec.), -1C] o

s#-liein, n. Bitter crystalline principle got
from willow-bark & used medicinally. So sa’-
lievrL n., saliey-lic a. (-ic acid, used as anti-
septic & for rheumatism), sali‘eylaTe!(3) n,,
sali‘eylizE({5) & in same sense sali‘cylaTE?
vv.t.. sali‘eylisM{5) n., sali‘eylous (chem.)a.
[F (ine), f. L salix -icis willow, -IN]

sali‘cional (shen-), sé‘licet, nn. Organ
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WALDENSES

ingor practical jokes. Hence wa'ggERV{{} .,
wa'ggisd! a.,, wa'ggishLy? adv., wa'g-

ishNEssn. [prob. for obs. wag-haltcr gallows-

ird (prec. vb}]

wagel, n. Amountpaid periodically. csp. by
the day orweek or month,for time during which
workman or servant is at ciuployer's disposal
{usu. pl. exc. in certain phrr.; gets good ww.;
brings his ww. home; at a w. or ww. of £1 a

rweek 3 living w., wiw. that allow earncr to live,

without fear of starvation: a fair day's work
Jor a fair deay’s w.); requital {(usu. pl.; the ww.
aof sinis death); wage(s)Sund in Pol. Econ,, part
of community’s capital devoted to paying ww.
& salaries. [OF, = guage GAGE1]

wage?, v.t. Carry on(war,conflict). [earlicr
sense declare (war) f, OF wager (prec.)]

wa‘ger, n.,, & v,t. =BET n, & v.t, (but not
now in familiar use); (Hist.)w. aof battle, ancient
form of trial by personal combat between par-
ties or champions, w. of law, COMPURGATION.
[f. OF wageure f. LL wadiatura (wadiare
pledge, as prec., ~URE}]

wa‘'ggle, vii. & t., & n, = wag! (but in more
familiar usc). [-LE(3)]

warg(gyon, n. Four-wheeled vchicle for
drawing heavy loads, often with removable
semicylindrical tilt or cover, usu. drawn by two
or more horses (hitch one’s w. to a star, utilize
powers higher than one’s own); open railway
truck ; w.-boiler, -ceiling, -roaof, -vault, shaped
like w.-tiit. [f. Du. wagen, cf. OE wagn wain]

wa'g(gloner, 1. Driver of wagon,; (the H)
constellation Auriga. [-ER1]

wag(glone-tte,n. Four-whecled opcn plea-
sure vehicle (or with removabie cover) for one
ormore horses & with facing sideseats, |[-ETTE]

wagon=fit(F),n, Sleeping-caroncontinental
railway.

Waharbi, -ee, (-hah-), n. One of a set of
Mohammedan puritans following the letter of
the Koran. [Abd-el-TWahhab, founder c. 1700]

waif, n. Ownerless object or animal, thing
cast up by or drifting in sea or brought by un-
kunownagency; homecless & helpless person, esp.
nnowned or abandoned child; ww. & strays,
odds & ends, unowned or neglected children.
[OF, f, OXN {Icel, veif thing flapping about); n.
corresp. to WAIVE]

wail, v.i. & t., & n. {Lament, i. & t., with)
prolonged plaintive inarticulate usu. high-
pitched ery; (fig.) lament{ation) in words {often
over); (of wind &c.) sound (v. & n.) like person
wailing. Hence wai'lFuL a. (poet.), wai'l=-
ingLy2ady., [f. ON vala (v2 int., see WOE)]

wain, n. Wagon (chiefly poet. or agricul-
tural); Charles’s, Arthur's,or thelV,,CHARLES'S
walN. [f. OF waegn, ef, Du. & G wagen; cogn.
w. L vehere carry, Skr. vrahana- vehicle, Gk
okhos car, & WEIGH]

wai'nscot, n., & v.t. Wooden panclling or
boarding on room-wall; {(vb} line with w,,
whence wainscoting1(3) n. [earlier scnsc
kind of oakwooed, f. Du. wagenschot pcrh, f,
MDu. waeghe wave + Du, schot boarding cf.
CAMPSHOT; W, ref. to wavy grain of wood

waist, n, Part of humtan body below ribs &
above hips {large, small, w., of such circum-
fcrence; long, short, w., of such vertical extent);
contraction marking this in normal figure (has
no w., of stout person), analogous contraction
in middle of lon% object, e.g. fiddle or hour-
glass; part of ship between forecastle & quarter-
deck; partof garment encircling w., band round
w.from which petticoats &c, may be suspended;
w.-band, -belt, worn round w.; w.-cloth. = LOIN-
cloth ; wai'stcoat (also pr. wéskut), garment
reaching down to w. with front showing when

coat is open & usu, without slecves (slceved w.,
with sleeves for extra warmth or for use with-
out coat by workmen); w.-deep or -high aa. &
advv,, up to w. Hence ~waistep? a. [ME
wast {(wax?), cf. OHG wahst growth]

waitl, v.i. & t. Abstain from action or de-
partuve till some expected event occurs, pause,
tarry, stay, kick one’s hcels, be expectant or
on the watch, (often for, till; w. a minute;
shall not w. here any longer ; kept me wailing
or made me w.; have a month to w. yel; w. till
I come, for high water or a fine day; every-
thing comes to those who w. ; always fias to be
waited for, is unpunctual); await, bide, (is
waiting his opportunity; you must w. my con-
venience ; an only waiting the signal); act as
waiter, as servant shifting plates &c. at table,
(are you accustomed to waiting?; often at table),
or as attendant (LORDI1, GROOM, tn waiting);
defer (meal) till some once arrives {(don't w.
dinner for me); w. (up)on, watch (archaicl,
await convenience of, serve as attendant esp.
at table, pay visit to {person regarded as supe-
rior}, escort {archaic), (in race) purposely keep
close behind (competitor), follow as result;
watting-reom, provided for persons to w. in
esp. at railway-station or house of consultant.
[f. OF waiter {(now guetter) f, waite sentinel f.
OHG walite whenee G wacht cogn. w, WakEgE]]
wait?, n. 1. (PL) band(s) of persons singing
cardls &e. from house to house at Christmas.
2. Act or time of waiting (had a longw. for the
{rain); watching for enemy, ambush, (Zie 1n or
layw, usu. for), [senscl f. OF waite sec pree.;
sense 2 f. pree.}

wai'ter, n. In vbl senses; also or esp.: man
who takes & cxccutes orders, shifts plates, &c.,
at hotelorrestauranttables, whencewali tress!
n.; tray, salver; puMslaw.; TIDE<w, [-ER!]
waive, v.t. Forbear to iusist on or use,
tacitly or implicitly relinquish or forgo, (right,
claim,opportunity, legitimate plea, &c.). Hence
wail'VER Y n. (legal). [f. OF gaiver prob. £ ON
{Icel. veifa vibrate)]

wakel, v.i. & t. (past woke, waked: p.p.
waked, woken, woke). Ccase 1o slecp, rouse
from slcep, (often up; also fig. as spring wakes
all nature, nature wakes); be awake (archaic
exce. in part. or gerund, as in his waking howrs,
waking or sleeping); cease or rousc from sloth,
torpidity, inactivity, or inattention (usu. wp:
w, up, there!; wants something to w. him ups
the insult waked his dull spirit), rise or raisc
from the dead : (chiefly Ir.) hold w. over; dis-
turb (silence, place} with noise, inake re-echo;
w.-robin, wild arum or lords-&-ladies. [mixture
of OE awacan woc arise, be born, & wacian
wake, watch, cf. Du. waken, G wachen; cogn.
W. VIGIL, VEGETABLE]

wake? n. (Hist.) anniversarf’ of dedication
of church kept by watching all night, merry-
making or fair in connexion with this; (Ir.)
watch by corpse before burial, lJamentations &
merrymaking in connexion with it. [f. prec.]
wake3, n. Strip of smooth water left behind
moving ship (i» the w. of, behind, fo]]owin%,
after the example of). [f. Icel. v6k opening il
ice, cogn. w. Gk hugros, L humidus, wet)
wa'keful, a. Unable to sleep, (of person's
night &c.) passed withlittle or noslcep; vigilant.
Henece watkefulny 2adyv., wa'kefulxess n.
[WAKE), -FUL]

waken, v.t. & i, Cause to be, become,
awake (usu.=wwake up, but convering less of
abruptness). _[OE wecnan twacan WaKE1)]
Walde'nses {(wid-), n. pl. Puritan sect in
valleys of Piedmont, Dauphiné, & Provence,,
started c. 1470 & much persecuted in 16th &

CAPPO070


hcrawford
Highlight


Go to Previous View Go to Table of Contents - Appendix

WEBSTER'’S
NEW INTERNATIONAL
DICTIONARY

OF THE

ENGLISH LANGUAGE

Sceond Ehition

UNABRIDGED

UTILIZING ALL THE EXPERIENCE AND RESOURCES OF MORE THAN
ONE HUNDRED YEARS OF GENUINE WEBSTER DICTIONARIES

O Mevecam-Uebsles

WILLIAM ALLAN NEILSON, Pu.D., LL.D., LHD. Lirt.D.
Fditor in Chicf

THOMAS A, KNOT'T, Pe.D.

General Fditor

PAUL W, CARHART

Manuging biditnr

G. & C. MERRIAM COMPANY, PUBLISHERS
SPRINGFIELD. MASS.. U.S.A.
1446

CAPPO071



Go to Previous View

Go to Table of Contents - Appendix

' distinction to the proletariat.

sal’a.ried (sXl’&rid), adf. Receiving a salary; paid by a
salary; having a a_ljyditta.ched; gs, a salaur?sd officer; a
salaried office; selaried employees. . A

| safla.rie’go (si’li.rya’ed), . [Sp.] In medieval Spain,
land beld by the nobles, .

Sal'a-ri‘no (sil’&.r8nd), n. A character in Shakespeare’s
Merchant of Venice,

sal ar-mo’ni-ac (ir-md’nY.1k) or ar.mo’ni-ak., = SAL AM-
MONIAC.

sal’‘a.xy (sX’a.iY), n.; pl. -R1ES (r¥2). [AF. salgrie, OF,
salaire, fr. L. salarium pension, stipend, orig., salt money,
the money given to the Roman soldiers for sait, which wag

A AN SR L AR AL SR W

2, Compensation; recompense; reward; also, a remunera-
tion for services given, as a fee or honorarium, 0Obs. Shab

=T ATHE WUTLESy L ¥ap TDALA iy aes ING (-r‘"’na).
[Ci. ¥, salarier.] ‘To pay a salary to, as an employee; to
attach a salary to, as a Dost; to provide salaries for those
employed in, as a business; — chiefly in past participle.
sal’a.ry (sil’g-rf). Dial. var. of CELERY, _
salat’ (s&lith), n.; pl SATAWAT (sd-li’wit), [Ar. saldh.]
The ritual prayer of Mohammedans, made five times daily,
i in a standing position alternating with inclinations and
. _prostrations, the worshiper facing toward Mecca. .
Sa.la’thi.el (sc.]a’thi-El). 1. Successor of Jehoiachin, Bib.
2. a A name sometimes given to the Wandering Jew.
b The title and hero of a novel (1829) by George Croly.
i sall At'ti.cus or At’ti-cum (Et/1-kils, -kéim), [L.] Attic

salt.

[sal’hand’ (zil'bint, n. (G, salband, sahiband, lit.,
self end (cf._ snvacsﬁ._ See SELF; EKD,. Petrog., The
border of a dik¢ or other igneous mass, usually characterized
by a Aner grain or even glassy texture produced by the
chilling of the molten rock by the cold country rock.

sal ea-thar‘ti-cus (ka-thir’tl.kdis). [NL.] Epsom salt.

[sal culi-na’ti-us (ki‘lf-nd’rl.is; 7%, [L.J Old Chem,.
Common salt. See saLt, n., 1.

i sal de du’o-bus (d& dii*d-biis). [NL.] Old Chem. Po-
tassium sulphate; — erroneously supposed to be composed
of two salts, one acid and one alkaline.

sale (sal), n._ [Late AS, sala, fr. ON. sala, See sELL, ®,;
cf. maNDseL.] 1. Law. Actof sefling; a contract wherehy
the absolute, or general, ownership of property is trams-
ferred from one person to another for a price, or sum of
money, or, loosely, for any consideration; also, a contract

' for such transfer of ownership in the {uture or upon the

future fulfillment of some condition (this latter being by
some differentiated as an agreement to sell). The word
saleis often specifically used of the sale of personal proper .
as usually in the phrase ¢he law of sales. Cf. GIFr, n ,7 b,
2. Opportunity of selling or being sold; demand; market,
Where gingerbread wives have a scanty sale. Keals.
3. The purpose,end, or fact, of selling, being sold, or being
offered for purchage; exhibition for se]img; also, the status
of being purchasable; — chiefly in phrases, as the obsolete
of scle, set to sale, and lo sale, and the current on sale,
to émt up for sale, and for sale. Hence, for sale, to be
sold. “Omne who gets his services to sele.” Dryden. “Sull
is for sale, next June, that same chitean.” Browning.
4 Public disposal to the highest bidder: auction.
B, A selling off of surplus, shopworn, or other stock, at bar-
gain prices; an advertised disposal of marked-down goads.
— on sale or return. Onapproval. See apProvaL, 2,
sale, adj. 1. Orig., intended for selling rather than home
use; as, salemilk or bread; later, produced or raised in large
qy.anuhes for the trade; ag, sals lambs; sometimes, esp. in
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Wagling

bet.] . Act of gaging, or giving a pledge, to do something or
to abide the event of something; as, wager of battle (see
m:h BY BATTLE); wager of 1aw (See WAGER OF Law), Obs.
exc, Hist.
wa’ger (wa’jen), v. &.; WA'GERED (-j&d) ; wA’GER-ING. To
hazard on ti]_e {ssue of a contest, or on some guestion that
is to be decided, or on some casualty; to risk; venture;
also, to stake; bet; to lay as a gamble.
And wagered with him
Pieces of gold "gainst this which then he wore. Shak.
— v. 1. To make a bet; to lay a wager.
wag’er (wai’ér), n. One who or that which wages, or en-
gages in a contest or competition; competitor.
The great pumbers of these fish show that they are successful
wagers gl life. . W;{ham chh'-
wage rate. The amount of yrages paid per unit of time
or a particular job or class of jobs.
wa’ger.er (wi'jtr.ér), n. One who wagers,
wa’ger-ing (-ing), adj. Hazarding; pertaining to the act
of one who wagers; betting, .
wager of battle. Law. Trial by battle. Hist.
wager of law. Early E’ng. Law. The act of a party hav-
ing the negative, usually the defendant, in an action in giv-
ing a pledge, or in binding himself, to resort to and abide th%
event of an attempt to prove his case by the oath of himsel
and the required number of oath helpers, or compurgators.
In early times various causes civil and criminal were so
settled, and the required number of oath helpers varied
oth with the rank of the parties and the nature of the
offense or default. The procedure survived into modern
times as a peculiarity of the actions of detinue and debt.
It was abolished in England by 3 &4 Wm. 1V, c. 42, § 13,
aving already been long practically obsolete,
wager policy, See 3d poricy, 1.
wag'es (wij’€z; -Tz; 119), n., pl. of WAGE, n. (see WAGE,
n., Note). 1. Pay given for labor, usually manual or me-
chanical, at short stated intervals, as distinguished from
salaries or fees,
2, Theoretical Econ, The share of the annual product
or national dividend which goes as a reward to_labor, as
istinct from the remuneration received by eapital in its
varigus forms. This economic or technicz] sense of the
word wages is broader than the current sense, and includes
not only amounts actually paid to laborers, but the remu-
neration obtained by those who sell the products of their
own work, and the wages of management, or superin-
tendence (called also sarnings of management), which
are earned by skill in directing the work of others.
REAL WAGES, lst EARNING, 2
Syn.— WAGES, HIRE, SALARY, STITEND, PAY, EMOLUMENT.
WacEs and BIRE (the latter somewhat archaic in this sense)
denote the price paid {or labor, esp. by the day or week; as,
a day laborer’s, carpenter’s, cook’s wages; “The laborer
is worthy of his Aire” (Luke x. 7). SALARY and STIPEND
denote a fixed compensation, commonly paid at longer
intervals than wages, for services (often professional)
which require training or ability; as, the salary of a min-
ister, a teacher, a bank president, a consul. Pay, which
is often general in its sense, may be equivalent esp. to
wages (as in payday, pay rg&l, etc.); more specifically, it
is used with reference to soldiers; as, an officer on half pay.
EMOLUMENT applies to whatever profits arise from office
or employment; as, “the emoluments of a profession”
(G:bbon}‘;_ “A Worthier successor wears his -dignity and
pockets his emoluments” (Hawthorne). Cf. PAY.
n;a e scale. 1. A series of rates of wages paid for related
asks,
2. The level of wages paid by an individual employer.
wages fund. = waGE FUND.
wag’es—man’ (wij’€z.-min’; -Yz-; 119), n.; pl. -MEN (-m&n’).
A wageworker. Rare. i
wage system. FEcon. An industrial syster in which free
laborers are hired by capitalists to do a large part of the
productive work of society; — contrasted with slavery or
? dom on the one hand, and small proprietorship on the
oLner.
wage’work’ (wai’wilrk”), n. Work done for wages.
wage’work’er (-wﬁr‘ké‘g, n. One who works for wages, —
waga’work’lnlg, adj. & n.
wag’gel (wig'él), n., or Wa nll. A black-backed gull
in immature plumage. Local, Eng.
wag’ger (wlig’ér), n. One who or that which wags.
‘ger-y (wig’er-l), n.; pl. WAGGERTES (Yz)., [From
WAG.] 1. The manner or action of a wag; mischievous
merriment; pleasantry; jocularity; waggishness.
2. A bit of foolery; 8 jest, esp. a practical joke.
wag'gie, wag’gy (wig'), n. [Sec wac, v.] A wagtail;
esp., the pi wagtail. Logal. rit.
wag’gish (-1sh), adj. 1. Like, or characteristic of, a wag;

sportively or rood-humaredlv mischievane ar raouich:
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cpfelt{ cotidn’t give up, for my own sake or

”;,me 10 make an effort for John's sake,

od's 0 goodness, etc., sake) used to
atience, annoyance, urgency, or

o “Oi, for God's sakel” snarled Dyson|]

angetit, forhem'ensmke-’

ioT old times’ sake in memory of former

owiedgmenl of a shared past: tlrey sar

ts for ofd tines’ sake,

3 English sacu ‘contention, crime,” of

Tigin; related to Dutch zaak and German

‘a base meaning ‘affair, legal action,

;n,,hrasefu) the sake of may be from

j{alSO sakl or saké) p n. a Japanese

ink made from fermented rice,

ydrur‘lk warmin small porcelam cups.
janese.

i/ » 0.1 alarge Eurasian falcon with -
and whitishhead, used in falconry.

¢, family F aicomclae

sm of cannon.

ddie Englist: from Old French sacre,
rifalcon.

of ['sika/ official name for

Jen, saxHol'yén/ alarge Russian

ussia and separated from it by the
(- capital, Yuzhno-Sakhalinsk. Froni 1905
d| into the northern part, held
southern part, occupied by Japan.
Ho,rof, 'sik-, - rBv/, Andrei
(1921-89), Russian nuclear physicist
ampaigner. Althoughhe helpedto
hy‘drogen bomb, he campaigned
pru!fferatwn He t’ought for reform
|ght$ mlhe former Soviet Union, for
ntericed 1o internal exite 1980 -86.
2 (1575).
-1916), British short- smry writer,
seudmym of Hector Fugh Munro.
inpass the satiric, comic, macabre,
,and frequently depict animals as
evenge gnhumankind,
*sake » w. (pl. sakis) a tropical
onkeyivithcoarse furand along
ehe il. ® Genéra Pithecia and
: several species.
Bth rent.; via French from Tupi saui.

torthe Indian tfee that yieids

and dammar resin, It is the most

iy important source of timber in India.
busta, famity Dipterocarpaceae.

Bthcent.: from Hindi sal.

common greeting in

¢ and Muslim countries.

£ or pespect, with or without

i ,typically consisting of a low
d body with the hand or fingers
ed Ccmpare with sHatom.
ful compliments.

alaam.

cent.: from Arabic (a! )m[(em

be upon you).

|}(ahe saleahle) p ad), ftor able

Noa

202

bil. ly,‘ sala bilitaf n.

/> adf. Cof writing, pictures, or
al magt, #s inan indecent way and
interést in or enjoyment
u“sstanes u lustful; lecherous:
1falr fered.
clously ai{v , safa :Fous ness
£ 0. (Cated),
tifronLatin salax, salac-
ays,
old dish of various nmmres
Btables, usually seasoned
¢ crdressmg and sometimes
Y fish, uf other ingredients: a
tad. medifier] a mixture
‘ingredient served with a
led with tuna satad| fruit
Suitable for eating raw.
English: from Q}d I'rench
$al salada, based on Latin saf

Yna's salad days) the period
A '“expeuencerl u the peakor

are’s f_m: ony and Cleopatya

- €€ phessinG (sense 1).
# “‘er term for saLter.

1541

Sal-a-din f'saladn, 'salo,din/ (113 7-93), sultan of
Egyptand Syria1174-93; Arabic nanie Salah-ad-
Din Yusufibi-Ayyub, He reconquered Jerusalem
from the Christians in 1187, but hewasdefeated by
Richard the Lionheartat Arsuf in 1191.

satal [so'lalf p 5. aNorth Americanplant of the *
heath family, with clusters of pink or white flowers
and edible purple-black berries. @ Gaultieria
shallon, family Ericaceae,

~ORIGIN early 19th cent.: from Chinook'jargen
satlal.

Salam fs¥'ldm/, Abdus (1926-1996), Pakistani
theaoretical physicist. He independently developed
a unified theory to explain electromagnetic
interactions and the weaknuclear force. Nobel Prize
for Physics (1979), shared with Sheldon Glashow
and Steven Weinberg.

Sal-asman-ca /sale'mancka, ,sila'miancka/ a city in
western Spain; pop. 155,740 (2008).

sal-a-man-der /sala mandar/ p n. 1 a newtlike
amphibian that typically has bright markings,
and that once was thought to be able to endure
fire. @ Order Urodela: four families, in particular
Salamandridae, and numerous species, including
the fire salamander.

2 amythical lizardlike creature said to live in fire
or to he able to withstaud its effects. @ an elemental
spiritliving in fire.

3 ametal plate heated and placed over food to
brown it. m a space-heater, usuaily-fueled by -~
propane.

4 archzi a red-hot iron or poker.

~DERIVATIVES sal-a-man.drine /salo'mandcin/ adj,

~ORIGIN Middle English (sense 2): from Oid French
salamandre, via Latin from Greek salamandra.
Sense 1 dates from the early 17th cent.

sarla-mi /se'limé/ » n. (pl. same or salamls) 1 a type
of highly seasoned samage ‘originally from Italy,
usually eaten cold in slices.

2 Baseball, informal a grand slain home run. [a playon
the word ‘slam.’}

—ORIGIN Italian, plural of spfame, from a late Latm
word meaning' tosalt

Sal-a-mis /salamis/ an island in the Saronic bullm
Greece, to the west of Athens.

sal am:morni-ac ['sal a'moné.ak/ » 1. old- fashioned
ﬁEl’mel’AMMONIUM CHLORIDE. |

-ORIGIN Middie English: from Latin sal anwmaniacus
'salt of Ammon’ (see AMMaNIACAL).

Sa-fang Pass /sd'laNc/ a high-altitude route across
the Hindu Kush in Afghanistan. A roadand tunnel
were buili by the former Soviet Union during the
1960s to improve the supply route to Kabul,

sa-lar-i-at /sele(a)réat/ » n. (the salariat) salaried
white-collar workers.

—OR1GIN early 2othcent.; from French, fram saldire
‘salary,’ on the pattern of prolétariat’proletariat.’

sal-a-rled ['saloréd/ » ad). receiving or recompensed
bya salary rather than a wage: salaried einployees |
e was in sataried employment.

sal-a-ry /'saloré/ ¥ n. (pl. salaries) a fixed regular
payment, typically paid on a monthly or biweekly
basis but of tenexpressed as an annual sum, made by
an employer to an emgloyee, esp. a professional or
white-collar worker: he received a salary of $29,000|
{as modifier] a Ispercem salary increase. Cumpare With
WAGE.

b v. (salaries, salarying, salarled) fwith ob.] aichalc pay
a salary to.

~ORIGIN Aiddle English: from Anglo-Norman
French saiarie, from Latin salarium, originally
denutlng a Roman soldier’s allowance to buy salt,
fromsal'salt.

sal-a-ry-man ['saloréman/ » n. (pl.salarymen) (esp,
in Japan) awhite-collar worker.

sarlat /so'ldt/ » 0. the ritual prayer of Muslims,
performed five limes daily ina set form.

~QRIGIN Arabic, plural of salidh ‘prayer, worship.

Salaszar ['sala zdr/, Antonio de Olivelra
{1889-1970), Portuguese statesman; prime minister
1932-68, He naintained Portugal’s neutrality
throughotit the Spamsh Civil Warand World
War LI,

sal-bu-ta-mol /sal'byadteo,mil, -mil/ » n. Mediine
a synthetic cumpcund related to aspirin, used as
a bronchodilator inthe treatment of asthma and
other conditions involving constriction of the
airways,

~ORIGLN 19605 frommf(:cy!rcnc;d)i but(yl) +
amine) +-ov.

sal:.chow /['salkou/ (also Salchow) b n. Figure Skating
a jump in figure skating with a backward takeoff
fron the backward inside edge of one skate to the
backward outside edge of the other, with one or
morefullturnsin theair. -

— ORIGIN early 2oth cent.: named af ter Uln(h
Salchow (1877--1949), Swedish'skater.
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Salic fJaw

sale /sil/ » n. 1 the exchange of a commodity
for money; the action of selling somethiing: we
withdrew it.front sale | thesale iwas fallei through.

& (sales) a quantity or amount sold: price cus failed
to boostsales. u (sales) the activity or business of
selling products: direc!a?ofsnle.r and marketing.

2 an event for the rapid disposal of goods at
reduced prices for a period, esp, attheend of a
season: a clearaice sale. v [often with modifier] a public
ar charitable event at which goods are sold. ma
public auction.

—PHRASES (up) for sale offered for purchase; to be
bought: cars for sale at reasonable prices. on sale
offered for purchase: the November issite is on sale
now. u offered forpurchase at a reduced price.

- ORIGIN late Old English sala, from Old Norse sala,
of Germanic origin; related to sect.

sale-a-hle b adj. variantspeiling of satasLe,

Sa-lem f'silam/1 an indusirial ¢city inTamil Naduin
southern India; pop. 872,400 (est.2009).

2 the state cayital of Oregon, on the Willamette
River, southwest of Portland; pop. 153,435 (est.
2008).

3 a city and port in northeastern Massachusetts,on
the Atlantic coast, north of Boston; pop. 41,256 (est.
2008). First settled in 1626, it was the scene in 1692
of a notorious series of witchcrat trials.

sal-ep ['salap/ p 1. a starchypreparation of the dried
tubers of various orchids, used as a thickener in
cooking, and formerly in medicines and tonics.

—ORIGIN mid 18thcent.:from French, from Turkish
sdlep, From Arabic (kisa-"t-) ta'lab, the name of an
orchid (literally ‘fox’s testicles’).

sal-e-ra-tus (sala'ratas/ b n. dated sodium
bicarbonate (or sometimes potassium hirarbongte)
asthe mainingredient of bakingpowder.

—ORIGIN mid 19th cent.; from modern Latin sal
aeralus ‘aerated salt, .

Sa-ler«no /selarng, -'lefe)r-/ a port onthe western
coast of Italy, onthe Gulf of Salerno, southeast of
Naples; pop. 140,489 (2008).

sales-cierk /'saizklark/ (also sales clerk) b n, an
assistant who sells goods in a retail store,

sales-girl fsalzgerlf p n. a female salescierk.

Sale.sian /so'lézHon/ » ad). of or relating to
a Roman Cathotic educational religious order
founded near Turin in 1859 and named af ter

. St. Frands de Sales.

» n.a member of this order.

sales-la-dy [sdlz,[ddé/ » 0. (pl. salestadles) a”
saleswoman, esp. one working as a salesclerk.

sales'man ['salzman/ p n, (. salesmen) a man
whase job inyolves selling or promoting commercial
products, either ina store or visiting locations to get
orders: an fnsurance salesman.

- DERIVATIVES sales:-man-ship /- SHip/ n.
sales-per-son ['5diz parsan/ b n, (pl. satespersons or
salespeople) a salesman or saleswomar (used as a

neutral alternative).

salesroom {’salz,r08m,-,rédm/ » n.areomin which
items are sold at auction. ® a showrcomdisplaying
goods oftered for sale.

sales tax p n, a tax onsales oron the recelpts fmm
sales.

sales-wom-an /'silz,wodman/ » n. (pl. saleswomen)
awoman whaose job involves selling or promoting
commercial pl’cdulcts. .

Sal-ford [s6lferd,’sal-/ an industrial city in
northwestern England, near Aanchester; pop.
69,600 (est. 2009).

sa-li-an [saléan, -yon/ w adj. ofur relatmg tothe

Salii, a 4th-century Frankish peﬂple living near the
Uswl River, fromwhont the Meruvmglans were -
desrended.

P 0.2 mentber ofthlspeuple.

Sal.le /'salik, 'sal-/ » ad]. another ternf forSavan.

sal-hcin /salisin/ » n. Chemistrya bitter compound
present inwillowbark. It is a glucoside refatedto
aspirin, and accounts for the ancient use of willow
bark as a pain-relieving drug.

—ORIGIN mid 19th cent.: from Frenchsalicine, from

l.atin sallx, salic- “willaw'

sa-li-cio-nal fsa'lisHanl/ » n. an organ stop witha

soft reedy tone,

~ ORIGIN mid 19th cent.:from German Salicional,

from Latin salix, salic- ‘willow’ + the abscurely
derived suffix -jonal,

Sal-l¢ law histerial B n. 4 a law excluding females
from dynastic succession, esp. as the alieged
_fundamentzl law of the French monarchy.
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wag

—~ORIGIN early 161h cent. (in the sense ‘escort (a
ship)"): back-formation fromobsolete waster
‘armed convoy vessel,' from Low German and Dutch

wachter, from wachten "to guard.” A sense ‘convey by

water’gaverise to thecurrent use of theverb,

wag! fwag/ > v. (wags, wagylng, wagged) (with
reference to an animal’s tail) move or cause to move
rapidly to and fro: Ind otj iis tail began to wag | lwith
ok ) the dog went out, wagging its tail. w [with obj]
move (an upward-pointing finger) from side to side
to signify a warning or reprimand: sfte wagged o
finger at Elinor. w [no obl.] (used of atongue, jaw, ot
chin, as representing a person)talk, esp. in order to
gossip or spread rumors: thisisa small istand, ahd
tongues are heginning to wag.

¥ n, a single rapid movement from side to side: @
chirpywago fthe head,

—PHRASES how the world wags dated how affairs are
going or being coﬁduc[ed the tail wags the dog
see TAIL".

-OR1GIN Middie Enghsh(as averb): from the
Germanic base of Qld English wagien"to sway.’

wag” i n dateda person who makes facetious jokes.

—DRIGIN mid 16th cent. (denoting ayoung man or
mischievous boy, also used ag a term of endearment
10 an infapt): probably from dbsolete waghalter

“person likely to be hanged’ (see was', HALTERT),

wage fwajf ;- n. (usu. wages) a fixed regular
payment,.typically paid on a daily of weekly basis,
tade by an employer to an employee, esp. to a
manual or unskilled worker: wewerestruggling to
get better wages. Compare with sawary. m (wages)
Econamics the part of total production that is the
return to labor as earned income, as distinct from
the remuneration received by. capital as unearned
income. m the result or effect of doing something
considered wrong or unwise: if1e wages of sin is
death.

» v. [witheb].] carry on (awar or campaign): it{s
necessary todestray their capacity towage war.

—oRrIGIN Middle English: from Anglo-Norman
French and Old Northern French, ufGermamc
origin; related to cage' and weo.

wage drift » n, Finznce the tendency for the average
level of wagesactually paid to rise above wage rates
through increases in overtime and other factors.

wa-ger /wajar/ b n. &v.inore formal term for ger.

—ORIGIN Middle English {also in the sense ‘solemn
pledge’): from Anglo-Norman French twageure, from
wager “to wage.”

wage slave p n.informal a person wholly dependent
on income from employment, typically employment
of an arduous or menial nature.

—DERIVATIVES wage slav-ery n,

wagigery fwageré/ » n (. waggerles) dated
waggish behavior or remarks; jocularity. m archac a
waggish action or remark.

wag-gish wagisH/ b adj. dated humorousin a
playful, mischievous, or fucetious manner: @ wag’g’:s.’i
viposte. .

—DERIVATIVES wag-gish-ly adv., wag-gish-ness n.

wag-gle ['wagal/ b v. infoimel move or cause to move
with short quick movemenits from side to side or up
and down; [rio obj ] his arm waggled] bwith ob).) Mary
waggled aglass at thent. m [with obj.} swing (a golf
club) loosely to and fro over the ball before playing
ashot,

¥ n. anactof waggling.

—-ORIGIN late 16th cent.: frequentative of was".

wag-gle dance p n. a waggling movement
performed by a honeybee at the hive or nest, to
indicate to other bees the direction and distance of
asourceof food.

wag-gly jwagge)le] P ad). mnvmgwuhqutck short
movements from side to side or up and down: a
waggly tail.

Wag-ner' jwagnsr/, Horuis (1874-1955), US
baseball player and coach; full name John Peter
Wagner; known as the Flying Dutchman. Joining
the National League in 1897and playing shortstop
for the Pittsburgh Pirates 1900-1917, he wasnoted
for hitiing, steating bases, and speed. Baseball Hall

. of Fame (1936).

. Wagner? fvignar/,Richard (1813-83), German
composer; full name Wilhelm Richard Wagner. He
developed an operatic genrethat he called music
drama, synthesizing music, drama, verse, legend,
and spectacle, Notable works The Flying Dutclman
(1841), Der Ring des Nibefungen (1847-74), Tristan
and Isolde (1859), and the Siegfried idyil (1870).

Wagne-ri-an /vig'ne(a)réan/ p adj. of , relating to,
or characteristic of the operas of Richard Wagner.
B having the enormous dramatic scale and intensity
of a Wagner opera: a strategic predicament of
positively Wagnerian proportions.

P 1. an admirer of Wagner or his music.

1942

Wag-ner tu-ba p n. abrassinstrument of baritone
pitch with anoval shape and upward-pointing bell,
combining features of the tuba and the Frenchhorn
and first used in' Wagner's Der Ringdes Nibelungen.

wag-on [wagan/ (8it. also waggon) b n. a vehicle
used for transporting goods or anather specified
purpaose: a coal wagon | an ammunition wagon.

m a four-wheeled trailer for agricultural use, or

a small version of this foruse as a child's toy. ma
horse-drawn vehicle, esp. a covered wagon used by
early settlers in North America and elsewhere. ma
wheeled cart or hut used as a food stall. m a smazll
cart orwheeled table used for serving drinksor
food. w a vehicle like a camper used by gypsies or
circus performers. & informal short fot sTaTion wAGoN.
H Bril, a railroad freight car.

—PHRASES flx someone's wagon bring about a
person’s downfall or spoil their chances of success.
hitch one’s wagon to a star see HircH. off the
wagon (of an alcoholic) drinking aftera period
of abstinence: she fell of f the wagon fwo days after
making a resolution to quit. on the wagon informal
{of an atcoholic) abstaining from drinking: Agnes
was thinking of going on the wagon again.

~OQRIGIN late 15th cent.: from Dutch wagen; related
10 vaain.

wag-on-er fwaganar/ (Bt also waggoner) b . the
driver of ahorse-drawnwagon.

— ORIGIN mid 16th cent.: from Dutch wageuam from
wagen (see vAGOH).

wag-on-ette /wagonetf (Biit. alsowaggonette)

» 1. a four-wheeled horsedrawn pleasure vehicle,
typically open, with facing side seats and one or two
seats arranged crosswise infront.

wagron-lit [vigon 1€/ » n. (pl wagons-lits prorunc.
same) a sleeping car on a Europeanrailroad.

~ORIGIN from French wagon ‘railroad car’ + lit*bed.

wag-'ondoad [wagen 16d/ » n. an amount of

something that can be carried in one wagon: a

wagontoqd of food.

wag-on train p n histoical a convoy or train of
covered horse-drawn wagons,asused by ploneers or
settlers in North America.

wag-tail fwagtal/ » n. a slender Eurasian and
African songbird with a long tail that isfrequently
wagged up and down, typicallyliving by water.

@ Family Motacillidae: two genera, in particular -

Motacilla, and several species.

Wag-yu /wigyan/ ¥ n. [often as modifier] abreed of
Japanesecattle. m the tender beef obtained from
such cattle, typically containing a high percentage
of unsarurated fat.

~ORIGIN Japanese, from wa ‘Japanese’ + gy ‘cattle,
beef.

Wah+ha-bi fwohibé,wi-f (also Wahahi) » n, (pl.
Wahhahis /-bézf) amember of a strictly orthodox
Sunni Muslim sect founded by Muhamunad ibn
Abd al-Wahhab (1703-g2). Tt advocates a return to
the early Islam of the Koran and Sunna, rejecting
later innovations; the sect s still the predominant
religious force in Saudi Arabia,

—DERIVATIVES Wah-ha-hism /-bizem/n,,
Wah-ha:hite n, & ad].

wa-hi-ne jwi'héné/ p a. 1 a Polynesian woman or
wife, esp. in Hawaii or New Zealand.

2 ayoung woman surfer.

—~ORIGIN Hawaiian or Maori,

wa-hoo? /'wi hao, wi'h(o/ b n. (also wahoo elm)
another term for WINGED EL.

—ORIGIN perhaps from Creek ahd-hwa 'walnut.

wahoo? » n. a North American burning bush.

8 Euonymus atropurpirea, family Celastraceae.
—~ORIGIN fromDakota.
wahoo® » n.alarge predatory tropical marine

fish of the mackerel {amily, prized as agame fish.

@ Acanthocybiton solandert, family Scombridae.
~ORIGIN early zoth cent.: of unknowi} origin.
wa'hoo? p exclam. another term for yanoor.
—ORIGIN 1940s:probablya natural exclamation,
wah-wah /'wiwa/ (also wa-wa) b n, a musical

effect achieved on brass instrunnents by alternately

applying and removing a mute and on an electric
guitar by controtling the outpiit from the amplifier
with a pedal. ma pedal for producing suchan effect
on anelectric guitar.

—ORIGIN 19205 fmitative.

waif /wif] » n. 1 a homeless and helpless person,
esp.a naglecced or abandoned child: she is foster-
other to varieus waifs and strays. 8 an abandoned
pet animal.

2 Lawapiece of property thrown away by a fleeing

thief and held by the state in trustfor the owner 1o

clalm.

—DERTVATIVES waif-ish at).
~0RIGIH late Aliddle English: froman Anglo-

Norman French variant of Old Northern French gaif,

probably of Scandinavian origin. Early use was often
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inwaif andstray,asa Legaltermden
property found and, if unclaimed , falting
of the manor. :
Waikarto [wikatd, ~katd/ a river in Na;
that flows northwest for 270 mites (434 Koy
the center of North Island to the Tasm:
country’s longest river.
Wai-i-ki /wiki'ké/a beach resort, ; a subligh
Honoluly, on the island of Qahy in Hawa
wail jwal/ pn.a prolonged high| pitch
grief, or anger: Christopher let out g
resembling this: the wail of an air-raid si
» . [10 obj.] give such acry of pain, grief; or;
Tina ran off wailing | jwith diiect speach} B
wailed. m make a sound resembling sut.
wind wailed and buffeted the (imber str
obj.] literary manifest or feel deep sorrow fo
shewailed her wretched Jife.
—DERIVATIVES wailer n, wail -ful J- Ea];“j
v/ailing:ly adv,
-oRIGIN Middle English: from Old Nors.
to WOE. &
Wail-Ing Wall /waliNG/ anather name fior Wess,
Wai.
Wai-mea Can-yon /wimadafa deepcanygn
western Kauai Island in Hawaiii Also ¢alt
Canyon of the Pacific.

Wain ,fwan,',John (Barringion) (3925 94);
writer and critic. One of the Angry Your,gg\
ihe early 19505, he was later professor of poe!
Qxford 1973-78. :

wain /wan/ » n, ardio a wagon Urcarl
short for CHARLES'S WA,

—-0oRIGIN Old English wag(e)n, of Gerinani
related to Dutch wagen and German W!!
wAY and wWEelGH!,

wain-scot fwanskdt, -skat, -skit/ b n q)a
area of wooden panclmg onthe lower part {h

quality, used mamly tc make panéling.’
» v. (wainscots, walnscol!ng, walinsc
walnscots, walnscotting, walnscotted)
line {a room or wall) with wooden paneling, -
~0RIGIN Middle Englisix from Middle L
wagenschot, apparemly from wr.-gen W
probably 1neaning parlluon .
wain-scot-ing /'win,skoting, - ski- {[aiso
walnscotting) 1, wooden panelmg that ings |
lower part of the walls of a room,, & matex a
such paheling.
Wain- wrlght [wanrit/, Jonathan Mayhew
(1883-1953), US army officer. The general in
charge of all US 1roops on the Phlllppme isiang
from March 1942; he was forcéd to 5urrenderat
Corregidor in May and was held as apnsoﬂ uf\i
bythe Japanese until 1945.-
uildei
CoiTsEE

wain-wright ,"Wan ritf b o, his{ondl a\vag

Wai-pa-hw jwi'pihod/ a city in Hawa:l, onsoulhen%,;h
Oahu Island, west of Pear] City; pop, 33,108 (2

WAIS jwis/ pabbr. Computing wndegreamfnfma
service, designed to pravide accessto informatic
across a computer network..

waist jwist/ p n. the part of the human hcdy be!
the ribs and above the hips. & the circumferen(
of this: her.waist is 28 Inches. m & narrowmgo
trunk of the body at this poini: the Iast tmleJD“
awaistwas around 1978, m the part of a garmeﬂ
encircling or covering the waist. m thepoint 2
which a garment is shaped so as to narrow bétwe
therib cage and the hips: ajacket with a bgh walsth
& ablouse or bodice. | a narrow paitin the midd
ofanything, such as a violin, an hourglass, the bo‘i
of wasp, etc. = the middle part of a ship, between
the forecastle and the quarterdeck.

~DERIVATIVES waist-ed ad), in combination] Jugh
waisted, walst:less adj.

—-ORIGIN late Midd!e English: apparently
representing an Old Englishword from the
Germanic root of waxi,

waist-band fwas(t) band/ » n. astrip of £loth
forming the waist of a garment suchasa Sk\ﬂ
pair of trousers. <

waist cloth p n. aloincloth.

waist-coat [wis(t) kot, ‘weskat] b . Brit. a vest es
one worn by inen over a shirt and under a Jacke
n historical 2 man’s quilted tong-sleeved garment “.om
under a doublet in the 16th and 17thcenturfes

waist-deep » ad]. & adv. of or atadepth to reacht
waist: los adj) tire waist-deep water|[as adv E”W""d
stood walst-deep in the water.

waist-high p ad). &adv. of or at a height to reach (e
waist: las ad] a ruin surrounded by watst-high 3”" ass
[asadv] weeds grew waist-high.

walstline fwas(),lin/ » n. an imaginary llne !
arotnd a person’s body at the waist, esp. with'' -
respect to its size; eliminating inches fromihe
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Saint Vincent | salbutamol

Saint Vincent, Cape A promontory at the southwest extremity
of Portugal. Prince Henry the Navipator established (c. 1420) a resl:
dence nearby that served as a base for the explorational voyages that he

AND
. t’i GRENADINPS

ST LUCA
Cortiaan  ATANTIC
S BARIADOS [,
Hgaoen, ST VINCENT

ﬁcm L

Safnt Vincent and the Gren-a.dines {ﬁmﬂ‘a dénz’) An
island country in the central Windward Islands of the West Indies. It
comprises 5t. Vincent Esland end the northern islets of the Grenadines.
Part of the West Indies Federation from 1958 to 1962, the country galned
self-governing status in 1969 and full independence tn 197%, King: 3
on St. Vincent, is the capital

Salnt Vi-tus® dance also Saint Vi-tus's dance (viftas, -ta-skz) n.
Swsy(ianham‘s chorea. [After Sain Vitis, third-century an Chiristian
martyr,

Saint Vincent and
the Grenad'jnes

salamander

fire salamander

Salamandra salwnandra

Sal (si-pén’, -pan, si/piin) The largest island of the Northern
Mamna Islands in the western Pacific Ocean. It was held by Spain, Ger-
man and Japan before being captured by US troops in July 1944 during
d War IL It was part of the US Trust Territory of the Pacific Islands
rmm 1947 1o 1978 and now serves as the capltal of the Northern Marl-
anas, —Sai'panese! (-nédf, -nést) adj. & n.
:?Ith (sEth, s37th) v Archale A third person singula: present tense
say.
Saiwa (sifva, shif-) i Hindutsit One who wnrships Shiva. [Sanskrit
faiva-, belonging to Shiva < Sivali, Shiva] —Sai’va adj. —Saifvism n,
SasJarma (sa-hifma) An extinet voleana, 6,542 m (21,463 ) high, in
the Andes of western Bolivia near the Chilean border, 1t is the highest
mountain In Bolivia.
Saskal (s37ki*) A cily of southern Honshu, Japan, on Osaka Bay south
of Osaka, It was a feading port from the 15th to the 17th century.
Sak.a.ka.we.a (sik'a-ka-w¥a), Lake A reservolr In west-central
North Dakota. It Is a widening of the Missouri River and was created In
1956 when the Garrison Exam svas completed.
sake’ (sik) n. 1. Purpose; motive: a quarrel only for the sake of argu-
went, 2, Advantage; good: for fhe sake of his healih. 3. Personal benefit
or interesl; welfare: for lrer owu sake. [Middle English, Jawsuit, guilt < Old
English sacu; see sag-In App. 1]
sa.le? also sa-ki (sifks, L) n. A Japanese liquor made from ferment-
ed rice. [Japanese.}
sa.ker falcon (si’kar) n. A Eurasian falcon (Falco clierrig) having
brown plumage and often twained for falconry. [Middle English sacre <
Ol French < Arabic sagr, probably < Tarklc *soygur, falcon.]
Saskhasdin (silk/a-Jen’, -lan, si-ema-lyen?) An dsdand of southeast
Russla in the Sea of Okhotsk north of Hokkaido, Japan, Colonized by
Russia and Japan in the 17005 and 1800s, it passed under Russian control
in 1875,
Sa.kha.rov (sifks-réf’, sikfs., sifma.raf), Andrei Dimitrievich
19211988, Sovict physicist and dissident who helped develop the first
Soviet hydrogen bomb. An ontspoken advocate of human rights and nu-
cler disarmament, he won the 1975 Nabel Peace Prlze and was banlshed
to Gorky (now Nizhniy Nevgorod) from 1980 to 1986,
sa-ki? (sirke, -k&) n. Varfant of sake?,
sa-ki? (s22ke) n, pl kis Any of several small omnivorous arboreal
monkeys of the %enm Pithecin and Chirapotes of northern and central
South Amerlca, having long legs and a long bushy nonprehensile tail,
[French, shortening {(given asa name to a specles of saki by Georges Louls
Leclerc de Buffon) of English snkee winkee, sakiwinki, ultimately < ‘Tup{
sngui or a kindred Tupl-Guaran{ source.]
Saki (s2'ke) See Hector Hugh Munro.
Sa.khshl.ma (sa'ke-shéfm, si-kifshe-ma’) An ishnd group of
Iapan in the southern Ryukyu Islands east of Taiwan. The islands were
bambed by the Allies in April-June 1945,
Sa a+ra (s-kir/s) See Sagqara.
sal (saiu w. Salt. [Middle English < Old French < Latin sa; see sal- in
App. L.
sa-laam (sa-lim/) 2. 1. A ceremonious act of di nee or obei-
sance, especially a low bow performed while placing the right palm on
the forehead. 2. A greeting In various Muslim cultures, & tr & infr.y.
-laamed, -laaming, -laams To greet with or perform a salagm.
[Arabic salam, peace, salaam < safima, to be safe; see 3lm in App. 1]
sal-a.ble also salesasble (s3/la-bal) adj. Offered or suitable for sale;
marketable, —sal’asbilfisty, sal’a.ble:ness n. —salfa.bly adv
sa-la.cious (sa-1afshas) adj. 1. Appealing to or stimulallng sexnal
destre: salacions reading materlal, 2. Characterized by or Insimt:ng
sexual desire; lustful: a salacions wink. [< Lalin salix, saldc-, fond of
Teaplng, lustful < salfre, to leap; see sel- in App, 1] —sa-!a‘cmus-ly adv.
—sa-larcious-ness, sa-laci-ty (sa-14s71-t8) n.
sal.ad (saltad) n. 1a. A dish of raw leafy green vegetables, often tossed
with pleces of other raw or cooked &cﬁdables, frult, cheese, or other in-
gredients and served with a dressl The course of a meal conslsting
of this dish. 2. A cold dish of(hoppcd Tegelablea-, frull, meat, fish, ' €85,
or other food, usually p d with a dressing, such 3.
A green 1}%ct|b1c or hcrb usoei tn salasl. espcdally ]cuuce. 4, A varicd
wiats . .. a salad of itlusions™
(George Santayana). {Miﬂd Englasl: salade < Ol French, possibly <
OMd Provencal salada < Vulgar Latin *saldfa < feminine past participle
of "saldre, to salt < Latin sdl, salt; see sal- in App. 1]

+WORD HISTORY Saltwas andissuchan impostant ingredlent in salad

dressings that the very word salnd is based on the Latin word for “salt”
Vulgar Latin had a verb *saliee, "to salt” from Latia 4, “salt,” and the
past participle form of this verb, *salfife, “having been salted” came to
mean “salad?” The Vilgar Latin word passed into languages descending
from it, such as Partuguese (salade) aid Old Provengal (salada), Old
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French may have borrowed its word safade from Old Provengal, Medic
Latin also carried on the Vulfar Latin word in the form salatn. As i
case of so many culinary delights, the English borrowed the word 2537
probably the dish from the French. The Middle English word salade, ﬁ“ﬂl
Old French salace and Medieval Latin seldla, 15 first recorded Ina (oﬂ-;' :
book composed before 1399, » Salt is oFr.mmsc an |mp0r!3n'r Ingmdl" i
of other foods and condiments besides salad d

some other culinary word historles. The words sauce emi Sdka borroy
into English from Frenchand Spanish, respectively, both come ulum
from the Latin word salss meaning “salted” Another derivalive
word was the Late Latin a.djectlve salsieius, “prepared by salting,
eventually gave us the word sasage.

salad bar n. A counter in a resteurant from which customers juigs)
serve themselves a\'ar!et'_r of salad ingredients and dressings.
salad days pin. A time of youth, innocence, and inexperience;
selad days, / When I was green fit judgment, cold in blood” (Shakespe,
[Coined by William Shakespeare.]
salad dressing . A seuce, such as one made of mayonnaise or;
and vinegar, that is served on s
saJade nhgoise (si-1id! né-swiz!) . A salad of tomatoes, 2
vies, black olives, green beans, tuna, and hard-bolled epgs. [Fre:
salade, salad + nipoise, fem. of nigois, of Nice.] ;
Sal.a.din (s31%3-din) Full name Salah ad-Din Yusuf ibn- b, 11
1193, Sultan of and Syria who captured (1:87) Je
fended it during the Third Crusade (1189-1192),
Sa.la.do also Sasla:do del Horde (so-lifdo dal ndrfi, s§-).A
of nrorthern Argentina rislng in the Andes and flowing about 2,01
{1,250 mi) southeast to the Parand River. i
salad oil u. An edible vegetable oll, such as corn oll or olive o
can be used in salad dressings.
Sa.a.fi (s3a-f8) n, pL Salafi or -fis An adherent of Salafi
Salafist, ¢ adj, OFor mlall.uf to Salafism, [Arablc salafl, of the forehear
of the predecessors < salaf, forebears, predecessors; see 31p in App, I
Sasla-fism (sifla-fizfam, ss-laMiz'am) n. A school of Sunni
that cond thealogleal i tion and advocates strict adheredcel
sharia and to the social struclures existing in the earliest dafs of Js
[« Sararr.] —Safiafist adf. & . 3
sadal (s3-1817) n. A small evergreen shrub (Gauitherin s)m!w
heath family, native to the Pacific coast of North America, having
or pink flowers clustered in racemes and edible purple-black
[Chinook Jargon safial < Chinook sdfall]
Sadam (si-lamr), Abdus 1926-1996. Pakistani theoretical p
who shared a 1979 Nobel Prize for helping to develop the theory of
electroweak force, unifying two of the four fandamental forces of patt
the electromagnetic force and the weak force,
Sal.a.mansca (sil'a-ming/ks, 53 H-ming/k3) A city of west-
Spaln west-northwest of Madrid. Founded by Celts and subsequeatly hél
by Carthaginians, Romans, Visigoths, and Macrs, after the Reconguista
becante the site of one of Spain's first universities (founded 1218},
sal.aimanider (sil’a-min’dar) n. 1. Any of various small,
smphiblans of the order Candats, having dpomus scaleless skin and L
ally two palrs of limbs oFequa.l size, fonn chieﬂy i.n northern tempéial
reglons, 2a. A mythical creature, ga
capable of living Inor withstsndl.ng fire. ‘) In the occult phil
Paracelsus, a being having fire 25 its clement. 3. An object, &
poker, used in fire or capable of withstanding heat, 4, Metaflirgy.
of solidified materal, largely metallic, left ina blast-furnace hearlh:
portable stove used to heat or dry buildings under construction. {i
English salamandre < Old French < Latin snlamandra < Greel] —
manfdrine (-drin) adj. g
sala-mi (s2-13m&) ., pi. -mis Any of various highly spiced and
sausapes, m(ad: fmm}bcc{lnr a mixll:zyre of pork a:t:%ihll:uyccl;'{ﬂdl ]
salenie, salami < Vulgar Latin *saldnien < *safiire, to salt <[.1|in
see sal- in A_fpx 1l
Sal.aimis? (silfa-mis, s3'13-més?) An island of Greece in the
Gulf cast of Athens. Tn an important naval battle off the islands
east coast the Greeks, led by Themistocles, defeated the Peraia-‘l
480 Be.
Sal-a:mis? (s3lfa-mis, sd'ld-més?) An ancient city of e:s!e:n b
According to tradition, it was founded c. 1180 ac by Teucer,
the Trojan War, and was visited by Saint Paul during his first mi
Journey. The city was sbandoned after An 648,
sal anu n, See jum chioride. [Middle Engl
armoniak < Latin sﬂI ammdnlacus, salt of Amen : sdl, sall. see !
aminigniacts, of Amen; see AMMONIA] .
sal.awy (silfa-ré, siltsé) o, pl. -ries Pixed compensation Eﬂf
- paid te a person on a regular basis, [Middle English salarie <
Norman < Latin saldrison, money given to Roman seldices to buy
< neuter of saldrius, pectaining to salt < sdl, salt; sce sal- in
—saltasried adj.
sal.a.rysman (s3l's-ré-min’, silfré-) n. A Japanese corpor
nessman. [, cization of Japanese serariman, salacied man
SALARY + Bnglish aan.]
salary reduction plan Sﬂe&ﬂ‘lﬂtl.
Sa.la-zar (sil'a-zar, 5i'la-), Antéoio de Oliveira 1889~ -197
tuguese dlctator {1932-1968) known for his programs of fiscal
Ity and his attempts to repress growlng opposition in Portugals
colonies.
sal-bu-ta.mol (sil-bysolta-mbl’, -mal, -mall) ». See alb
[sal(icyl), the radical of salicylic actd (< French salicyls see 3
ACID) + BUT(YL) + AM(NE} + -o1l]
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waffleweave

Richard Wagner
1883 portrait by Gluseppe
Tivoli (1845-%)

waf-fle-weave (wiffal-wév’) n. A textile weave having a pattern of
small raised squares or hexagons, used to produce a soft absorbent fabric,
waft (wift, wift) v waftied, waftsing, wafts —ir. To cause to go
gently and smoothly through the air or over water: The breeze wafted the
fog through the fields. —intr. To float easily and gently, as on the air; drift:
Tite stell of soup wafted fromt the kitchen. = 1. 1, Something, such as an
odor, that i carried through the air: a waft of perfume. 2. A light breeze;
a rush of air: felf the waft of the sea breeze. 3, The act or action of flutter-
ing or waving: the waft of her dress. &, Nautical A flag used for signaling
or indicating wind direction. Also called waif. (Back-formation < waffer,
convay ship, alteration of Middle English waughter < Middie Dutch or
Middle Low German wachtér, a guard < wacliten, to guard; see weg- in
App. 1) —waftrer n

wag' (wig) » wagged, wag-ging, wags —fufr. 1. Tomove briskly
and repeatedly from side to side, to and frro, or up and down: The dog’s
tail wagged. 2, To move rapidly In talking. Used ofl:he tongue. 3. Archaic
Tobe on onés way; depart, —tz. Tomove (abody part) rapidly from side
to side or up and down, as in playfulnéss, agreement, or admonition:
wagged his fimger at the giggling students % n. The act or motion of wag-
ging: a]ﬁlrewe!hmg of the hand. [Middle English waggen; see wegh- in
App. 1] —wag’ger n. !

" wag? (wig) n A humorous or droll person; a wit, [Perhaps < waal,]

wage (wij) #. 1. A regular paynent, usually on an hously, dally, or
weekly basis, made byan employer to an employee, especially for manual
or unskilled work, 2. wages 'Ihe price of labor inan economy. 3, often
wages (used with a sing. or pl. verb} A fitting return; a recompense:
the wages of sin. % trv. waged, wagring, wag-es Toengage in (a
war or campaign, for example). [Middle English < Old North French,
of Germanic origin.} -
wage earner s 1. One who works for wages. 2. One whose earnings
support or help support a household.
wager (wa’jar) #. 1a. An agreement under which each bettor pledges
a certain amount to the other ge pending on the outcome of an unsettled
matter. b. A matter bet on; a gamble. 2, Something that is staked on an
uncertain outcome; a bet: @ wager of §20. 3. Archaic A pledge of personal
combal to resolve an lssue or case, + w. -gered, -gerdng, -gers —tr.
To risk or stake (an amount or possession) on an uncerfain outcome;
bet. —intr. To makea bet. [Middle English < Anglo-Norman wageure <
Old North French svagier, to pledge < iwdge, pledge; see wacs,] —wa/-
ger«er #.
wage scale n. The scale of wages pald to employees for the varlous
Jobs within an industry, factory, or company.
wage slave u Liformal A wage earner whose livellhood is completely
dependent on the wages earned.
wagesworkeer (wajwir'ker) 5. A wage earner.
wagsgersy (wig-ré) ., pl. -les 1. Wagglsh behavior or spirit; droll-
ery. 2, Adroll remark or act,
wag-gish (wig/ish) adj. Characteristic of or resembling a wag: jocular
or wilty, —wag’gishly adv. —wagtgish.ness n.
wag-gle (wig/al) » -gled, -gling, -gles —tr. To move (an attached
part, for example) with short,quick motions: waggled her foot fmipatiently.
—inir. To move shakily; wobble: waggled down the steps. <+ 2. A wobbling
motion. [Middle English wagelen, frequentative of waggen; see wacl.]
—wag/gly adj. .
waggon (wagfon) n. & v. Chiefly Brifish Variant of wagon.
Wagener (wigfnar), Honus 1874-1955. American baseball player
who during his 21-year career (£897-1917) was consistently among the
National League's best batters.
Wagwner (vig/nar), Richard 1813-1883, German composer known
especially for his romantic operas, often based on Germanic legends.
Among his works are Tannhéiuser (1845) and the tetralogy Der Ring des
Nibelungen (1853-1876).
Wag:ner-i-.an (vig-nir/é-an) adj. Of, relating to, or characteristic of
Richard Wagner, his music dramas, or his theories. & it. also Wageners
ite (vagna-rit’) An admirer or disciple of Richard Wagner.
wag-on (wigfon) # 1. A four-wheeled, usually horse-drawn vehicle
with a large rectangular body, used for transporting loads. 2a. A light
automotive transport or delivery vehicle. b, A station wagdn. €. A police
patrolsagon. 3. A child’s low, four-wheeled cart hauled by along handle
that governs the direction of the front wheels. 4. A small tableor tray on
wheels used for serving drinks or food: a dessert wagan. 5. Wagon The
Big Dlipper 6. Clifefly British An open railway freight car, % tn & intrw
-oned, -on+ing, -ons To transport or undergo transportation by wagon.
—iclioms: off the wagon Slang No longer abstaining from alcoholic
beverages, on the wagon Slaig Abstaining from alcoholic beverages.
[Middle English suaggin < Middle Dutch wagen; see wegh- in App.1]
wag-on.er (wig’a-nar) i 1. Onewho drivesa wagon, 2. Wagoner
Auriga.
wasgon-lit (vd’gér-1e/) n, pl. wa.gons-lits or wa.gon-lits (vi’-
gON-18") A sleeping car on a European railroad train, {French : wagom,
railroad car (< English wacon) + ijt, bed (< Old French < Latin léctus;
see fegh- in App. I).]
wagondoad (wigfan-16d’) 1. The amount that a wagon can hold.
wagon train n. A line or train of wagons traveling cross-country.
wagon vault n. See barrel vauit.
Wa.grarmi (vi’grim’) A town of northeast Austria northeast of Vienna,
Napaleon defeated the Austrians herein July 1809.
wagptail (wighal’) n. Any of various chiefly Eurasian or African in-
sectivorous birds of the family Motacillidae, having a slender body with
along tail that constantly wags.
Wah.ha-bl or Wa-ha«bi (wi-h#’be) n, pl. -bis A member of a
Mustim sect founded by Abdul Wahhab (1703-1792), known forits strict
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observance of the Koran and flourishing malnly in Arabia. —Wah:ha
bism (-biz’am) #.
wa:hine (wi-hé’ng, -na’) also vashisne (vi-) n. 1. Hawail A
nesian woman. 2, Slang A woman surfer. [Hlawaiian < Proto-Polynesi
*fafine.)
wa-hoo? (wi-hée’, warhdo) 1, pl. -hoos A deciduous shrub or sm
tree (Ezonynius afropurpureus) of eastern North America, having sim
purplish flowers, pink fruit containing scarlet arils, and red follage’
the autumn. [Dakota waghu : way, arrow + Jiw, leg, stock or stem
a plant (< the use of its straight, slender shoots and branches to my
arrow shafts),] &
wahoo? (wi-hoo!, withco) ., pl. -hoos See winged elm. [Qrig;
unknown.] :
waho0o? (wi-heo/, warhao) n, pl. wahoo or -hoos A Jarge marij
food and game fish (Acanthocybiunt solandri) of subtropical and troply.
waters, having a pointed snout, narrow body, and long dorsal fin. [Pe;
haps of West Indian origin.]
wa-hoo? (with6o?) Chiefly Westers US interj, Used to express exuba
ance. * 1, pl.-hoos An exuberant cry: He let ontt a svahoo, Also calle
regionally rebel yell, ’
Wah:pe.kute (wirpa-koo'té) i, pl. Wahpekute or-tes A meimhs
of a Native American people of the Santee branch of the Sioux,’
-present-daf‘.populations in Nebraska and Montana.
wah-wah also wa-wa (wa’wa’) », 1. A wavering sound resemblir
the vowels of human speech, produced by alternately covering and u
covering the bell of a trumpet or trombone with a inute. 2. A simil
sound produced by means of an electzonic attachment, as on an elecir
guitar, operated by a foot pedal. [Imitative.) —wah’-wah’ adj
Wai-a-le.a-le or Wal‘asla*avle (wi-a/li-a’1a) A mountain, 1,569 1
{5,148 ft) high, of central Kauai in awali. Its summit s one of the rainl
est spots on earth. . 5
Wai«a.na.e Range (wi’s-ni’d) A mountain range of wéstern Oahi
Havvaii, rising to 1,231 m (4,040 ft).
waif?! (wif) . 1a. A homeless person, especially a forsaken or orph:
child. b. An abandoned young animal. 2. A person, especially a youn
woman, who s thin or gaunt, 3. Something found and unclaimed; as 2
object cast up by the sea. [MiddleEnglish, ownerless properly, s{ray ani
< Anglo-Norman, probably of Scandinavian origin; see weip- in App.
waif? (wif) n Nautical See walt (sense 4). [Probably of Scandinay
origin; see weip- in App. 1] ;
Waiskas to (wika’td) A river of New Zealand rising in central Nt
Island and flowing about 425 km (265 mi) northwest to the Tasman
It is the longestriver in the country. o
Wati bkl (wi'ki-ké?) A famous beach and resort district in Hajvail
the southern shore of Oahu.
wail (wil) v wailed, wail-ing, wails —iutr. 1. To make along, lo
high-pitched cry, as in grief, sorrow, or fear. See Synonyms at cry,
To make a prolonged, high-pitched sound suggestive of a cry: The wi
wailed through the frees, —tr. Arcligic To lament over; bewail, + n 1
tong, loud, high-pitched cry, as of grief or pain, 2. A long, loud, high
pitched sound: the wail of a siren. 3. A loud, bitter protest: A waul
miisery went up when new parking restrictions were anmounced. [Middl
English wailen, probably of Scandinavian origin; akin to Old Norse vdla
vela] —wailler n. ~wail/ingdy ady. !
wail-ful (wil’fst) adj. 1. Resembling a wail; mournful. 2. Issuing
sound resembling a wall. —~wail/fulsly adv ' :
Waii.ing Wall (walling) 1. See Western Wall.

Wat.me-a Bay (wi-mafs) An inlet of the Pacific Ocean on the
shore of the istand of Oahu in Hawail.

Waimea Canyon A deep gorge on the eastern part of Kavai
Hawait. '
wain (wan) i A large open farm wagon. [Middle English < Ol English
ween, weegn see wegh- in App. 1) =
Wain (wan) #. The Big Dipper. :
wain.scot (wanfskat, -skdt?, -skat’) 1. 1. A facing orpaneling\ﬁsu,ﬂr
of weod, applied to the walls of a room. 2, The lower part of an interi
wall when finished = a material different from that of the upper prt
< try -scot-ed, -scot«ing, -scots or -scot-ted, -scot-ting, -scots
“To line or panel (a room or wall) with wainscoting, [Middle English
Middle Dutch wagheuscol : perhaps waghen, wagen, wagon (from
%ality of wood used for carriagework); see WAGON + scof, partition; s
skeud- in App. 1.] !
wain.scot.ing or wain.scot.ting (winfsla-tTng, -skét/ing, -sk
ting) n 1. A wainscoted wall or walls; paneling, 2, Materlal, such
wood, used for wainscoting. .
waln.wright (wan’rit!) 1. One that builds and repairs wagons.
waist (wast) # 1a, The part of the human trunk between the botto,
of the rib cage and the pelvis. b, The narrow part of the abdomen of
Insect, 2a, The part of a garment that encircles the waist of the body.
b. 'The upper part of a garment, extending from the shoulders to I
waistline, especially the bodice of a womans dress. ¢. Archaic A blouse,
3. Themiddlesection or part ofan object, especially when narsowerthan
the rest. 4. Nautical The middle part of the upper deck of a ship between >/
the forecastle and the quarterdeck. [Middle English swast, perhaps < Old -
English *swest, growth, size; see aug- in App. I.] -~ waist/lessadj. - =
waist-band (wast/bind’) n. A band of material encircling and fitting
the walst of a garment, such as trousers or a skirt.
waist-cloﬂﬁ (wast/kl6th?, -kloth?) a. A loincloth. i
waist.coat (wasfiat, wast’kot’) n. 1. A garment formerly worn by
men under a doublet. 2, Chlefty British A short, sleeveless, collarless
garment worn especiatly over a shirt and often under a suit jacket; a vesf.
—waist/coat’ed adj.
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ne who has serious problems or gets into 5

anyo -
o he }itﬂprzdicament.— Also termed social safety net. 3. o
dimwn(ee de signed to protect someone against an adverse
pard
gon[ingency

ficer. See OFFICER (1).

ce. (1910) A place of employment in which al]
worl;ptl]?at should reasonably be removed have beep
" a place of employment that is reasonably safe
MoV hé nature of the work performed. See gcCupa-

wen t
jven GAFETY AND HEALTH ADMINISTRATION,

TloNAL .
iparo (sag-3-bar-oh), n. [Old English] (17¢) Hist. A
sadge rerminer of disputes; ajudge. — Also termed sachbaro
(Sak.bar-oh)-
4, adi. (139) Aforesaid; above-mentioned. ® The adjective
saslm_’d is obsolescent in legal drafting, its last bastion being
atent claims. But even in that context the word is giving
way to the ordinary word the, which if properly used is
equally precise. See AFORESAID.
«The word ‘said’ is used by many practitioners rather than
«the’ to refer back to previously recited elements, some-
times to a previously cited anything. This practice is unob-
jectionable, although perhaps overly legalistic. If ‘saids’
or ‘thes’ are used, one should be consistent in the usage
and not alternate between those words in repetitions of
the same element or among different elements.” Robert C.

Faber, Landis on Mechanics of Patent Claim Drafting § 23,
at 50 (3d ed. 1990).

sailor. Se¢ SEAMAN.
sailor’s will. See soldier’s will under wiLL.

saint Lawrence Seaway Development Corporation. A
wholly-owned corporation in the U.S. Department of
Transportation responsible for developing, operating,
and maintaining a part of the St. Lawrence Seaway from
Montreal to Lake Erie. It charges tolls at rates negotiated
with the St. Lawrence Seaway Authority of Canada. —
Abbr.SLSDC. -

sake and soke (sayk / sohk). (16¢) Hist. A lord’s right to hold

court and compel attendance. — Also spelled sak and soc
(sak / sok). See soc.

salable (say-lo-bal or sayl-a-bal), adj. (16¢) Fit for saie in
the usual course of trade at the usual selling price; MER-

CHANTABLE. — salability (say-lo-bil-a-tee or sayl-a-bil-
a-tee), n.

salable value. See fair market value under VALUE (2).

salarium (sa-lair-ee-am), n. [Latin “salt money”] 1. Roman
law. An allowa nce, esp. for living expenses, given to
Persons in noble professions (such as teachers or doctors)
who were not allowed to sue for fees. 2. Roman law. Wages
Or persons engaged in military service on an emergency
3sis.  The regular soldier’s pay is a stipendium. 3. Hist.

€ rent or profits of a hall or house.

sdlary. (13¢) An agreed compensation for services — esp.
Professional or semiprofessional services — usu. paid at
regular intervals on a yearly basis, as distinguished from
el hourly basis. e Salaried positions are usu. exempt
om the requirements of the Fair Labor Standards Act

t?n Overtime and the like) but are subject to state regula-
On. Cf. wagk, ».

> ta)ccrued salary. (1893) A salary that has been earned

y Ut not yet paid, '

e, n. (bef, 12¢) 1. Th title for a
; - . The transfer of property or tit

Price. See U § 2-106(1). 2. The agreement by which such
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a transfer takes place. @ Th
. e four elements .
competent to contract, (2) are (1) parties

. mutual assent, (3) a thin
capable of being transf. ice | e
b ot promise%l_ nsterred, and (4) a price in money

“A sale is a transfer of the absolute title to property f
_ ¢ or a
girtalfn aﬁreed price. It is a contract betweerr)\ tv'zo pgrties,
° g of whom acquires }hereby a property in the thing sold,
trr\\ the other.parts with it for a valuable consideration. If
Witihproperty in any commodity be voluntarily transferred
out a valuable consideration, it is a gift; if one article
be exchanged for another, it is a barter; but a sale takes
place only, when there is a transfer of the title to property,

for a price.” William W. Story, A Treatise on the L
of Personal Property § 1, atyi (1853). ¢ bawof Sates
» absolute sale. (17¢) A sale in which possession and title
to the property pass to the buyer immediately upon the
completion of the bargain. Cf. conditional sale.
> approval sale. See sale on approval.

» auction sale. See AucTION,.

> average gross sales. (1927) The amount of total sales
divided by the number of sales transactions in a specific
period.

» bargain sale. See BARGAIN SALE.

»bona fide sale. (18¢) A sale made by a seller in good
faith, for valuable consideration, and without notice of
adefect in title or any other reason not to hold the sale.

»bootstrap sale. (1960) 1. A sale in which the purchase
price is financed by earnings and profits of the thing
sold; esp., a leveraged buyout. See BuyouT. 2. A seller’s
tax-saving conversion of a business’s ordinary income
into a capital gain from the sale of corporate stock.

» bulk sale. See BULK SALE.

» cash-against-documents sale. See documentary sale.

» cash sale. (1823) 1. A sale in which cash payment is con-
current with the receipt of the property sold. 2. A securi-
ties transaction on the stock-exchange floor requiring
cash payment and same-day delivery.

» compulsory sale. (18c) The forced sale of real property
in accordance with either an eminent-domain order or

an order for a judicial sale arising from nonpayment
of taxes.

» conditional sale. (18c) 1. A sale in which the buyer gains
immediate possession but the seller retains title until
the buyer performs a condition, esp. payment of the full
purchase price. See retail installment contract under
CONTRACT. 2. A sale accompanied by an agreement to
resell on specified terms. Cf. absolute sale.

» consignment sale. (1930) A sale of an owner’s property
(such as clothing or furniture) by a third party entrusted
to make the sale. UCC § 9-102(a)(20). See CONSIGNMENT.

» consumer-credit sale. (1966) A sale in which the
seller extends credit to the consumer. ® A consumer-
credit sale includes a lease in which the lessee’s re:ntal
payments equal or exceed the retail value of the item
rented.

» consumer sale. (1941) A retail transaction in whic)h
something is sold in the normal course of a s_eller s
business and is bought for private use and not in the
normal course of the buyer’s business.

» convoyed sale. Patents. The sale of unpatented col-
lateral products that are functionally or economically
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SAIO — SALE

function itself, and the merits of the person who
fulfills it. 1 Mill.Pol.Econ, 258.

gAI0. In Gothic law. The ministerial officer of
a court or magistrate, who brought parties into
court and executed the orders of his superior.
Spelman.

SAISIE. Fr. In French law. A judicial seizure
or sequestration of property, of which there are
several varieties. See infra.

SAISIE-ARRET. An attachment of property in
the possession of a third person.

SAISIE-EXECUTION. A writ resembling that
of fieri facias; defined as that species of execution
by which a creditor places under the hand of jus-
tice (custody of the law) his debtor’s movable
property liable to seizure, in order to have it sold,
so that he may obtain payment of his debt out of
the proceeds. Dalloz, Dict.

SAISIE-FORAINE. A permission given by the
proper judicial officer to authorize a creditor to
seize the property of his debtor in the district
which the former inhabits. Dalloz, Dict. It has
the effect of an attachment of property, which is
applied to the payment of the debt due.

SAISIE-GAGERIE. A conservatory act of execu-
tion, by which the owner or principal lessor of a
house or farm causes the furniture of the house
or farm leased, and on which he has a lien, to be
seized; similar to the distress of the common law.
Dalloz, Dict.

SAISIE-IMMOBILIERE. The proceeding by
which a creditor places under the hand of justice
(custody of the law) the immovable property of
his debtor, in order that the same may be sold,
and that he may obtain payment of his debt out
of the proceeds. Dalloz, Dict.

SAKE. In old English law. A lord’s right of
amercing his tenants in his court. Keilw. 145.

Acquittance of suit at county courts and hun-
dred courts. Fleta, 1. 1, c. 47, § 7.

SALABLE. “Merchantable,” fit for sale in usual

course of trade, at usual selling prices. Foote v.

Wilson, 104 Kan. 191, 178 P. 430; Stevens Tank &

;Tgoaivelé Co. v. Berlin Mills Co., 112 Me. 336, 92 A.
,181.

SALABLE VALUE. Usual selling price at place
where property is situated when its value is to
be ascertained. Fort Worth & D. N. Ry. Co. v.
Sugg, Tex.Civ.App., 68 S.W.2d 570, 572.

SALADINE TENTH. A tax imposed in England
and France, in 1188, by Pope Innocent IIL, to
ralse 3 fund for the crusade undertaken by Rich-
ard . of England and Philip Augustus of France,
dgainst Saladin, sultan of Egypt, then going to
tslege Jerusalem. By this tax every person who
did not enter himself a crusader was obliged to
Pay a tenth of his yearly revenue and of the value
gf all his movables, except his wearing apparel,
00ks, and arms. The Carthusians, Bernardines,

and some other religious persons were exempt.
Gibbon remarks that when the necessity for this
tax no longer existed, the church still clung to it
as too lucrative to be abandoned, and thus arose
the tithing of ecclesiastical benefices for the pope
or other sovereigns. Enc.Lond.

SALARIUM. Lat. In the civil law. An allow-
ance of provisions. A stipend, wages, or compen-
sation for services. An annual allowance or com-
pensation. Calvin.

SALARY. A reward or recompense for services
performed.

In a more limited sense a fixed periodical com-
pensation paid for services rendered; a stated
compensation, amounting to so much by the year,
month, or other fixed period, to be paid to public
officers and persons in some private employments,
for the performance of official duties or the ren-
dering of services of a particular kind, more or
less definitely described, involving professional
knowledge or skill, or at least employment above
the grade of menial or mechanical labor. State
v. Speed, 183 Mo. 186, 81 S.W. 1260. A fixed, an-
nual, periodical amount payable for services and
depending upon the time of employment and not
the amount of services rendered. In re Informa-
tion to Discipline Certain Attorneys of Sanitary
Dist. of Chicago, 351 Ill. 206, 184 N.E. 332, 359.
It is synonymous with “wages,” except that “sal-
ary” is sometimes understood to relate to com-
pensation for official or other services, as distin-
guished from “wages,” which is the compensation
for labor. Walsh v. City of Bridgeport, 88 Conn.
528, 91 A. 969, 972, Ann.Cas.1917B, 318. See, also,
Fee.

For “Executive Salaries,” see that title.

SALE. A contract between two parties, called,
respectively, the “seller” (or vendor) and the
“buyer,” (or purchaser,) by which the former, in
consideration of the payment or promise of pay-
ment of a certain price in money, transfers to the
latter the title and the possession of property.
Pard. Droit Commer. § 6; 2 Kent, Comm. 363;
Poth. Cont. Sale, § 1; Butler v. Thomson, 92 U.S.
414, 23 L.Ed. 684. In re Frank’'s Estate, 277 N.Y.
S. 573, 154 Misc. 472.

A contract whereby property is transferred
from one person to another for a consideration of
value, implying the passing of the general and
absolute title, as distinguished from a special
interest falling short of complete ownership. Ar-
nold v. North American Chemical Co., 232 Mass.
196, 122 N.E. 283, 284; Faulkner v. Town of South
Boston, 141 Va. 517, 127 S.E. 380, 381.

An agreement by which one gives a thing for
a price in current money, and the other gives
the price in order to have the thing itself. Three
circumstances concur to the perfection of the con-
tract, to-wit, the thing sold, the price, and the
consent. Civ.Code La. art. 2439.

To constitute a ‘'sale,”” there must be parties standing
to each other in the relation of buyer and seller, their
minds must assent to the same proposition, and a consider-
ation must pass. Commissioner of Internal Revenue v.
Frelhofer, C.C.A.3, 102 F.2d 787, 789, 790, 125 A.L.R. 761.
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W. As an abbreviation, this letter frequently
stands for “William,” (king of England,) “West-
minster,” “west,” or ‘“western.”

W. D. An abbreviation for “Western District.”

WABBLE. To vacillate or sway unsteadily from
side to side; to vacillate or show unsteadiness; to
move or move along with an irregular rocking
or staggering motion or unsteadily from one
side to the other. Meadows v. State, 186 Ga. 592,
199 S.E. 133, 135.

WACREOUR. L. Fr.
Britt. c. 29.

WADIA. A pledge.

WADSET. In Scotch law. The old term for a
morigage. A right by which lands or other heri-
table subjects are impignorated by the proprietor
to his creditor in security of his debt. Wadsets
are usually drawn in the form of mutual con-
tracts, in which one party sells the land, and the

A vagabond, or vagrant.

See Vadium; Fides Facta.

other grants the right of reversion. Ersk. Inst.
2, 8, 3.
WADSETTER. In Scotch law. A creditor to

whom a wadset is made, corresponding to a mort-
gagee.

WAFTORS. Conductors of vessels at sea. Cow-
ell.
WAGA. In old English law. A weight; a meas-

ure of cheese, salt, wool, etc., containing two hun-
dred and fifty-six pounds avoirdupois. Cowell;
Spelman.

WAGE. In old English practice. To give security
for the performance of a thing. Cowell.

WAGE EARNER. Within Bankruptcy Act ex-
empting wage earners from involuntary bankrupt-
cy proceedings must have as his paramount oc-
cupation the earning of salary or wages, indicia
of wage earning being whether earner depends on
his wages for his subsistence and whether wage
earning is his paramount occupation. Bankr.Act
§8 1(27), 4b, 11 U.S.C.A. §§ 1(27), 22(b). In re
Gainfort, D.C.Cal,, 14 F.Supp. 788, 791.

WAGER. A contract by which two or more par-
ties agree that a certain sum of money or other
thing shall be paid or delivered to one of them
or that they shall gain or lose on the happening
of an uncertain event or upon the ascertainment
of a fact in dispute, where the parties have no in-
terest in the event except that arising from the
possibility of such gain or loss. H. Seay & Co.
v. Moore, Tex.Com.App., 261 S.W. 1013, 1014;
Young v. Stephenson, 82 OKI. 239, 200 P. 225, 228,
24 A.LR. 978; Odle v. State, 139 Tex.Cr.R. 288, 139
S.W.2d 595, 597. See, also, Bet.

It was sald that contract glving one party or the other
an option to carry out the transaction or not at pleasyre
is not invalid as a ‘‘wager.” Palmer v. Love, 18 Tenp
App. 579, 80 S.W.2d 100, 105; but if, under guise of cop-
tract of sale, real intent of both parties is merely to specy-
late in rise or fall of prices and property is not to be de
livered, but at time fixed for delivery one party is to pay
difference between contract price and market price, trans.
action is invalid as “‘wager.”’ Baucum & Kimball v. Gar-
rett Mercantile Co., 183 La. 728, 178 So. 256, 259, 260.

WAGER OF BATTEL. The trial by wager of bat-
tel was a species of trial introduced into England,
among other Norman customs, by William the
Conqueror, in which the person accused fought
with his accuser, under the apprehension that
Heaven would give the victory to him who was
in the right. 3 BlL.Comm. 337. It was abolished
by St. 59 Geo. II1,, c. 46.

WAGER OF LAW. In old practice. The giving of
gage or sureties by a defendant in an action of
debt that at a certain day assigned he would
make his law; that is, would take an oath in open
court that he did not owe the debt, and at the
same time bring with him eleven neighbors,
(called “compurgators,”) who should avow upon
their oaths that they believed in their consciences
that he said the truth. Glanv. lib. 1, ¢ 9, 12;
Bract. fol. 156b; Britt. c. 27; 3 Bl.Comm. 343;
Cro.Eliz. 818.

WAGER POLICY.

WAGERING CONTRACT. One in which the par-
ties stipulate that they shall gain or lose, upon the
happening of an uncertain event, in which they
have no interest except that arising from the
possibility of such gain or loss. Fareira v. Gabell,
89 Pa. 89.

WAGERING GAIN. The share of each, where in-
dividuals carrying on business in partnership
make gains in wagering transactions. Jennings
v. Commissioner of Internal Revenue, C.C.A.Tex.,
110 F.2d 945, 946.

WAGES. A compensation given to a hired person
for his or her services; the compensation agreed
upon by a master to be paid to a servant, or any
other person hired to do work or business for
him. Ciarla v. Solvay Process Co., 172 N.Y.S.
426, 428, 184 App.Div. 629; Cookes v. Lymperis,
178 Mich. 299, 144 N.W. 514, 515; Phcenix Iron
Co. v. Roanoke Bridge Co., 169 N.C. 512, 86 S.E.
184, 185. Every form of remuneration payable for
a given period to an individual for personal serv-
ices, including salaries, commissions, vacation paV,
dismissal wages, bonuses and reasonable value ot
board, rent, housing, lodging, payments n kind,
tips, and any other similar advantage recelV
from the individual’s employer or directly With
respect to work for him. Ernst v. Industrial Com
mission, 246 Wis. 205, 16 N.W.2d 867.

i r
In a limited sense the word ‘‘wage’ means pay Ss’i‘;tﬁ_
labor usually manual or mechanical at short state

See Policy of Insurance.
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WAGES —

vals as distinguished from salary, but In general the word
means that which is pledged or paid for work or other
services; hire; pay. In its legal sense, the word ‘‘wages’’
means the price paid for labor, reward of labor, specified
sum for a given time of service or a fixed sum for a speci-
fied piece of work. In re Hollingsworth’s Estate, 37 Cal.
App.2d 432, 99 P.2d 599, 600, 602.

Maritime Law

The compensation allowed to seamen for their
services on board a vessel during a voyage.

Political Economy

The reward paid, whether in money or goods, to
human exertion, considered as a factor in the
production of wealth, for its co-operation in the
process.

“Three factors contribute to the production of
commodities,—nature, labor, and capital. Each
must have a share of the product as its reward,
and this share, if it is just, must be proportionate
to the several contributions. The share of the
natural agents is rent; the share of labor, wages;
the share of capital, interest. The clerk receives
a salary; the lawyer and doctor, fees; the manu-
facturer, profits. Salary, fees, and profits are so
many forms of wages for services rendered.” De
Laveleye, Pol. Econ.

WAGON. A kind of four-wheel vehicle, especially
one used for carrying freight or merchandise.
McMullen v. Shields, 96 Mont. 191, 29 P.2d 652,
654. A vehicle moving on wheels and usually
drawn by horses. The word wagon is a generic
term and includes other species of vehicle by
whatever name they may be called. An auto-
mobile is a vehicle propelled by power generated
within itself, used to convey passengers or ma-
terials, and in a general sense is a wagon. Stryck-
er v. Richardson, 77 Pa.Super.Ct. 252, 255, but see
contra United States v. One Automobile, D.C.
Mont., 237 F. 891, 892; Whitney v. Welnitz, 153
Minn. 162, 190 N.W. 57, 28 A.L.R. 68. For “Farm
Wagon,” see that title.

WAGONAGE.
wagon.

WAGONWAY. That part of a street ordinarily
used for the passage of vehicles within the curb
lines. Delaware, L. & W. R. Co. v. Chiara, C.C.A.
N.J,, 95 F.2d 663, 666.

WAIF. Waifs are goods found, but claimed by
nobody; that of which every one waives the claim.
Also, goods stolen and waived, or thrown away by
the thief in his flight, for fear of being appre-
hended. Wharton.

Waifs are to be distinguished from bona fugi-
tiva, which are the goods of the felon himself,
which he abandons in his flight from justice.
Brown. See People v. Kaatz, 3 Parker, Cr.R.
(N.Y.) 138; Hall v. Gildersleeve, 36 N.J.L. 237.

WAINABLE. In old records. That may be plowed
or manured; tillable. Cowell; Blount.

WAINAGE. In old English law. The team and
instruments of husbandry belonging to a coun-

Money paid for carriage in a

Go to Table of Contents - Appendix

WAIVER

tryman, and especially to a villein who was re-
quired to perform agricultural services.
WAINAGIUM. What is necessary to the farmer
for the cultivation of his land. Barring. Ob.St. 12;
Magna Carta, c. 14. Instruments of husbandry. 1
Poll. & Maitl. 399.

WAIN-BOTE. In feudal and old English law.
Timber for wagons or carts.

WAITING CLERKS. Officers whose duty it for-
merly was to wait in attendance upon the court
of chancery. The office was abolished in 1842 by
St. 5 & 6 Vict. c. 103. Mozley & Whitley.

WALIVE, v. To abandon or throw away; as when
a thief, in his flight, throws aside the stolen goods,
in order to facilitate his escape, he is technically
said to waive them.

In modern law, to abandon, throw away, re-
nounce, repudiate, or surrender a claim, a privi-
lege, a right, or the opportunity to take advantage
of some defect, irregularity, or wrong. See Brig-
ham Young University v. Industrial Commission
of Utah, 74 Utah 349, 279 P. 889, 893, 65 A.L.R.
152.

A person is said to waive a benefit when he
renounces or disclaims it, and he is said to waive
a tort or injury when he abandons the remedy
which the law gives him for it. Sweet.

In order for one to ‘‘waive’” a right, he must do it

knowingly and be possessed of the facts. Barnhill v. Ru-
bin, D.C.Tex., 46 F.Supp. 963, 966.

WAIVE, n. In old English law. A woman out-
lawed. The term is, as it were, the feminine of
“outlaw,” the latter being always applied to a
man; “waive,” to a woman. Cowell.

WAIVER. The intentional or voluntary relinquish-
ment of a known right, Lehigh Val. R. Co. v. Ins.
Co., 172 F. 364, 97 C.C.A. 62; Vermillion v. Pruden-
tial Ins. Co. of America, 230 Mo.App. 993, 93 S.W.2d
45, 51; or such conduct as warrants an inference
of the relinquishment of such right, Rand v.
Morse, C.C.A.Mo., 289 F. 339, 344; Dexter Yarn Co.
v. American Fabrics Co., 102 Conn. 529, 129 A.
5217, 537; Gibbs v. Bergh, 51 S.D. 432, 214 N.W. 838,
841; or when one dispenses with the performance
of something he is entitled to exact or when one
in possession of any right, whether conferred by
law or by contract, with full knowledge of the ma-
terial facts, does or forbears to do something the
doing of which or the failure of forbearance to
do which is inconsistent with the right, or his in-
tention to rely upon it. Estoup Signs v. Frank
Lower, Inc., La.App., 10 So.2d 642, 645. The re-
nunciation, repudiation, abandonment, or surren-
der of some claim, right, privilege, or of the op-
portunity to take advantage of some defect, ir-
regularity, or wrong. Christenson v. Carleton,
37 A. 226, 69 Vt. 91; Shaw v. Spencer, 100 Mass.
395, 97 Am.Dec. 107, 1 Am.Rep. 115; Smiley v.
Barker, 28 C.C.A. 9, 83 F. 684; Boos v. Ewing, 17
Ohio 523, 49 Am.Dec. 478. A doctrine resting upon
an equitable principle, which courts of law will
recognize. Atlas Life Ins. Co. v. Schrimsher, 179
OKl. 643, 66 P.2d 944, 948. See, also, Estoppel.
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No. Document Name Filed Date
1. VERIFIED CLASS ACTION AND SPECIAL ACTION COMPLAINT Sep. 16,2014
2. CERTIFICATE OF COMPULSORY ARBITRATION Sep. 16, 2014
3. CIVIL COVER SHEET-NEW FILING ONLY Sep. 16, 2014
4, AFFIDAVIT OF SERVICE OF PROCESS Sep. 22, 2014
5, AFFIDAVIT OF SERVICE OF PROCESS Sep. 22,2014
6. AFFIDAVIT OF SERVICE OF PROCESS Sep. 22, 2014
7. SUMMONS Sep. 22, 2014
8. SUMMONS Sep. 22, 2014
9. SUMMONS Sep. 22, 2014
10. STIPULATION EXTENDING TIME FOR DEFENDANTS TO RESPOND Oct. 6, 2014
TO COMPLAINT
11. PROPOSED ORDER REGARDING STIPULATION EXTENDING TIME Oct. 9, 2014
FOR DEFENDANTS TO RESPOND TO COMPLAINT
12. CREDIT MEMO Oct. 14, 2014
13. ANSWER TO COMPLAINT Oct. 20, 2014
14, DEFENDANTS' CERTIFICATION OF AGREEMENT WITH PLAINTIFFS' Oct. 20, 2014
CERTIFICATE OF COMPULSORY ARBITRATION
15. (PART 1 OF 2) MOTION AND CONSENT OF MARK OGDEN FOR PRO Oct. 30, 2014
HAC VICE ADMISSION OF SUSAN HOFFMAN
16. (PART 2 OF 2) MOTION AND CONSENT OF MARK OGDEN FOR PRO Oct. 30, 2014
HAC VICE ADMISSION OF SUSAN HOFFMAN
17. (PART 1 OF 2) MOTION FOR CONSENT OF MARK OGDEN FOR PRO Oct. 30, 2014
HAC VICE ADMISSION OF WESLEY STOCKARD
18. (PART 2 OF 2) MOTION FOR CONSENT OF MARK OGDEN FOR PRO Oct. 30, 2014
HAC VICE ADMISSION OF WESLEY STOCKARD
19. ORDER GRANTING PRO HAC VICE ADMISSION TO SUSAN HOFFMAN Nov. 4, 2014
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20. ORDER GRANTING PRO HAC VICE ADMISSION TO WESLEY Nov. 4, 2014
STOCKARD
21. ME: 100 DAY NOTICE [01/21/2015] Jan. 21, 2015
22. JOINT SCHEDULING REPORT Jun. 26, 2015
23. PROPOSED SCHEDULING ORDER Jul. 1, 2015
24, NOTICE OF APPEARANCE Oct. 15, 2015
25. STIPULATION TO EXTEND REMAINING DEADLINES Oct. 16, 2015
26. PROPOSED ORDER GRANTING STIPULATION TO EXTEND Oct. 20, 2015
REMAINING DEADLINES
27. STIPULATION TO EXTEND REMAINING DEADLINES Nov. 16, 2015
28. ORDER GRANTING STIPULATION TO EXTEND REMAINING Nov. 18, 2015
DEADLINES
29. STIPULATION TO EXTEND REMAINING DEADLINES Jan. 7, 2016
30. PROPOSED ORDER GRANTING STIPULATION TO EXTEND Jan. 15, 2016
REMAINING DEADLINES
31. (PART 1 OF 2) DEFENDANTS' MOTION TO STAY PROCEEDINGS Mar. 14, 2016
32. (PART 2 OF 2) DEFENDANTS' MOTION TO STAY PROCEEDINGS Mar. 14, 2016
33. ME: STATUS CONFERENCE SET [03/18/2016] Mar. 21, 2016
34. ME: ORAL ARGUMENT SET [03/23/2016] Mar. 24, 2016
35. (PART 1 OF 2) PLAINTIFFS' OPPOSITION TO DEFENDANTS' MOTION Apr. 4, 2016
TO STAY
36. (PART 2 OF 2) PLAINTIFFS' OPPOSITION TO DEFENDANTS' MOTION Apr. 4, 2016
TO STAY
ar. DEFENDANTS' REPLY IN SUPPORT OF THEIR MOTION TO STAY Apr. 11,2016
PROCEEDINGS
38. (PART 1 OF 2) PLAINTIFFS' REQUEST FOR JUDICIAL NOTICE IN Apr. 19, 2016
SUPPORT OF OPPOSITION TO DEFENDANTS' MOTION TO STAY
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No. Document Name Filed Date
39. (PART 2 OF 2) PLAINTIFFS' REQUEST FOR JUDICIAL NOTICE IN Apr. 19, 2016
SUPPORT OF OPPOSITION TO DEFENDANTS' MOTION TO STAY
40. ME: MATTER UNDER ADVISEMENT [04/21/2016] Apr. 25,2016
41, ME: UNDER ADVISEMENT RULING [04/22/2016] Apr. 27,2016
42. RETURNED MAIL May. 16, 2016
43, NOTICE OF WITHDRAWAL OF COUNSEL May. 16, 2016
44, NOTICE OF SUBSTITUTION OF COUNSEL WITH CONSENT May. 25, 2016
45, ME: ORDER ENTERED BY COURT [05/27/2016] May. 31, 2016
46. RULE 12(C) MOTION FOR JUDGMENT ON THE PLEADINGS RE Jun. 3, 2016
DAMAGES CLAIMS
47. AGREED FIRST EXTENSION OF TIME TO FILE RESPONSE AND Jun. 21, 2016
REPLY RE: DEFENDANTS' RULE 12(C) MOTION FOR JUDGMENT ON
THE PLEADINGS RE DAMAGES CLAIMS
48. (PART 1 OF 3) PLAINTIFFS' MOTION FOR CLASS CERTIFICATION Jun. 29, 2016
49. (PART 2 OF 3) PLAINTIFFS' MOTION FOR CLASS CERTIFICATION Jun. 29, 2016
50. (PART 3 OF 3) PLAINTIFFS' MOTION FOR CLASS CERTIFICATION Jun. 29, 2016
51. (PART 1 OF 2) PLAINTIFFS' NOTICE OF ERRATA RE: PLAINTIFFS' Jun. 30, 2016
RESPONSE IN OPPOSITION TO DEFENDANTS' RULE 12(C) MOTION
FOR JUDGMENT ON THE PLEADINGS RE DAMAGES CLAIMS
52. (PART 2 OF 2) PLAINTIFFS' NOTICE OF ERRATA RE: PLAINTIFFS' Jun. 30, 2016
RESPONSE IN OPPOSITION TO DEFENDANTS' RULE 12(C) MOTION
FOR JUDGMENT ON THE PLEADINGS RE DAMAGES CLAIMS
53. (PART 1 OF 3) PLAINTIFFS' RESPONSE IN OPPOSITION TO Jun. 30, 2016
DEFENDANTS' RULE 12(C) MOTION FOR JUDGMENT ON THE
PLEADINGS RE DAMAGES CLAIMS
54, (PART 2 OF 3) PLAINTIFFS' RESPONSE IN OPPOSITION TO Jun. 30, 2016
DEFENDANTS' RULE 12(C) MOTION FOR JUDGMENT ON THE
PLEADINGS RE DAMAGES CLAIMS
55. (PART 3 OF 3) PLAINTIFFS' RESPONSE IN OPPOSITION TO Jun. 30, 2016
DEFENDANTS' RULE 12(C) MOTION FOR JUDGMENT ON THE
PLEADINGS RE DAMAGES CLAIMS
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56. (PART 1 OF 2) PLAINTIFFS' NOTICE OF FILING SIGNATURE OF Jun. 30, 2016

FRANK PICCIOLI ON DECLARATION IN SUPPORT OF PLAINTIFFS'
MOTION FOR CLASS CERTIFICATION

57. (PART 2 OF 2) PLAINTIFFS' NOTICE OF FILING SIGNATURE OF Jun. 30, 2016
FRANK PICCIOLI ON DECLARATION IN SUPPORT OF PLAINTIFFS'
MOTION FOR CLASS CERTIFICATION

58. (PART 1 OF 3) PLAINTIFFS' MOTION FOR LEAVE TO FILE AMENDED Jul. 6, 2016
COMPLAINT

59. (PART 2 OF 3) PLAINTIFFS' MOTION FOR LEAVE TO FILE AMENDED Jul. 6, 2016
COMPLAINT

60. (PART 3 OF 3) PLAINTIFFS' MOTION FOR LEAVE TO FILE AMENDED Jul. 6, 2016
COMPLAINT

61. (PART 1 OF 2) PLAINTIFFS' NOTICE OF FILING SIGNATURE OF Jul. 6, 2016

DEBRA NOVAK-SCOTT ON DECLARATION IN SUPPORT OF
PLAINTIFFS' MOTION FOR CLASS CERTIFICATION

62. (PART 2 OF 2) PLAINTIFFS' NOTICE OF FILING SIGNATURE OF Jul. 6, 2016
DEBRA NOVAK-SCOTT ON DECLARATION IN SUPPORT OF
PLAINTIFFS' MOTION FOR CLASS CERTIFICATION

63. FIRST AGREED EXTENSION OF TIME TO FILE RESPONSE AND Jul. 15, 2016
REPLY RE: PLAINTIFFS' MOTION FOR CLASS CERTIFICATION

64. ME: STATUS CONFERENCE [07/12/2016] Jul. 18, 2016

65. REPLY IN SUPPORT OF DEFENDANTS' RULE 12(C) MOTION FOR Jul. 19, 2016
JUDGMENT ON THE PLEADINGS RE DAMAGES CLAIMS

66. FIRST AGREED EXTENSION OF TIME TO FILE RESPONSE TO Jul. 25, 2016
PLAINTIFFS' MOTION FOR LEAVE TO FILE AMENDED COMPLAINT

67. RESPONSE TO PLAINTIFFS' MOTION FOR LEAVE TO FILE AMENDED Aug. 2, 2016
COMPLAINT

68. (PART 1 OF 6) RESPONSE TO PLAINTIFFS' MOTION FOR CLASS Aug. 2, 2016

CERTIFICATION

69. (PART 2 OF 6) RESPONSE TO PLAINTIFFS' MOTION FOR CLASS Aug. 2, 2016
CERTIFICATION

70. (PART 3 OF 6) RESPONSE TO PLAINTIFFS' MOTION FOR CLASS Aug. 2, 2016
CERTIFICATION
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71. (PART 4 OF 6) RESPONSE TO PLAINTIFFS' MOTION FOR CLASS Aug. 2, 2016
CERTIFICATION
72. (PART 5 OF 6) RESPONSE TO PLAINTIFFS' MOTION FOR CLASS Aug. 2, 2016
CERTIFICATION
73. (PART 6 OF 6) RESPONSE TO PLAINTIFFS' MOTION FOR CLASS Aug. 2, 2016
CERTIFICATION
74. (PART 1 OF 2) APPLICATION FOR WITHDRAWAL OF COUNSEL FOR Aug. 3, 2016
PLAINTIFF ASPTEA
75. (PART 2 OF 2) APPLICATION FOR WITHDRAWAL OF COUNSEL FOR Aug. 3, 2016
PLAINTIFF ASPTEA
76. ME: ORAL ARGUMENT SET [08/08/2016] Aug. 11,2016
77. JOINT PROPOSED SCHEDULING ORDER Aug. 19, 2016
78. REPLY IN FURTHER SUPPORT OF PLAINTIFFS' MOTION FOR CLASS Aug. 24, 2016
CERTIFICATION
79. PLAINTIFFS' REPLY IN FURTHER SUPPORT OF MOTION FOR LEAVE Aug. 24, 2016
TO FILE AMENDED COMPLAINT
80. ORDER SETTING REMAINING DEADLINES Aug. 25, 2016
81. (PART 1 OF 4) PLAINTIFFS' MOTION FOR SANCTIONS FOR Aug. 29, 2016
DEFENDANTS' FAILURE TO COMPLY WITH COURT'S ORDER ON
DISCOVERY
82. (PART 2 OF 4) PLAINTIFFS' MOTION FOR SANCTIONS FOR Aug. 29, 2016
DEFENDANTS' FAILURE TO COMPLY WITH COURT'S ORDER ON
DISCOVERY
83. (PART 3 OF 4) PLAINTIFFS' MOTION FOR SANCTIONS FOR Aug. 29, 2016
DEFENDANTS' FAILURE TO COMPLY WITH COURT'S ORDER ON
DISCOVERY
84. (PART 4 OF 4) PLAINTIFFS' MOTION FOR SANCTIONS FOR Aug. 29, 2016
DEFENDANTS' FAILURE TO COMPLY WITH COURT'S ORDER ON
DISCOVERY
85. (PART 1 OF 4) PLAINTIFFS' MOTION TO COMPEL PRODUCTION OF Aug. 30, 2016
DOCUMENTS ON DEFENDANTS' PRIVILEGE LOG
86. (PART 2 OF 4) PLAINTIFFS' MOTION TO COMPEL PRODUCTION OF Aug. 30, 2016
DOCUMENTS ON DEFENDANTS' PRIVILEGE LOG
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87. (PART 3 OF 4) PLAINTIFFS' MOTION TO COMPEL PRODUCTION OF Aug. 30, 2016
DOCUMENTS ON DEFENDANTS' PRIVILEGE LOG
88. (PART 4 OF 4) PLAINTIFFS' MOTION TO COMPEL PRODUCTION OF Aug. 30, 2016
DOCUMENTS ON DEFENDANTS' PRIVILEGE LOG
89. FIRST AGREED EXTENSION OF TIME RE MOTION FOR SANCTIONS Sep. 9, 2016
AND MOTION TO COMPEL
90. LITIGATION TIMELINE SHOWING 20 MONTHS OF DELAY Sep. 15, 2016
91. ME: MATTER UNDER ADVISEMENT [09/15/2016] Sep. 23, 2016
92. ME: RULING [09/21/2016] Sep. 30, 2016
93. (PART 1 OF 3) DEFENDANTS' RESPONSE TO PLAINTIFFS' MOTION Sep. 30, 2016
FOR SANCTIONS FOR DEFENDANTS' FAILURE TO COMPLY WITH
COURT'S ORDER ON DISCOVERY
94, (PART 2 OF 3) DEFENDANTS' RESPONSE TO PLAINTIFFS' MOTION Sep. 30, 2016
FOR SANCTIONS FOR DEFENDANTS' FAILURE TO COMPLY WITH
COURT'S ORDER ON DISCOVERY
95. (PART 3 OF 3) DEFENDANTS' RESPONSE TO PLAINTIFFS' MOTION Sep. 30, 2016
FOR SANCTIONS FOR DEFENDANTS' FAILURE TO COMPLY WITH
COURT'S ORDER ON DISCOVERY
96. (PART 1 OF 3) RESPONSE TO PLAINTIFFS' MOTION TO COMPEL Sep. 30, 2016
PRODUCTION OF DOCUMENTS ON DEFENDANTS' PRIVILEGE LOG
97. (PART 2 OF 3) RESPONSE TO PLAINTIFFS' MOTION TO COMPEL Sep. 30, 2016
PRODUCTION OF DOCUMENTS ON DEFENDANTS' PRIVILEGE LOG
98. (PART 3 OF 3) RESPONSE TO PLAINTIFFS' MOTION TO COMPEL Sep. 30, 2016
PRODUCTION OF DOCUMENTS ON DEFENDANTS' PRIVILEGE LOG
99. (PART 1 OF 6) AMENDED VERIFIED CLASS ACTION AND SPECIAL Oct. 3, 2016
ACTION COMPLAINT
100. (PART 2 OF 6) AMENDED VERIFIED CLASS ACTION AND SPECIAL Oct. 3, 2016
ACTION COMPLAINT
101. (PART 3 OF 6) AMENDED VERIFIED CLASS ACTION AND SPECIAL Oct. 3, 2016
ACTION COMPLAINT
102. (PART 4 OF 6) AMENDED VERIFIED CLASS ACTION AND SPECIAL Oct. 3, 2016
ACTION COMPLAINT
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103. (PART 5 OF 6) AMENDED VERIFIED CLASS ACTION AND SPECIAL Oct. 3, 2016

ACTION COMPLAINT

104. (PART 6 OF 6) AMENDED VERIFIED CLASS ACTION AND SPECIAL Oct. 3, 2016
ACTION COMPLAINT

105. AGREED FIRST EXTENSION OF TIME TO FILE REPLY RE: Oct. 6, 2016
PLAINTIFFS' MOTION FOR SANCTIONS FOR DEFENDANTS' FAILURE
TO COMPLY WITH THE COURT'S ORDER ON DISCOVERY

106. AGREED FIRST EXTENSION OF TIME TO FILE REPLY RE: Oct. 6, 2016
PLAINTIFFS' MOTION TO COMPEL PRODUCTION OF DOCUMENTS
ON DEFENDANTS' PRIVILEGE LOG

107. STIPULATION RE APPLICABILITY OF COURT'S RULINGS ON CLASS Oct. 19, 2016
CERTIFICATION AND MONEY DAMAGES TO PLAINTIFFS' FIRST
AMENDED COMPLAINT

108. STIPULATION EXTENDING DEADLINE FOR DEFENDANTS TO Oct. 21, 2016

RESPOND TO PLAINTIFFS' AMENDED COMPLAINT

109. AGREED SECOND EXTENSION OF TIME TO FILE REPLY RE: Oct. 21, 2016
PLAINTIFFS' MOTION FOR SANCTIONS FOR DEFENDANTS' FAILURE
TO COMPLY WITH THE COURT'S ORDER ON DISCOVERY

110. [PROPOSED] ORDER Oct. 26, 2016

111. MOTION TO EXCEED PAGE LIMITATION ON PLAINTIFFS' REPLY IN Oct. 26, 2016
FURTHER SUPPORT OF MOTION TO COMPEL PRODUCTION OF
DOCUMENTS ON DEFENDANTS' PRIVILEGE LOG

112. (PART 1 OF 2) PLAINTIFFS' REPLY IN FURTHER SUPPORT OF Oct. 26, 2016
MOTION TO COMPEL PRODUCTION OF DOCUMENTS ON
DEFENDANTS' PRIVILEGE LOG

113. (PART 2 OF 2) PLAINTIFFS' REPLY IN FURTHER SUPPORT OF Oct. 26, 2016
MOTION TO COMPEL PRODUCTION OF DOCUMENTS ON
DEFENDANTS' PRIVILEGE LOG

114. ME: STIPULATION OF COUNSEL [10/24/2016] Oct. 28, 2016
115. ME: ORAL ARGUMENT SET [11/01/2016] Nov. 4, 2016
116. STIPULATION FOR WITHDRAWAL OF PLAINTIFFS' MOTION FOR Nov. 4, 2016

SANCTIONS WITHOUT PREJUDICE
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117. PLAINTIFFS' NOTICE OF ERRATA RE: STIPULATION FOR Nov. 4, 2016
WITHDRAWAL OF PLAINTIFFS' MOTION FOR SANCTIONS WITHOUT
PREJUDICE
118. STIPULATION FOR WITHDRAWAL OF PLAINTIFFS' MOTION FOR Nov. 4, 2016
SANCTIONS WITHOUT PREJUDICE
119. ANSWER TO AMENDED VERIFIED CLASS ACTION AND SPECIAL Nov. 14, 2016
ACTION COMPLAINT
120. STIPULATION TO EXTEND DATE FOR ARGUMENT ON PLAINTIFFS' Nov. 22, 2016
MOTION TO COMPEL PRODUCTION OF DOCUMENTS ON
DEFENDANTS' PRIVILEGE LOG
121. [PROPOSED] ORDER ON STIPULATION TO EXTEND DATE FOR Nov. 30, 2016
ARGUMENT ON PLAINTIFFS' MOTION TO COMPEL PRODUCTION OF
DOCUMENTS ON DEFENDANTS' PRIVILEGE LOG
122. JOINT STATUS MEMORANDUM Dec. 9, 2016
123. (PART 1 OF 12) DEFENDANTS' SEPARATE STATEMENT OF FACTS IN Dec. 20, 2016
SUPPORT OF MOTION FOR SUMMARY JUDGMENT
124. (PART 2 OF 12) DEFENDANTS' SEPARATE STATEMENT OF FACTS IN Dec. 20, 2016
SUPPORT OF MOTION FOR SUMMARY JUDGMENT
125. (PART 3 OF 12) DEFENDANTS' SEPARATE STATEMENT OF FACTS IN Dec. 20, 2016
SUPPORT OF MOTION FOR SUMMARY JUDGMENT
126. (PART 4 OF 12) DEFENDANTS' SEPARATE STATEMENT OF FACTS IN Dec. 20, 2016
SUPPORT OF MOTION FOR SUMMARY JUDGMENT
127. (PART 5 OF 12) DEFENDANTS' SEPARATE STATEMENT OF FACTS IN Dec. 20, 2016
SUPPORT OF MOTION FOR SUMMARY JUDGMENT
128. (PART 6 OF 12) DEFENDANTS' SEPARATE STATEMENT OF FACTS IN Dec. 20, 2016
SUPPORT OF MOTION FOR SUMMARY JUDGMENT
129. (PART 7 OF 12) DEFENDANTS' SEPARATE STATEMENT OF FACTS IN Dec. 20, 2016
SUPPORT OF MOTION FOR SUMMARY JUDGMENT
130. (PART 8 OF 12) DEFENDANTS' SEPARATE STATEMENT OF FACTS IN Dec. 20, 2016
SUPPORT OF MOTION FOR SUMMARY JUDGMENT
131. (PART 9 OF 12) DEFENDANTS' SEPARATE STATEMENT OF FACTS IN Dec. 20, 2016
SUPPORT OF MOTION FOR SUMMARY JUDGMENT
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132. (PART 10 OF 12) DEFENDANTS' SEPARATE STATEMENT OF FACTS Dec. 20, 2016
IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT
133. (PART 11 OF 12) DEFENDANTS' SEPARATE STATEMENT OF FACTS Dec. 20, 2016
IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT
134. (PART 12 OF 12) DEFENDANTS' SEPARATE STATEMENT OF FACTS Dec. 20, 2016
IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT
135. UNOPPQOSED MOTION TO EXCEED PAGE LIMIT OF DEFENDANTS' Dec. 20, 2016
MOTION FOR SUMMARY JUDGMENT
136. DEFENDANTS' MOTION FOR SUMMARY JUDGMENT Dec. 20, 2016
137. ME: MATTER UNDER ADVISEMENT [12/16/2016] Dec. 21, 2016
138. NOTICE OF LODGING DOCUMENTS UNDER SEAL Dec. 22, 2016
139. ORDER GRANTING MOTION TO EXCEED PAGE LIMIT Dec. 23, 2016
140. ME: UNDER ADVISEMENT RULING [01/03/2017] Jan. 5, 2017
141. NOTICE OF ERRATUM REGARDING DOCUMENT NO. 4 LODGED Jan. 6, 2017
UNDER SEAL AND MOTION FOR IN-CAMERA REVIEW OF CORRECT
DOCUMENT
142. NOTICE OF LODGING DOCUMENT UNDER SEAL Jan. 6, 2017
143. ME: RULING [01/20/2017] Jan. 24, 2017
144. AGREED FIRST EXTENSION OF TIME TO FILE PLAINTIFFS' Jan. 24, 2017

RESPONSE TO DEFENDANTS' MOTION FOR SUMMARY JUDGMENT

145. ***SEALED*** ORIGINAL SEALED DOCUMENT (DOCUMENT NO.1 Jan. 31, 2017
DEFENDANTS' PRIVILEGE LOG (8/11/16))

146. ***SEALED*** ORIGINAL SEALED DOCUMENT (DOCUMENT NO. 2 Jan. 31, 2017
DEFENDANTS' PRIVILEGE LOG (8/11/16))

147. ***SEALED*** ORIGINAL SEALED DOCUMENT (DOCUMENT NO. 3 Jan. 31, 2017
DEFENDANTS' PRIVILEGE LOG (8/11/16))

148. ***SEALED*** ORIGINAL SEALED DOCUMENT (DOCUMENT NO. 4 Jan. 31, 2017
DEFENDANTS' PRIVILEGE LOG (8/11/16))

149. ***SEALED*** ORIGINAL SEALED DOCUMENT (DOCUMENT NO. 25 Jan. 31, 2017
DEFENDANTS' PRIVILEGE LOG (8/11/16))
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150. ***SEALED*** ORIGINAL SEALED DOCUMENT (DOCUMENT NO. 27 Jan. 31, 2017
DEFENDANTS' PRIVILEGE LOG (8/11/16))
151. ***SEALED*** ORIGINAL SEALED DOCUMENT (DOCUMENT NO. 29 Jan. 31, 2017
DEFENDANTS' PRIVILEGE LOG (8/11/16))
152. ***SEALED*** ORIGINAL SEALED DOCUMENT (DOCUMENT NO. 30 Jan. 31, 2017
DEFENDANTS' PRIVILEGE LOG (8/11/16))
153. ***SEALED*** ORIGINAL SEALED DOCUMENT (DOCUMENT NO. 4 Jan. 31, 2017
DEFENDANTS' PRIVILEGE LOG (8/11/16))

154. ME: ORDER ENTERED BY COURT [01/31/2017] Feb. 1, 2017
155. AGREED SECOND EXTENSION OF TIME TO FILE PLAINTIFFS' Feb. 7,2017
RESPONSE TO DEFENDANTS' MOTION FOR SUMMARY JUDGMENT
156. JOINT STIPULATION RE AUTHENTICITY AND FOUNDATION OF Feb. 17,2017

DOCUMENTS
157. JOINT STIPULATION FACTS Feb. 17,2017
158. AGREED THIRD EXTENSION OF TIME TO FILE PLAINTIFF'S Mar. 7, 2017
RESPONSE TO DEFENDANTS' MOTION FOR SUMMARY JUDGMENT
159. ME: STIPULATION OF COUNSEL [03/13/2017] Mar. 15, 2017
160. MOTION TO EXCEED PAGE LIMITATION ON PLAINTIFFS' Mar. 15, 2017

CONSOLIDATED MOTION FOR SUMMARY JUDGMENT AND
OPPOSITION TO DEFENDANTS' MOTION FOR SUMMARY JUDGMENT

161. (PART 1 OF 18) PLAINTIFFS' RESPONSE TO DEFENDANTS' Mar. 15, 2017
SEPARATE STATEMENT OF FACTS AND CONTROVERTING
STATEMENT OF FACTS AND PLAINTIFFS' STATEMENT OF
UNDISPUTED FACTS IN SUPPORT OF PLAINTIFFS' MOTION FOR
SUMMARY JUDGMENT

162. (PART 2 OF 18) PLAINTIFFS' RESPONSE TO DEFENDANTS' Mar. 15, 2017
SEPARATE STATEMENT OF FACTS AND CONTROVERTING
STATEMENT OF FACTS AND PLAINTIFFS' STATEMENT OF
UNDISPUTED FACTS IN SUPPORT OF PLAINTIFFS' MOTION FOR
SUMMARY JUDGMENT

163. (PART 3 OF 18) PLAINTIFFS' RESPONSE TO DEFENDANTS' Mar. 15, 2017
SEPARATE STATEMENT OF FACTS AND CONTROVERTING
STATEMENT OF FACTS AND PLAINTIFFS' STATEMENT OF
UNDISPUTED FACTS IN SUPPORT OF PLAINTIFFS' MOTION FOR
SUMMARY JUDGMENT
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164. (PART 4 OF 18) PLAINTIFFS' RESPONSE TO DEFENDANTS' Mar. 15, 2017

SEPARATE STATEMENT OF FACTS AND CONTROVERTING
STATEMENT OF FACTS AND PLAINTIFFS' STATEMENT OF
UNDISPUTED FACTS IN SUPPORT OF PLAINTIFFS' MOTION FOR
SUMMARY JUDGMENT

165. (PART 5 OF 18) PLAINTIFFS' RESPONSE TO DEFENDANTS' Mar. 15, 2017
SEPARATE STATEMENT OF FACTS AND CONTROVERTING
STATEMENT OF FACTS AND PLAINTIFFS' STATEMENT OF
UNDISPUTED FACTS IN SUPPORT OF PLAINTIFFS' MOTION FOR
SUMMARY JUDGMENT

166. (PART 6 OF 18) PLAINTIFFS' RESPONSE TO DEFENDANTS' Mar. 15, 2017
SEPARATE STATEMENT OF FACTS AND CONTROVERTING
STATEMENT OF FACTS AND PLAINTIFFS' STATEMENT OF
UNDISPUTED FACTS IN SUPPORT OF PLAINTIFFS' MOTION FOR
SUMMARY JUDGMENT

167. (PART 7 OF 18) PLAINTIFFS' RESPONSE TO DEFENDANTS' Mar. 15, 2017
SEPARATE STATEMENT OF FACTS AND CONTROVERTING
STATEMENT OF FACTS AND PLAINTIFFS' STATEMENT OF
UNDISPUTED FACTS IN SUPPORT OF PLAINTIFFS' MOTION FOR
SUMMARY JUDGMENT

168. (PART 8 OF 18) PLAINTIFFS' RESPONSE TO DEFENDANTS' Mar. 15, 2017
SEPARATE STATEMENT OF FACTS AND CONTROVERTING
STATEMENT OF FACTS AND PLAINTIFFS' STATEMENT OF
UNDISPUTED FACTS IN SUPPORT OF PLAINTIFFS' MOTION FOR
SUMMARY JUDGMENT

169. (PART 9 OF 18) PLAINTIFFS' RESPONSE TO DEFENDANTS' Mar. 15, 2017
SEPARATE STATEMENT OF FACTS AND CONTROVERTING
STATEMENT OF FACTS AND PLAINTIFFS' STATEMENT OF
UNDISPUTED FACTS IN SUPPORT OF PLAINTIFFS' MOTION FOR
SUMMARY JUDGMENT

170. (PART 10 OF 18) PLAINTIFFS' RESPONSE TO DEFENDANTS' Mar. 15, 2017
SEPARATE STATEMENT OF FACTS AND CONTROVERTING
STATEMENT OF FACTS AND PLAINTIFFS' STATEMENT OF
UNDISPUTED FACTS IN SUPPORT OF PLAINTIFFS' MOTION FOR
SUMMARY JUDGMENT

171. (PART 11 OF 18) PLAINTIFFS' RESPONSE TO DEFENDANTS' Mar. 15, 2017
SEPARATE STATEMENT OF FACTS AND CONTROVERTING
STATEMENT OF FACTS AND PLAINTIFFS' STATEMENT OF
UNDISPUTED FACTS IN SUPPORT OF PLAINTIFFS' MOTION FOR
SUMMARY JUDGMENT
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172.

173.

(PART 12 OF 18) PLAINTIFFS' RESPONSE TO DEFENDANTS'
SEPARATE STATEMENT OF FACTS AND CONTROVERTING
STATEMENT OF FACTS AND PLAINTIFFS' STATEMENT OF
UNDISPUTED FACTS IN SUPPORT OF PLAINTIFFS' MOTION FOR
SUMMARY JUDGMENT

(PART 13 OF 18) PLAINTIFFS' RESPONSE TO DEFENDANTS'
SEPARATE STATEMENT OF FACTS AND CONTROVERTING
STATEMENT OF FACTS AND PLAINTIFFS' STATEMENT OF
UNDISPUTED FACTS IN SUPPORT OF PLAINTIFFS' MOTION FOR
SUMMARY JUDGMENT

Mar.

Mar.

15,2017

15, 2017

174.

175.

(PART 14 OF 18) PLAINTIFFS' RESPONSE TO DEFENDANTS'
SEPARATE STATEMENT OF FACTS AND CONTROVERTING
STATEMENT OF FACTS AND PLAINTIFFS' STATEMENT OF
UNDISPUTED FACTS IN SUPPORT OF PLAINTIFFS' MOTION FOR
SUMMARY JUDGMENT

(PART 15 OF 18) PLAINTIFFS' RESPONSE TO DEFENDANTS'
SEPARATE STATEMENT OF FACTS AND CONTROVERTING
STATEMENT OF FACTS AND PLAINTIFFS' STATEMENT OF
UNDISPUTED FACTS IN SUPPORT OF PLAINTIFFS' MOTION FOR
SUMMARY JUDGMENT

Mar.

Mar.

15,2017

15,2017

176.

177.

178.

(PART 16 OF 18) PLAINTIFFS' RESPONSE TO DEFENDANTS'
SEPARATE STATEMENT OF FACTS AND CONTROVERTING
STATEMENT OF FACTS AND PLAINTIFFS' STATEMENT OF
UNDISPUTED FACTS IN SUPPORT OF PLAINTIFFS' MOTION FOR
SUMMARY JUDGMENT

(PART 17 OF 18) PLAINTIFFS' RESPONSE TO DEFENDANTS'
SEPARATE STATEMENT OF FACTS AND CONTROVERTING
STATEMENT OF FACTS AND PLAINTIFFS' STATEMENT OF
UNDISPUTED FACTS IN SUPPORT OF PLAINTIFFS' MOTION FOR
SUMMARY JUDGMENT

(PART 18 OF 18) PLAINTIFFS' RESPONSE TO DEFENDANTS'
SEPARATE STATEMENT OF FACTS AND CONTROVERTING
STATEMENT OF FACTS AND PLAINTIFFS' STATEMENT OF
UNDISPUTED FACTS IN SUPPORT OF PLAINTIFFS' MOTION FOR
SUMMARY JUDGMENT

Mar.

Mar.

Mar.

15, 2017

15,2017

15,2017

179.

(PART 1 OF 2 PLAINTIFFS' CONSOLIDATED MOTION FOR SUMMARY
JUDGMENT AND OPPOSITION TO DEFENDANTS' MOTION FOR
SUMMARY JUDGMENT

Mar.

15, 2017

180.

(PART 2 OF 2 PLAINTIFFS' CONSOLIDATED MOTION FOR SUMMARY
JUDGMENT AND OPPOSITION TO DEFENDANTS' MOTION FOR
SUMMARY JUDGMENT

Mar.

15, 2017
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181. [PROPOSED] ORDER ON MOTION TO EXCEED PAGE LIMITATION ON Mar. 20, 2017
PLAINTIFFS' CONSOLIDATED MOTION FOR SUMMARY JUDGMENT
AND OPPOSITION TO DEFENDANTS' MOTION FOR SUMMARY
JUDGMENT
182. (PART 1 OF 2) PLAINTIFFS' NOTICE OF FILING THE SIGNED Mar. 20, 2017
DECLARATION OF DEBRA NOVAK-SCOTT IN SUPPORT OF
PLAINTIFFS' MOTION FOR SUMMARY JUDGMENT
183. (PART 2 OF 2) PLAINTIFFS' NOTICE OF FILING THE SIGNED Mar. 20, 2017
DECLARATION OF DEBRA NOVAK-SCOTT IN SUPPORT OF
PLAINTIFFS' MOTION FOR SUMMARY JUDGMENT
184. NOTICE OF FIRST AGREED EXTENSION OF TIME FOR THE PARTIES Mar. 28, 2017
TO FILE REMAINING SUMMARY JUDGMENT BRIEFING
185. ME: ORAL ARGUMENT SET [05/02/2017] May. 4, 2017
186. DEFENDANTS' RESPONSE TO PLAINTIFFS' CONTROVERTING AND May. 10, 2017
ADDITIONAL STATEMENT OF FACTS IN SUPPORT OF THEIR
CROSS-MOTION FOR SUMMARY JUDGMENT
187. MOTION TO EXCEED PAGE LIMIT OF DEFENDANTS' RESPONSE TO May. 10, 2017
PLAINTIFFS' CROSS-MOTION FOR SUMMARY JUDGMENT
188. DEFENDANTS' REPLY IN SUPPORT OF MOTION FOR SUMMARY May. 10, 2017
JUDGMENT
189. DEFENDANTS' RESPONSE TO PLAINTIFFS' CROSS-MOTION FOR May. 10, 2017
SUMMARY JUDGMENT
190. MOTION TO EXCEED PAGE LIMITATION ON PLAINTIFFS' REPLY IN Jun. 9, 2017
SUPPORT OF PLAINTIFFS' CROSS-MOTION FOR SUMMARY
JUDGMENT
191. (PART 1 OF 3) PLAINTIFFS' REPLY IN SUPPORT OF CROSS-MOTION Jun. 9, 2017
FOR SUMMARY JUDGMENT
192. (PART 2 OF 3) PLAINTIFFS' REPLY IN SUPPORT OF CROSS-MOTION Jun. 9, 2017
FOR SUMMARY JUDGMENT
193. (PART 3 OF 3) PLAINTIFFS' REPLY IN SUPPORT OF CROSS-MOTION Jun. 9, 2017
FOR SUMMARY JUDGMENT
194, ME: RULING [06/15/2017] Jun. 16, 2017
195. NOTICE OF CHANGE OF ADDRESS Jun. 16, 2017
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196. (PART 1 OF 2) PLAINTIFFS' REPLY IN SUPPORT OF CROSS-MOTION Jun. 22, 2017
FOR SUMMARY JUDGMENT
197. (PART 2 OF 2) PLAINTIFFS' REPLY IN SUPPORT OF CROSS-MOTION Jun. 22, 2017
FOR SUMMARY JUDGMENT
198. DEFENDANTS' MOTION TO TRANSFER RELATED CASE Jun. 28, 2017
199. NOTICE OF SUBMISSION OF COURTESY COPIES OF SOME OF Jul. 11,2017
PLAINTIFFS' PRINCIPLE CASES
200. ME: HEARING [07/10/2017] Jul. 12, 2017
201. ME: UNDER ADVISEMENT RULING [07/25/2017] Jul. 26, 2017
202. PLAINTIFFS' RESPONSE TO DEFENDANTS' MOTION TO TRANSFER Aug. 2, 2017
203. DEFENDANTS' REPLY IN SUPPORT OF MOTION TO TRANSFER Aug. 4, 2017
RELATED CASE
204. ME: CASE REASSIGNED [08/08/2017] Aug. 11,2017
205. NOTICE OF LODGING PROPOSED FORM OF JUDGMENT Aug. 15, 2017
206. (PART 1 OF 3) DEFENDANTS' APPLICATION FOR ATTORNEYS' FEES Aug. 15, 2017
AND COSTS
207. (PART 2 OF 3) DEFENDANTS' APPLICATION FOR ATTORNEYS' FEES Aug. 15, 2017
AND COSTS
208. (PART 3 OF 3) DEFENDANTS' APPLICATION FOR ATTORNEYS' FEES Aug. 15, 2017
AND COSTS
2009. (PART 1 OF 2) STIPULATION TO EXTEND TIME FOR PLAINTIFFS' TO Aug. 22, 2017
FILE OBJECTIONS TO DEFENDANTS' PROPOSED FORM OF
JUDGMENT
210. (PART 2 OF 2) STIPULATION TO EXTEND TIME FOR PLAINTIFFS' TO Aug. 22, 2017
FILE OBJECTIONS TO DEFENDANTS' PROPOSED FORM OF
JUDGMENT
211. [PROPOSED] ORDER ON STIPULATION AND REQUEST TO EXTEND Aug. 24, 2017
TIME FOR PLAINTIFFS' TO FILE OBJECTIONS RE: DEFENDANTS'
PROPOSED FORM OF JUDGMENT
212. STIPULATION RE AMENDED PROPOSED FORM OF JUDGMENT Sep. 6, 2017
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213. AGREED SECOND EXTENSION OF TIME TO FILE OPPOSITION TO Sep. 27, 2017
DEFENDANTS' APPLICATION FOR ATTORNEYS' FEES AND COSTS
214. ME: STIPULATION OF COUNSEL [09/29/2017] Oct. 3, 2017
215. (PART 1 OF 14) PLAINTIFFS' OPPOSITION TO DEFENDANTS' Oct. 6, 2017
APPLICATION FOR ATTORNEYS' FEES AND COSTS
216. (PART 2 OF 14) PLAINTIFFS' OPPOSITION TO DEFENDANTS' Oct. 6, 2017
APPLICATION FOR ATTORNEYS' FEES AND COSTS
217. (PART 3 OF 14) PLAINTIFFS' OPPOSITION TO DEFENDANTS' Oct. 6, 2017
APPLICATION FOR ATTORNEYS' FEES AND COSTS
218. (PART 4 OF 14) PLAINTIFFS' OPPOSITION TO DEFENDANTS' Oct. 6, 2017
APPLICATION FOR ATTORNEYS' FEES AND COSTS
219. (PART 5 OF 14) PLAINTIFFS' OPPOSITION TO DEFENDANTS' Oct. 6, 2017
APPLICATION FOR ATTORNEYS' FEES AND COSTS
220. (PART 6 OF 14) PLAINTIFFS' OPPOSITION TO DEFENDANTS' Oct. 6, 2017
APPLICATION FOR ATTORNEYS' FEES AND COSTS
221. (PART 7 OF 14) PLAINTIFFS' OPPOSITION TO DEFENDANTS' Oct. 6, 2017
APPLICATION FOR ATTORNEYS' FEES AND COSTS
222. (PART 8 OF 14) PLAINTIFFS' OPPOSITION TO DEFENDANTS' Oct. 6, 2017
APPLICATION FOR ATTORNEYS' FEES AND COSTS
223. (PART 9 OF 14) PLAINTIFFS' OPPOSITION TO DEFENDANTS' Oct. 6, 2017
APPLICATION FOR ATTORNEYS' FEES AND COSTS
224, (PART 10 OF 14) PLAINTIFFS' OPPOSITION TO DEFENDANTS' Oct. 6, 2017
APPLICATION FOR ATTORNEYS' FEES AND COSTS
225. (PART 11 OF 14) PLAINTIFFS' OPPOSITION TO DEFENDANTS' Oct. 6, 2017
APPLICATION FOR ATTORNEYS' FEES AND COSTS
226. (PART 12 OF 14) PLAINTIFFS' OPPOSITION TO DEFENDANTS' Oct. 6, 2017
APPLICATION FOR ATTORNEYS' FEES AND COSTS
227. (PART 13 OF 14) PLAINTIFFS' OPPOSITION TO DEFENDANTS' Oct. 6, 2017
APPLICATION FOR ATTORNEYS' FEES AND COSTS
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Michael K Jeanes, Clerk of Co
*** Electronically Filed ***
S. Bagnall, Deputy
2/17/2017 5:07:00 PM

Susan Martin — AZ Bar No. 014226 Filing 1D 8109931

Jennifer Kroll — AZ Bar No. 019859
MARTIN & BONNETT, P.L.L.C.
1850 North Central Avenue, Suite 2010
Phoenix, Arizona 85004
smartin@martinbonnett.com
jkroll@martinbonnett.com

Attorneys for Plaintiffs

IN THE SUPERIOR COURT FOR THE STATE OF ARIZONA
IN AND FOR THE COUNTY OF MARICOPA

American Federation of State County And )

Municipal Employees, AFL-CIO, Local 2384; )

American Federation of State County And )

Municipal Employees, AFL-CIO, Local 2960; ) Case No.: CV-2014-011778

Administrative Supervisory Professional & )

Technical Employees Association; Frank ) JOINT STIPULATED FACTS

Piccioli; Ron Ramirez; Debra Novak Scott;

Luis Schmidt, on behalf of themselves and all

others similarly situated, (Assigned to Judge Roger Brodman)
Plaintiffs,

V.

City of Phoenix; City of Phoenix Employee
Retirement System; City of Phoenix
Retirement System Board,

Defendants.

)
)
)
)
)
)
)
)
)
)
)
)
)

1 CAPP105




Go to Previous View Go to Table of Contents - Appendix

© 00 N oo o B~ W N

S T N B . N T N T N e S e S N S N T =
©® ~N o B~ W N P O © o N o o~ wWw N P o

The parties hereby stipulate to the following facts for purposes of summary judgment and trial.
The parties do not agree that all of the following facts are relevant. When a fact quotes or references a
written document, the parties agree that the document is the best evidence of its contents.

I. STIPULATED FACTS

1. Individual Plaintiffs are current employees of the City of Phoenix (“City”) who
participate in the City of Phoenix Employees’ Retirement Plan (“Retirement Plan” or “COPERS”), a
defined-benefit plan established pursuant to Chapter XXI1V of the Charter of the City of Phoenix
(“Charter”).

2. Plaintiff Frank Piccioli is an employee of the City of Phoenix and a member of “Unit 3,”
a group of employees in positions classified as “Office” including pre-professional and clerical
employees in a unit designated under the Meet-and-Confer Ordinance set forth in Phoenix Code § 2-214
et seq. as an appropriate unit. Unit 3 employees are represented by Plaintiff American Federation of
State County and Municipal Employees, AFL-CIO, Local 2960 (“AFSCME Local 29607), the certified
bargaining representative. Plaintiff Frank Piccioli is the current President of AFSCME Local 2960.

3. Mr. Piccioli worked for the City in the years 1999 and 2000. Mr. Piccioli began working
for the City again in 2004 and has continuously worked for the City since that date. Mr. Piccioli is an
“Employee” of the City and a “Member” of the Retirement Plan as those terms are defined in Chapter
XXIV, Article 11, Section 2 of the Charter.

4, Plaintiff Debra Novak-Scott is an employee of the City of Phoenix and a member of Unit
3. Ms. Novak-Scott began working for the City in 1984 and has continuously worked for the City since
that date. Ms. Novak-Scott is an “Employee” of the City and a “Member” of the Retirement Plan as
those terms are defined in Chapter XXIV, Article 11, Section 2 of the Charter. Ms. Novak-Scott is the
current Vice-President of AFSCME Local 2960.

5. Plaintiff Marshall Pimentel is an employee of the City of Phoenix and a member of “Unit
2,” a group of employees in positions classified as skilled trades and equipment operation in a unit
designated under the Meet and Confer Ordinance set forth in Phoenix Code 8 2-214 et seq. as an

appropriate unit. Unit 2 employees are represented by Plaintiff American Federation of State County
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And Municipal Employees, AFL-CIO, Local 2384 (“AFSCME Local 2384”), the certified bargaining
representative under the Meet-and-Confer Ordinance. Mr. Pimentel is the current President of
AFSCME Local 2384.

6. Mr. Pimentel began working for the City in or around 2006 and has continuously worked
for the City since that date. Mr. Pimentel is an “Employee” of the City and a “Member” of the
Retirement Plan as those terms are defined in Chapter XXIV, Article Il, Section 2 of the Charter.

7. Plaintiff Ronald Ramirez is an employee of the City of Phoenix and a member of “Unit
7,” which is a group of employees in positions classified as professional and supervisory under the Meet
and Discuss ordinance set forth in Phoenix City Code Phoenix Code § 2-223 et seq. Unit 7 employees
are represented by Plaintiff Administrative Supervisory Professional & Technical Employees
Association (“ASPTEA”), the authorized employee association representative under the Meet-and-
Discuss ordinance.

8. Mr. Ramirez began working for the City in 1986 and has continuously worked for the
City since that date. Mr. Ramirez is an “Employee” of the City and a “Member” of the Retirement Plan
as those terms are defined in Chapter XXI1V, Article I, Section 2 of the Charter.

9. Plaintiff Jason Stokes is an employee of the City of Phoenix and a member of Unit 7.
Plaintiff Jason Stokes is the current President of ASPTEA. Mr. Stokes began working for the City in or
around 1992 and has continuously worked for the City since that date. Mr. Stokes is an “Employee” of
the City and a “Member” of the Retirement Plan as those terms are defined in Chapter XXI1V, Article 11,
Section 2 of the Charter.

10. Defendant City of Phoenix is a political subdivision of the State of Arizona and the
employer of the individual Plaintiffs.

11. Defendant COPERS is a named defendant in this action.

12. Defendant, City of Phoenix Employees’ Retirement Plan Board (“Retirement Board,” or
“Board”) is the nine-member board established under the Retirement Plan.

13. COPERS is a defined benefit plan established in the Charter.

14.  Article 11 of Chapter XXIV of the Charter sets forth the provisions of the Retirement
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Plan.

15. There are approximately 2,133 full-time employees in Unit 3 who are members of
COPERS.

16. There are approximately 1,591 full-time employees in Unit 2 who are members of
COPERS.

17. There are approximately 2,998 full-time employees in Unit 7 who are members of
COPERS.

18. During the relevant time period, the Retirement Plan had and continues to have a
Retirement Plan Administrator who serves as the chief operating officer of the Retirement Plan, fulfills
the function of Executive Secretary set forth under 8 5.2 of the Retirement Plan and reports directly to
the Board.

19. From in or around 1990 through in or around 2000, the Retirement Plan Administrator
was Duamel Vellon.

20. Donna Buelow was the Retirement Plan Administrator from May 2001 through February
2013.

21. The current Retirement Plan Administrator is Scott Miller. Mr. Miller began working for
the City of Phoenix in October 2014.

22. From at least 1980 until the present, the City has offered eligible employees the option of
“cashing out” accrued vacation leave when the employee separates or retires from City employment.

23. From at least 1981 to the present, under AR 2.18, the City has also offered eligible
employees the option of “selling back” certain amounts of accrued but unused vacation during a
calendar year. The City’s policy of allowing employees to receive payment for a certain amount of
unused vacation during a calendar year is called “vacation buy back” or “vacation sell back.”

24. Payments for accrued vacation leave at separation or retirement from employment are
made at the employee’s rate of pay in effect at separation or retirement.

25. Each year, the Retirement Board and the City Finance Department prepare and issue the

Retirement Plan Comprehensive Annual Financial Report (“Retirement Plan CAFR”), which includes a
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required actuarial report containing, inter alia, the determination of the actuarially required amount of
pension reserves and the annual contributions required of all Members and the City.

26. Prior to 2013, none of the City’s Personnel Rules or Administrative Regulations
expressly stated whether payments for accrued vacation at separation or retirement would be included in
the calculation of an employee’s final average compensation.

27.  The City has consistently paid the City’s share of all required contributions as determined
by the Retirement Plan actuaries and as certified by the Retirement Board and City Finance Director.

28. Prior to December 31, 2013, the City and COPERS staff communicated to Members that
payments for accrued vacation at separation or retirement would be included in the employee’s final
average compensation for benefit calculation purposes including in, inter alia, benefit summaries,
reports, classes, counseling sessions, seminars, new employee orientation sessions and retirement
planning workshops.

29.  The information presented by the City and COPERS staff to Members prior to December|
31, 2013 regarding the inclusion of payments for accrued vacation leave at separation or retirement in
final average compensation for retirement benefit calculation purposes was consistent with how these
payments were actually handled and factored into retirement benefit calculations.

30.  After December 31, 2013, the City and COPERS staff communicated to executives and
middle managers that cash outs for accrued vacation at separation or retirement cannot be included in
the employees’ final average compensation for pension benefit purposes, except for amounts received
for vacation leave accrued prior to the effective date of revised AR 2.18. The City and COPERS
communicated this information in, inter alia, benefit summaries, reports, classes, counseling sessions,
seminars, new employee orientation sessions and retirement planning workshops.

31.  The information presented by the City and COPERS staff to executives and middle
managers since December 31, 2013 regarding the exclusion of payments for accrued vacation leave at
separation or retirement from the calculation of final average compensation for retirement benefit
calculation purposes is consistent with how these payments have been handled and factored into

retirement benefit calculations since December 31, 2013.
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32.  AfterJuly 1, 2014, the City and COPERS staff communicated to employees in Units 2, 3
and 7 that cash outs for accrued vacation at separation or retirement cannot be included in the
employees’ final average compensation for pension benefit purposes, except for amounts received for
vacation leave accrued prior to the July 1, 2014 effective date of revised AR 2.18. The City and
COPERS communicated this information in, inter alia, benefit summaries, reports, classes, counseling
sessions, seminars, new employee orientation sessions and retirement planning workshops.

33. The information presented by the City and COPERS staff to employees in Units 2, 3 and
7 since July 1, 2014 regarding the exclusion of payments for accrued vacation leave at separation or
retirement from the calculation of final average compensation for retirement benefit calculation
purposes is consistent with how these payments have been handled and factored into retirement benefit
calculations for Unit 2, 3 and 7 employees since July 1, 2014.

34.  The City has offered paid vacation leave to employees since at least 1979.

35. Beginning at least as early as 1979, the City adopted a policy permitting employees to
accrue and carry over unused vacation leave to subsequent years, contained in Personnel Rule 14 and/or
15 and Administrative Regulation (“*AR”) 2.18.

36. Beginning at least as early as 1979, consistent with Personnel Rules, the City Manager,
with the direction and approval by the City Council, issued AR 2.18 entitled “Excess Accumulation and
Carryover of Vacation Credits” setting forth accrual of vacation hours and maximum carryover from
year to year.

37. AR 2.18 has been revised several times since its adoption to modify the amount of
vacation leave that certain employees can accrue and carry over, as well as to add policies allowing
certain employees to “sell back” a specified amount of accrued vacation leave each year, and to receive
a one-time payment for a specified amount of accrued vacation leave at separation or retirement. These

revisions to the AR 2.18 were effective on the following dates:
a. July1,1981

b. July 4, 1983

c. September 17, 1984
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d. January 26, 1988
e. July 1, 1989

f. July 1, 1990

g. July 11,1991

h. October 11, 1993
i. July1, 1994

J. July 1, 1995

k. July 1, 1997

I.  July1,1998

m. July 1, 1999

n. July 1, 2000

0. July 8, 2002

p. July 5, 2005

g. February 12, 2007
r. July 14, 2008

s. July 1, 2012

t. November 22, 2013

u. July 1, 2014

38.  The July 1, 2012 version of AR 2.18 provided the following vacation leave rules for

hourly employees in Units 1, 2, 3, and 7:

Units 2, 3, and 7 Vacation Leave Accrual, Carryover, Retirement Cash Out, and

Sellback
Years | Accrual Max Max Max Accrual Maximum
of Rate/ Carryover | Carryover | Compensated at | Buyback/Year
Service | Month as of as of Separation/

7
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12/31/12 12/31/13 Retirement

(80 hours
added) (40 hours
added)
0-5 8 hours 272 hours | 232 hours | 240 hours Unit 2: 80 hours after
accruing 120 hours,
6-10 10 hours | 320 hours | 280 hours | 300 hours contingent upon using
35 hours of vacation
11-15 11 hours | 344 hours | 304 hours | 330 hours time during same
year.
16-20 13 hours | 392 hours | 352 hours | 390 hours
Unit 3: 80 hours after
21+ 15 hours | 440 hours | 400 hours | 450 hours accruing 120 hours,

contingent upon using
40 hours of vacation
time during same
year.

Unit 7: 40 hours,
contingent upon using
40 hours of vacation
time during the same
year.

Unit 1 Vacation Leave Accrual, Carryover, Retirement Cash Out, and Sellback

Years of | Accrual Max Max Accrual Maximum
Service Rate/Month | Carryover | Compensated at Buyback/Year
as of Separation/Retirement
12/31/12
0-5 8 hours 192 hours | 240 hours 80 hours, contingent
upon having accrued a
6-10 10 hours 240 hours 300 hours minimum of 175 hours.
11-15 11 hours 264 hours 330 hours
16-20 13 hours 312 hours 390 hours
21+ 15 hours 360 hours 450 hours
39. From 1979 until December 31, 2013, AR 2.18 did not expressly state whether cash outs

for accrued vacation leave received at separation or retirement would be included in the calculation of an

employee’s final average compensation for pension purposes.

40.

The Meet-and-Confer Ordinance, Phoenix Code § 2-214 et seq., sets forth a process by

which the City and representatives of various employee groups (including Units 1, 2 & 3) negotiate,
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bargain and reach agreements on wages, hours, and other terms and conditions of employment.

41. Pursuant to the City’s Meet-and-Confer Ordinance, Plaintiff AFSCME Local 2960
represents all full-time employees in Unit 3 regardless of whether they are members of AFSCME Local
2960. AFSCME Local 2960 has entered into a series of binding and enforceable Memoranda of
Understanding (“MOUs”) with the City of Phoenix that cover all full-time employees in Unit 3.

42.  Section 5-5(B) of the 2014-2016 MOU between the City and AFSCME Local 2960 (Unit
3) states as follows:

In July 2014 and July 2015, every unit member will receive eight (8) hours of

vacation time, in addition to their other annual accruals, added to their vacation

leave.

Vacation accrual, carryover, and separation payout shall be governed by the following table:
Service Years Monthly Accrual Maximum Carryover Payout
0-5 8 hours 192 hours 240 hours
6-10 10 hours 240 hours 300 hours
11-15 11 hours 264 hours 330 hours
16-20 13 hours 312 hours 390 hours
21+ 15 hours 360 hours 450 hours

Unit members shall be allowed vacation buy out twice per calendar year, on the last

paycheck of November and/or May. The total annual buy out is up to a maximum of

eighty (80) hours taken in no more than forty (40) hour increments, after the employee

has accumulated a minimum of one hundred twenty (120) hours and has used forty (40)

hours of vacation/comp-time during the calendar year.

This vacation buy out benefit was suspended in the 2010 — 2012 concession agreement.

Employees may buy out up to 40 hours of vacation each November. The suspension of

the May buy out period remains in effect through the 2014 — 2016 agreement.

Unit members may contribute accrued vacation or compensatory time to other employees

in accordance with City policy governing contribution of leave for serious illness of an

employee or their immediate family member.
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To every extent practicable, a transferred unit member will be allowed to maintain his
previous vacation schedule.

43.  The language and chart in Section 5-5(B) of the 2014-2016 MOU is substantially similar

to the provisions governing vacation carryover, accrual and payout at separation in all prior MOUs

entered into by the City and AFSCME Local 2960 between 1992 and 2014. The only substantive

changes have been to add provisions governing vacation buyback and to increase or decrease the amount

of vacation buyback.
44, The 2014-2016 MOU between Unit 3 and the City contains an Attachment B that

provides as follows:

All of the following, including the agreed-upon Intent, are material terms of this
Attachment B and if any provision contained herein is not accepted by the City, the City
Council or the employee group, this entire Attachment B becomes null and void:

Section 3-4 (Continued)
A. Final Average Compensation and Vacation Leave

1. The number of vacation leave hours eligible to be cashed out and included in an
employee’s Final Average Compensation upon retirement will be limited to the number
of vacation leave hours in the employee’s leave bank on June 30, 2014, not to exceed 450
hours.

2. The City recognizes that the Union may bring a lawsuit regarding the City’s proposed
implementation of the practice set forth in this Attachment B by submitting the dispute
concerning the City’s proposal and planned implementation of the practice in Paragraph
B.1 of this Attachment B to a court of competent jurisdiction.

3. The Parties expressly agree that nothing contained in Section 3-4 or this Attachment B
shall be construed to constitute an agreement by the Union to the lawfulness of the
practice set forth in Attachment B or the lawfulness of implementation of the changes set
forth in Paragraph B.1 of this Attachment B. Nor shall anything contained in this
Attachment B constitute a waiver of the Union’s, employees’ or the City’s claims or
defenses in connection with a lawsuit as set forth in Paragraph B.2. hereof regarding the
lawfulness of the City’s proposed implementation of the changes set forth in Paragraph
B.1. The City agrees not to make any argument based on this Attachment B regarding
waiver, estoppel, ratification, novation or any similar arguments based on this
Attachment B. The City expressly agrees it waives any rights to argue and will not and
may not argue, based on this Attachment B, in any lawsuit as set forth in Paragraph B.2
regarding the lawfulness of City’s proposed implementation of the changes in Paragraph
B.1, that the Union or Unit 3 employees agreed to the lawfulness of such changes
including, without limitation, by asserting that the Union or employees agreed to the

10 CAPP114




Go to Previous View Go to Table of Contents - Appendix

© 00 N oo o B~ W N

S T N B . N T N T N e S e S N S N T =
©® ~N o B~ W N P O © o N o o~ wWw N P o

lawfulness of such change based on this Attachment B, the negotiations leading up to this
Attachment B, the ratification of the MOU by the Unit 3 employees or based on any
action or statements of the Union in relation to this Attachment B.

4. The Parties further agree that until there is a final judgment and declaration with
respect to the rights of the parties regarding the lawfulness of and the proposed
implementation of the practice in Paragraph B.1, if the City calculates retirement benefits
based on such practice, the Union will not seek a temporary restraining order, preliminary
injunction or other interim relief to cease the practice set forth in paragraph B.1. The City
expressly agrees that it waives any rights to argue and will not and may not argue that
failure to seek a temporary restraining order, preliminary injunction or other interim relief
to cease the practice set forth in paragraph B.1 constitutes estoppel, an agreement to such
practice or waives any rights to challenge such practice nor will the City argue that either
the Union or Unit 3 employees agreed to the lawfulness of the practice set forth in
Paragraph B.1 or such practices based on the failure to seek a temporary restraining

order, preliminary injunction or other interim relief.

5. The City and the Union further agree that in the event a court determines in a lawsuit
as described in Paragraph B.2., after final judgment and all appeals are exhausted, that:
(a) the vacation payments at issue in Paragraph A are compensation within the meaning
of the Charter; or (b) determines that the practice set forth violates the contractually
vested rights of employees; or (c) determines that the practice violates either the Arizona
or United States Constitutions, the City shall, as soon as is reasonably practicable after
final judgment and all appeal rights are exhausted, sever Paragraph B.1 of this
Attachment B and its terms from this MOU and will take whatever administrative action
is reasonably necessary to undo the practice described in this Attachment B as required to
implement such court’s judgment and make any affected employees whole. The City
shall meet and discuss with the Union about such administrative action before such action
is taken and shall advise the Union first before advising affected Unit 3 employees about
any such administrative action that directly affects Unit 3 employees

6. The City and the Union further agree that, in the event of a final judgment in the
Union’s favor such as described in Paragraph B.5. of this Attachment, and after all
appeals are exhausted, the City will apply such judgment retroactively to undo the effect
of the practices described in this Attachment B.1 on any employees affected or bound by
this Attachment B and make such employees whole, including without limitation those
Unit 3 employees who retire after June 30, 2014 but before such final judgment and
appeals are concluded. The City shall meet and discuss with the Union about what
actions are taken to undo the effect of the practices and shall provide the Union with
information concerning what Unit 3 employees retired after June 30, 2014 who were
affected by Paragraph B.1 of this Attachment B as reasonably requested by the Union.
reasonably requested by the Union. The City agrees that it will not argue or claim that
such judgment should be applied prospectively only.

45, No MOU prior to the 2014-2016 MOU between Unit 3 and the City contain any express

statements regarding whether accrued vacation payouts will be included in the calculation of final
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average compensation for pension purposes.

46. Pursuant to the City’s Meet-and-Confer Ordinance, Plaintiff AFSCME Local 2384
represents all full-time employees in Unit 2 whether or not they are members of AFSCME Local 2384.
AFSCME Local 2384 has entered into a series of binding and enforceable MOUs with the City of
Phoenix that cover all full-time employees in Unit 2.

47. Section 5-5(B) of the 2014-2016 MOU between the City and AFSCME Local 2384 (Unit

2) provides as follows:

Vacation accrual, carryover, and separation pay-out shall be governed by the following table:

Service Monthly Accrual
0-5 8 hours
6-10 10 hours
11-15 11 hours
16-20 13 hours
21+ 15 hours
Max. Carryover Max. Payout
192 hours 240 hours
240 hours 300 hours
264 hours 330 hours
312 hours 390 hours
360 hours 450 hours

Unit members shall be allowed “vacation sell-back” twice per calendar year, on the last
paycheck of November and/or May. The total annual buyout is up to a maximum of
eighty (80) hours taken in no more than forty (40) hour increments, after the employee
has accumulated a minimum of one hundred twenty (120) hours of vacation leave. The
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employee must take a minimum of forty (40) hours of vacation/comp-time during the
calendar year to qualify for these payments.

The May vacation sell-back benefit (40 hours) was suspended in the 2010 — 2012
concession agreement. This suspension remains in effect through the 2014 — 2016
agreement.

Unit members may contribute accrued vacation or compensatory time to other employees
in accordance with City policy governing contribution of leave for serious illness of an
employee or their immediate family member. An immediate family member is defined as
the employee's spouse, qualified domestic partner, mother, father or child. Child is
defined as a biological, adopted, foster or stepchild, legal ward, or a child of a person
standing in place of a parent or a brother, sister, grandparent, or in-law who are living
with the employee and under his/her care. Requests to receive such leave contributions
will require a completed doctor's certification.

48. The language and chart in Section 5-5(B) of the 2014-2016 MOU is substantially
similar to the provisions governing vacation carryover, accrual and payout at separation in all prior
MOUs entered into by the City and AFSCME Local 2384 between 1988 and 2014. The only substantive
changes have been to add provisions governing vacation buyback and to increase or decrease the amount]
of vacation buyback.

49.  The 2014-2016 MOU for Unit 2 contains and Attachment B that provides as follows:

All of the following, including the agreed-upon Intent, are material terms of this Attachment B
and if any provision contained herein is not accepted by the City, the City Council or the
employee group, this entire Attachment B becomes null and void:

Section 3-4 (Continued)

A. Final Average Compensation and Vacation Leave

1. The number of vacation leave hours eligible to be cashed out and included in an employee’s
Final Average Compensation upon retirement will be limited to the number of vacation leave
hours in the employee’s leave bank on June 30, 2014, not to exceed 450 hours.

2. The City recognizes that the Union may bring a lawsuit regarding the City’s proposed
implementation of the practice set forth in this Attachment B by submitting the dispute
concerning the City’s proposal and planned implementation of the practice in Paragraph B.1 of
this Attachment B to a court of competent jurisdiction.

3. The Parties expressly agree that nothing contained in Section 3-4 or this Attachment B shall be
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construed to constitute an agreement by the Union to the lawfulness of the practice set forth in
Attachment B or the lawfulness of implementation of the changes set forth in Paragraph B.1 of
this Attachment B. Nor shall anything contained in this Attachment B constitute a waiver of the
Union’s, employees’ or the City’s claims or defenses in connection with a lawsuit as set forth in
Paragraph B.2. hereof regarding the lawfulness of the City’s proposed implementation of the
changes set forth in Paragraph B.1. The City agrees not to make any argument based on this
Attachment B regarding waiver, estoppel, ratification, novation or any similar arguments based
on this Attachment B. The City expressly agrees it waives any rights to argue and will not and
may not argue, based on this Attachment B, in any lawsuit as set forth in Paragraph B.2
regarding the lawfulness of City’s proposed implementation of the changes in Paragraph B.1,
that the Union or Unit 3 employees agreed to the lawfulness of such changes including, without
limitation, by asserting that the Union or employees agreed to the lawfulness of such change
based on this Attachment B, the negotiations leading up to this Attachment B, the ratification of
the MOU by the Unit 3 employees or based on any action or statements of the Union in relation
to this Attachment B.

4. The Parties further agree that until there is a final judgment and declaration with respect to the
rights of the parties regarding the lawfulness of and the proposed implementation of the practice
in Paragraph B.1, if the City calculates retirement benefits based on such practice, the Union will
not seek a temporary restraining order, preliminary injunction or other interim relief to cease the
practice set forth in paragraph B.1. The City expressly agrees that it waives any rights to argue
and will not and may not argue that failure to seek a temporary restraining order, preliminary
injunction or other interim relief to cease the practice set forth in paragraph B.1 constitutes
estoppel, an agreement to such practice or waives any rights to challenge such practice nor will
the City argue that either the Union or Unit 3 employees agreed to the lawfulness of the practice
set forth in Paragraph B.1 or such practices based on the failure to seek a temporary restraining
order, preliminary injunction or other interim relief.

5. The City and the Union further agree that in the event a court determines in a lawsuit as
described in Paragraph B.2., after final judgment and all appeals are exhausted, that: (a) the
vacation payments at issue in Paragraph A are compensation within the meaning of the Charter;
or (b) determines that the practice set forth violates the contractually vested rights of employees;
or (c) determines that the practice violates either the Arizona or United States Constitutions, the
City shall, as soon as is reasonably practicable after final judgment and all appeal rights are
exhausted, sever Paragraph B.1 of this Attachment B and its terms from this MOU and will take
whatever administrative action is reasonably necessary to undo the practice described in this
Attachment B as required to implement such court’s judgment and make any affected employees
whole. The City shall meet and discuss with the Union about such administrative action before
such action is taken and shall advise the Union first before advising affected Unit 3 employees
about any such administrative action that directly affects Unit 3 employees.

6. The City and the Union further agree that, in the event of a final judgment in the Union’s favor
such as described in Paragraph B.5. of this Attachment, and after all appeals are exhausted, the
City will apply such judgment retroactively to undo the effect of the practices described in this
Attachment B.1 on any employees affected or bound by this Attachment B and make such
employees whole, including without limitation those Unit 3 employees who retire after June 30,
2014 but before such final judgment and appeals are concluded. The City shall meet and discuss
with the Union about what actions are taken to undo the effect of the practices and shall provide
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the Union with information concerning what Unit 3 employees retired after June 30, 2014 who
were affected by Paragraph B.1 of this Attachment B as reasonably requested by the Union.
reasonably requested by the Union. The City agrees that it will not argue or claim that such
judgment should be applied prospectively only.

50. No MOU prior to the 2014-2016 MOU between Unit 2 and the City contains any express
statements regarding whether accrued vacation payouts will be included in the calculation of final
average compensation for pension purposes.

51. The City’s Meet-and-Discuss Ordinance, Phoenix Code § 2-223 et seq., sets forth a
process by which the City and representatives of professional and supervisory employees (Unit 7) meet
and discuss matters pertaining to salary and fringe benefits

52. Plaintiff ASPTEA represents all full-time employees in Unit 7 regardless of whether they
are members of ASPTEA. ASPTEA is the Meet-and-Discuss representative for full-time employees in
Unit 7.

53. Until 2006, under the City’s Meet-and-Discuss Ordinance, Phoenix City Code §2-223 et.
seq., there were no written memoranda applicable to employees in Unit 7. Rather, the City Manager had
authority to meet and discuss with ASPTEA representatives on matters relating to wages and fringe
benefits for employees in Unit 7 and to make recommendations to the City Council for approval of
agreements reached during that process. Phoenix City Code 88 2-223, 2-229 & 2-231.

54. In 2006, the City’s Meet-and-Discuss Ordinance was amended to provide for written
Memoranda of Agreement (“MOAS”).

55. Pursuant to the City’s Meet-and-Discuss Ordinance, ASPTEA has entered into a series of
MOAs with the City of Phoenix that cover all full-time employees of Unit 7.

56. Section 5-9(A) of the 2014-2016 MOA between the City and ASPTEA (Unit 7) provides

as follows::

In accordance with Personnel Rule 15, vacation accrual, carryover, and separation payout shall
be governed by the following table:

Years Served Monthly Accrual Maximum Carryover Payout

0-5 8 hrs 192 hrs/24 days 240 hrs/30 days
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6-10 /110dhar)s//1.25 days 240 hrs/30 days 300 hrs/37.5 days

11-15 11 hrs/1.375 days 264 hrs/33 days 330 hrs/41.25 days
16-20 13 hrs/1.625 days 312 hrs/39* days 390 hrs/48.75 days
21+ 15 hrs/1.875 days 360 hrs/45 days 450 hrs/56.25 days

** |n the table above, hourly (non-exempt) employee time is reflected by hours. Salaried
(exempt) employee time is reflected by days.

Unit 7 employees may contribute accrued vacation and compensatory time to other employees in
accordance with City policy governing contributions of leave for serious illness or injury of
employee or their immediate family member.

57. The language in Section 5-9(A) of the 2014-2016 MOA is substantially similar to the
provisions governing vacation payouts in all prior MOAs entered into by the City and ASPTEA between
2006 and 2014.

58. The 2014-2016 MOA for Unit 7 does not contain any express statements regarding
whether accrued vacation payouts will be included in the calculation of final average compensation for
pension purposes.

59. No prior MOA between Unit 7 and the City contain any express statements regarding
whether accrued vacation payouts will be included in the calculation of final average compensation for
pension purposes.

I. OTHER STIPULATIONS

The parties stipulate that all trial transcripts and trial exhibits from Piccioli, et al. v. City of
Phoenix, et al., CVV2012-010330 (Maricopa Cnty. Superior Court), are admissible in this action subject
to the evidentiary rulings made by the Court in that matter, as well as any relevance objections the
parties may raise in the instant case.

The parties further agree to treat all deposition transcripts from Piccioli, et al. v. City of Phoenix,
et al., as if they were taken in the instant action. By doing so, neither side waives any objections thereto,

including objections to relevance and foundation under the Arizona Rules of Evidence and objections to
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form as reflected in the record.

Go to Table of Contents - Appendix

The parties agree that all of the foregoing stipulations are made without waiver of any parties’

right to add additional facts and take additional discovery including through a Rule 56(f) motion.

Respectfully submitted this 17" day of February, 2017.

MARTIN & BONNETT, P.L.L.C.

By:

By:

17

[s/ Jennifer Kroll

Susan Martin

Daniel L. Bonnett

Jennifer Kroll

1850 N. Central Ave. Suite 2010
Phoenix, AZ 85004

Attorneys for Plaintiffs

OSBORN MALEDON, P.A.

/s/ Hayleigh S. Crawford (with permission)
Colin C. Campbell, No. 004955

Eric M. Fraser, No. 027241

Hayleigh S. Crawford, No. 032326
OSBORN MALEDON, P.A.

2929 North Central Avenue, 21st Floor
Phoenix, Arizona 85012-2793

Attorneys for Defendants
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CERTIFICATE OF SERVICE

Original of the foregoing electronically filed this 17" day of February, 2017 with:

Clerk of the Court

Maricopa County Superior Court
Central Court Building

201 W. Jefferson Street

Phoenix, AZ 85003

Copy of the foregoing served electronically via the Court’s electronic filing system this 17" day of
February, 2017 on:

Colin C. Campbell

Eric M. Fraser

Hayleigh S. Crawford

OSBORN MALEDON, P.A.

2929 North Central Avenue, 21st Floor
Phoenix, Arizona 85012-2793

Attorneys for Defendants

/s/ T. Mahabir
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CLERK OF THE COURT
HONORABLE ROGER E. BRODMAN L. Stogsdill
Deputy
AMERICAN FEDERATION OF STATE SUSAN MARTIN

COUNTY AND MUNICIPAL EMPLOYEES A F
L-C 1 O LOCAL 2384, et al.

V.

CITY OF PHOENIX, et al. COLIN F CAMPBELL

UNDER ADVISEMENT RULING

The Court reviewed the cross motions for summary judgment, the responses and replies.
The Court held extended oral argument on July 10, 2017. Each party alleges that it is entitled to
judgment as a matter of law.

At issue is the revision to Administrative Regulation 2.18 dealing with paid vacation
leave for City employees. Amended AR 2.18 was effective on July 1, 2014. The City
characterizes the administrative regulation as intended to prevent pension “spiking.”

The parties agree that there are no determinative disputes of fact. As a result, the Court
can rule on this motion as a matter of law. *

I. BACKGROUND
In 1953, the City adopted the City of Phoenix Employees’ Retirement Plan, commonly

referred to as COPERS. The retirement plan is set forth in Ch. XXIV, article |1 to the City
Charter. COPERS is a defined benefit retirement plan that provides City employees with a

1. The parties submitted stipulated statements of fact. Although the parties have several disputes
over other facts, the Court does not believe that any of the factual disputes are material to
resolving the current motions.
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pension upon retirement. An employee’s ultimate pension benefit is determined by an
employee’s final average compensation, years of service, and a “benefit multiplier” set by the
Charter to determine the benefit amount.

The City has offered paid vacation leave to employees since at least 1979. In addition to
the leave itself, the City offers three related benefits: 1) the ability to accrue vacation leave; 2)
the option to sell back unused vacation leave accrued during the year; and 3) the option to
receive cash out at separation or retirement from the City for a certain amount of accrued
vacation. As of July 1, 2012, AR 2.18 provided vacation leave rules that allowed up to 450 hours
of accrued compensation at retirement. The amount of carry-over vacation time was negotiated
in the MOUSs, and the amount allowed varied over the years. The City and the union could agree
to reduce or eliminate the carry-over vacation time in the future.

Although AR 2.18 spells out specific rules and limits for using, accruing, selling back
and cashing out vacation leave, until the revisions at issue, the AR said nothing about whether
payments for used and accrued vacation qualify as pensionable “compensation” under the
Charter. The employees’ collective bargaining agreements likewise said nothing about the
pensionability of those payments.

At least since 1980 (and possibly longer; the Court doesn’t think the exact date is
significant), the City allowed the employee’s unused vacation accrual to be added to the
employee’s annual salary or wage for his or her retirement year for pension calculation purposes.
The City never made a formal determination or issued a formal policy regarding the nature of
these payments until 2014.

A City task force studied ways to reduce the City’s pension costs. On October 31, 2013,
the Mayor and City Council approved a plan to exclude payouts for unused vacation leave at
retirement from final average compensation calculations. Revised AR 2.18 took effect on July 1,
2014. It makes clear that amounts paid to an employee at retirement for accrued vacation do not
qualify as pensionable compensation for purposes of calculating an employee’s COPERS
pension. The revision, however, is prospective only. Employees and retirees who relied on prior
contracts or the City’s past practice will continue to receive the full benefit of any vacation leave
they accrued before July 1, 2014.

The Court views the amendment in context of pension reform efforts. COPERS’ funding
ratio fell from 102.5% in 2001 to only 66.7% in 2011. In the same time, the City’s contribution
rate more than tripled, from 6.13% in 2001 to over 20% in 2013. The City’s experience is
consistent with the national underfunding of pension plans. Indeed, Justice Bolick recently
recounted the troublesome state of pension plans in his dissent in Hall v. Elected Officials’ Ret.
Plan, 241 Ariz. 33, 11 64-65 (2016) (Bolick dissenting).
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Il. ANALYSIS

The City argues that it is entitled to summary judgment because plaintiffs have no legal
right to treat lump-sum payouts for accrued vacation at retirement as part of their final average
compensation under COPERS. The City first argues that including these lump-sum payouts in
the calculation of an employee’s pension violates the Charter’s definitions of final average
compensation, final compensation, and compensation. Next, the City argues that the City may
prospectively change the practice of including unused vacation leave in its calculation of pension
benefits because employees are vested only as to vacation already accrued. Each of these
arguments is addressed below.

A. Are vacation payouts at retirement pensionable “compensation” under the Charter’s text?

The parties have a significant dispute over interpretation of the Charter. The three
relevant definitions set forth in the Charter are as follows:

2.13. “Compensation” means a member’s salary or wages paid him by the City for
personal services rendered by him to the City. In case a member’s compensation is not all
paid in money the City Council shall, upon recommendation of the City Manager, fix the
value of the portion of his compensation which is not paid in money.

2.14. “Final average compensation” means the average of the highest annual
compensations paid a member for a period of 3 consecutive, but not necessarily
continuous, years of his credited service contained within his 10 years of credited service
immediately preceding the date of his City employment last terminates. If he has less
than 3 years of credited service, his final average compensation shall be the average of
his compensations for his total period of service.

2.15. “Final compensation” means a member’s annual rate of compensation at the time
his City employment last terminates.

The Charter controls what is and what is not compensation. It controls the terms and
benefits of COPERS. Interpretation of the Charter is a matter of law. The Court agrees with the
City’s position that vacation payouts at retirement are not annual salary and wages as those terms

are defined in the City Charter.

The pension is based on “final average compensation,” which means the average of the
“highest annual compensations” (emphasis added). The word “annual” is an important modifier
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to “compensation.” A one-time payment upon termination based on vacation accrued from prior
years is not annual compensation. It is not a payment made at regular intervals.

In defining the words “salary and wages,” the Court looks to definitions set forth in Cross
v. Elected Officials Ret. Plan, 234 Ariz. 595, 604, { 31 (App. 2014). There, the court of appeals
looked at Black’s Law Dictionary for a definition of “salary.” The court concluded:

Consistent with the dictionary definition, legal authorities have concluded that “salary”
does not include bonuses or other amounts not paid at regular intervals. Almost all courts
that have addressed the issue have held that payments for accrued sick leave may not be
included in a pension calculation. See 91 A.L.R.5" 225, § 6[b]; see, e.g., Int’l Ass’n of
Firefighters, Local No. 64 v. City of Kansas City, 264 Kan. 17, 954 P.2d 1079, 1088
(1998) (“salary” in pension statute does not include sick leave or vacation time); West Va.
Cons. Pub. Retirement Bd. v. Carter, 219 W.Va. 392, 633 S.E.2d 521, 526 (2006) (“final
average salary” in pension statute does not include payment for unused vacation time).
As we have noted supra { 28, note 10, accrued sick leave payments may not be included
when calculating the pensions of other public employees. See A.R.S. 38-615(F) (2014).

Id. (some citations omitted). Dessauer v. Ariz. Dept. of Economic Sec., 141 Ariz. 384, 386 (App.
1984) is distinguishable. The issue in that case was when wages were credited as being paid
under 2the unemployment statute. It is not helpful in defining what annual wages and salary
mean.

In short, this Court believes that salary and wages refer to regular, periodic pay for
services rendered. The Charter’s definition of “final average compensation” sets an annual
timeframe for pensionable pay. Specifically, § 2.14 calculates final average compensation based
on an average of the employee’s “highest annual compensations.” Accordingly, only amounts an
employee receives as regular annual pay for personal services rendered are pensionable
“compensation” under the Charter. A one-time payment at the end of employment is not a
payment at a regular interval.

A lump-sum payout at retirement for accrued vacation leave is not regular annual pay
because an employee receives a payout only one time (if at all). Moreover, the employee’s
retirement year is the only time an employee can cash out all accrued vacation leave at one time.

2. The Court sees no meaningful distinction between “wages” and “salary” as those words are
used in section 2.13. The Court adopts the commonsense view that wages refer to compensation
paid on an hourly or daily basis, while salary is fixed compensation over a longer period of time.
In any event, the Court sees no reason for the Charter to treat wages and salary differently in
calculating pensions.
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As noted above, Cross confirms that a one-time, lump-sum payout is not considered regular
annual pay for pension purposes. Cross, 234 Ariz. at 604.

The second sentence of the compensation definition provides that if compensation is not
paid in money the City Council may, upon recommendation of the City Manager, fix the value of
the portion of compensation not paid in money. This sentence does not help the plaintiffs. The
second sentence by its own terms applies to compensation not paid in money. Accrued vacation
payouts do not qualify as nonmonetary compensation. Only nonmonetary items that are received
by an employee on a regular, annual basis in exchange for personal service rendered (e.g., a rent-
free home on City property) should count as nonmonetary compensation. One-time accrued
vacation payouts upon retirement are not regular, annual compensation received for personal
services rendered.

Plaintiffs argue that past practice establishes that the accrued vacation leave is
pensionable. There is some merit to this position. Indeed, the City has included accrued vacation
leave in the final pension calculation for many, many years. Nevertheless, extrinsic evidence is
not enough to overcome the plain terms of the retirement plan. Holland v. City of Chicago, 682
N.E.2d 323, 328 (lll.App. 1997). Long v. Dick, 87 Ariz. 25 (1959), is distinguishable. In Long,
the parties asked the court to construe a statute that, if applied as written, would create an absurd
and conflicting result. The supreme court noted that neither party “seeks to construe the statute
consistent with its literal language,” and applied the administrative agency’s long-standing
interpretation of the provision. In addition, it is for the courts to determine the Charter’s
meaning, and there is no reason to defer to the City’s interpretation (which has now changed).
See Wade v. Arizona State Ret. Sys., 241 Ariz. 559, { 21 (2017) (supreme court declines to defer
to ASRS’s interpretation of a pension statute when the court can ascertain legislative intent by
applying interpretive principles).

Finally, the fact that the City had been generous in interpreting the Charter in the past
does not prevent the City from prospectively modifying the practice if it can do so without injury
to vested rights. See Cross (court allowed retirement plan to recover payments made by mistake
but remanded to trial court for determination of whether plaintiff’s reliance on the erroneous
interpretation estopped defendants from obtaining recovery).

The contracts and pension clauses of the Arizona Constitution are not independent
sources of any rights. They only protect rights that public employees otherwise have under the
law. Without a right under the Charter, cases like Yeazell v. Copins, 98 Ariz. 109 (1965) do not
salvage plaintiffs’ claims. But see Bowles v. Wash. Dep 't of Ret. Sys., 847 P.2d 440 (Wash. 1993)
(Washington Supreme Court allowed accrued vacation in calculation of pension benefits).
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In conclusion, neither the City Charter nor past practices give plaintiffs a right to
continue spiking their pensions with lump-sum payouts at retirement for unused vacation leave
in the future.

B. Are unused vacation rights vested?

Whether the Charter prohibits the use of accrued vacation payouts as pensionable
compensation is a close call. Nevertheless, the Court believes that plaintiffs’ claims fail for the
additional reason that unused vacation rights are not vested and can be changed by the City.

Nothing in AR 2.18 affects an employee’s rights to unused vacation time already
accrued. With regard to vacation time not yet earned, the Court agrees with the City that such
time vests only when earned. Bennett ex rel. Arizona State Pers. Comm 'n v. Beard, 27 Ariz.
App. 534 (1976), Abbott v. City of Tempe, 129 Ariz. 273 (1981), and Fund Manager, Public
Safety Personnel Retirement System v. City of Phoenix Police Department Public Safety
Personnel Retirement System Board, 151 Ariz. 487 (App. 1986), all support the proposition that
unused vacation time does not vest until it is earned. In Fund Manager, the court concluded that
the right to an accidental disability pension does not vest until the contingent event of injury
occurs. The court held that a disability pension vests “upon the occurrence of the event or
condition which would qualify him for such pension — the injury.” Id. at 489. In interpreting
Abbott, the court concluded that “the right to future benefits had not vested because the
employees had yet to perform services entitling them to benefits.” Id. at 490. The court stated:

Just as unearned annual leave, holiday pay, vacation credits and sick leave do not vest
until the “condition” of service is satisfied, we conclude that the right to an accidental
disability pension does not vest until the contingent event of injury occurs.

Id. at 490. Unused vacation credits do not vest until earned. Yeazell does not apply because
“Yeazell applies only where the right to a benefit has vested.” Id.

The instant case is different from Hall v. Elected Officials’ Retirement Plan, 241 Ariz. 33
(2016) and Fields v. Elected Officials’ Retirement Plan, 234 Ariz. 214 (2014). In both Hall and
Fields, a statute established a specific formula for a pension that was later changed by the
legislature. Here, the City Charter, City ordinances and regulations do not establish a specific
formula used to calculate the pension, nor do they establish that accrued vacation can be applied
to spike pension calculations. In fact, the amount of accrued vacation time that can be carried to
the next year is the subject of negotiations to the MOU every two years and can and was changed
over the years.
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The City could eliminate the practice of accruing vacation time in its entirety. It could
eliminate or reduce the number of hours of accrued vacation time. Each of these actions would
affect plaintiffs’ pension rights without offending the constitution. Here, since the vacation time
has not yet been earned, it hasn’t yet vested. Since the benefits had not vested, the City had a
right to change them.

111.CONCLUSION
IT IS ORDERED that the City’s motion for summary judgment is granted.

IT IS ORDERED that the plaintiffs’ motion for summary judgment is denied.

IT ISFURTHER ORDERED that, within 20 days from the filed date of this Order,
defendants shall submit a proposed form of judgment containing Rule 54(c) language.
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RULING ON APPLICATION FOR ATTORNEYS’ FEES AND COSTS

The Court reviewed the City’s application for attorneys’ fees and costs, the response and
reply.

The Court finds that the briefing submitted on these issues is sufficient and that oral
argument would not add to the Court’s consideration of the issues presented. Accordingly, oral
argument is waived pursuant to Ariz. R. Civ. P. Rule 7.1(c)(2) to expedite the business of this
Court. The Court herein issues the following ruling.

The City seeks $283,973.40 in attorneys’ fees and $1,008.50 in costs. The Court will
make some initial observations and then address the specifics of the application.

I. INTRODUCTION

As an initial matter, the Court finds that the fees were appropriately documented and
supported by a China Doll affidavit. The legal work (on both sides) was outstanding. The
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determinative issue was a close call and one on which the Court believes reasonable judges could
differ. The Court commends both sides for their efficient conduct of this litigation; discovery
was minimal and the parties avoided a trial by filing cross-motions for summary judgment. The
parties even reached an agreement on certain stipulated facts. Nevertheless, at bottom this is a
breach of contract case and fees are recoverable pursuant to A.R.S. § 12-341.01(A). See Hall v.
Elected Officials’ Retirement Plan, 241 Ariz. 33, 45, 11 34-37 (2016) (pension case properly
within the scope of the attorneys’ fees statute); Barth v. Cochise County, 213 Ariz. 59, 64, 1 19
(App. 2006) (public entities that are successful parties may recover attorneys’ fees under A.R.S.
§ 12-341.01(A)).

Il. ANALYSIS OF WARNER FACTORS

Considering all relevant factors, an award of attorneys’ fees is appropriate. The Court
makes the following findings as to relevant factors. Associated Indemnity Corp. v. Warner, 143
Ariz. 567 (1985).

1. Whether the unsuccessful party’s claim or defense was meritorious. Plaintiffs’ claim
was not successful at this stage, but the claim was not without merit. As previously noted, the
issue was a close call upon which reasonable people could differ. Nevertheless, plaintiffs made a
multimillion dollar claim and did not prevail.

2. Whether the litigation could have been avoided or settled and the successful party’s
efforts were completely superfluous in achieving the results. The City’s efforts were necessary to
achieve the result. There is no evidence that plaintiffs made any reasonable settlement offers. But
the Court has no quarrel with plaintiffs’ decision to bring the case. Bringing litigation to
challenge the City’s change in pension policy was a reasonable decision.

3. Whether a fee award would be an extreme hardship. There will be some hardship to
the plaintiff labor organizations, but the Court was not persuaded that a fee award would be an
“extreme” hardship. Plaintiffs are labor organizations with a significant litigation budget. But
even if there was evidence of hardship, plaintiffs made a decision to make a multimillion dollar
claim. Plaintiffs took a risk, lost, and should bear the consequences of their litigation decision.
The Court notes that the fee award will not run against the individual plaintiffs.

4. Whether the successful party prevailed with respect to all of the relief sought. The City
prevailed with respect to all relief sought.

5. Whether the matter presented a novel legal question. The matter presented a novel
legal question in an area of law that is not fully developed.
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6. Whether the award would discourage other parties with tenable claims or defenses
from litigating them. An award could discourage parties with tenable claims from pursuing them.
On the other hand, any party that undertakes pension litigation is aware that, if it loses, it will be
subject to attorneys’ fees under Hall.

Thus, the Warner factors cut both ways on the application for fees. Having determined
that a fee award is appropriate, the question is the amount. The Court finds that the hourly rates
are consistent with the Phoenix community, and the Court finds that the City’s counsel provided
sufficient explanation to satisfy China Doll standards. The Court will award the City some of its
attorneys’ fees but, in its discretion, will reduce the fees in light of the mitigating factors
discussed below.

1. MITIGATING FACTORS

The Court agrees with plaintiffs that there are mitigating factors to consider. Plaintiffs
were seeking to vindicate a constitutional right (although one that would result in the receipt of
money by the plaintiffs). The issue was a close call and one on which reasonable men and
women of good faith could differ. The City changed the method it used to calculate accrued
pension benefits after many, many years. The City was unsuccessful in its efforts to stay the
litigation. And the City is large with lots of resources.

These factors suggest that the Court should mitigate -- but not eliminate -- the City’s fee
application. The plaintiffs took a risk for their own financial benefit. At least at this stage, they
lost. Plaintiffs have a significant litigation budget. The City, too, has financial issues. Some fees
are appropriate.

IV. CONCLUSION

Taking into account the mixed Warner factors and the equities of the situation, the Court
awards the City half of its attorneys’ fees, or $141,986.70. The Court finds this amount to be a
fair and reasonable amount for attorneys’ fees in this case.

The City’s request for $1,008.50 in costs is reduced by $670.50 because the costs for
obtaining court transcripts are not recoverable. The Court finds that the City should be awarded
costs of $338.

IT IS ORDERED that the City is awarded $141,986.70 in reasonable attorneys’ fees,
with said amount accruing interest at the rate of 5.25% from the date of this Order.
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IT IS FURTHER ORDERED that the City is awarded $338 in costs, with said amount
accruing interest at the rate of 5.25% from the date of this Order.
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IN THE SUPERIOR COURT OF THE STATE OF ARIZONA
IN AND FOR THE COUNTY OF MARICOPA
AMERICAN FEDERATION OF STATE, No. Cv 2014-011778
COUNTY, AND MUNICIPAL
EMPLOYEES AFL-CIO LOCAL 2384,
et al.,
Plaintiffs,

vs.

CITY OF PHOENIX, et al.,

Defendants.

Phoenix, Arizona
July 10, 2017
9:01 a.m.

BEFORE THE HONORABLE ROGER E. BRODMAN

TRANSCRIPT OF PROCEEDINGS

Oral Argument and Status/Trial Setting Conference

Proceedings recorded by electronic sound recording; transcript
produced by eScribers, company.
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rights which have vested, rights which are accrued,

or which have been earned by virtue of public

employment, and rights which are contingent, rights
which are conditioned upon the happening of some
future event, such as an on-the-job injury.

It's clear the Doctrine of Yizelle applies only where

the right to a benefit is vested."

And here's the important language:

"Just as unearned annual leave, holiday pay, vacation

credits, and sick leave, do not vest until the

condition of service is satisfied. We conclude that
the right to an accidental disability pension does
not vest until the contingent event of injury
occurs."

So, Judge, the Abbott, Bennett, and Fund Manager,
stand clearly for the proposition that benefits such as
vacation pay, do not vest until they are earned. Now, if you
look at what AR2.18 does, it basically says, we're going to
grandfather in everything that you have earned. But
prospectively, going into the future, we are going to change
what you can do with vacation pay -- accrued vacation pay with
respect to pensions.

And for future time, where you have not accrued or
vested your rights, the City says, we're no longer going to

allow pension spiking. So AR2.18 is fully consistent with Fund
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Manager, Bennett, and Abbott. If the Court were to hold there
was some sort of right, which we would urge the Court not to
do. We don't think they're entitled to this right. But even
if you thought they were, nothing precludes the City from
changing it prospectively, and that's exactly what happened in
this case.

So, Judge, I don't think I need my full 50 minutes
because I don't think my case is that complicated. And if you
have any further questions, I'd be happy to answer them.

THE COURT: I'll tell you what, let's hear from the
other side.

MR. CAMPBELL: Thank you.

THE COURT: I'm sure you'll have some things that
you'll want to respond to. Okay. Let's hear from the
Plaintiffs then.

MS. KROLL: Thank you, Your Honor. So with respect
to the first gquestion you asked about whether or not there are
factual disputes --

THE COURT: Uh-huh.

MS. KROLL: The Plaintiffs agree that there are
virtually no factual disputes that are -- that could be
material. In addition to the stipulated facts, Plaintiffs put
in a number of facts that were addressed primarily to
Defendant's argument that this was some sort of administrative

default that was going on, and not a considered, deliberate,
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1 inclusion of vacation pay paid at termination or separation in
2 the formula for calculating retirement benefit.

3 They seem to be sticking with that argument, but as

4 you can see from all of the evidence, from the actuarial

5 reports, from the CalPERS actuarial experience studies, from

6 the communication to the employees, all of this evidence shows
7 that it was a considerate, deliberate, practice. It was

8 communicated to the employees over decades.

9 And to the extent that the Court finds that whether
10 or not it was some sort of accidental default practice is

11 relevant, we don't think the evidence supports that. We don't
12 think there are issues of material fact on that gquestion. But
13 I supposed to the extent that they are still alleging it, and
14 the Court finds that there's some issue of fact there, that's
15 the only thing that we can think of that would be a material

16 issue that would need to be tried. But we don't think it is.
17 THE COURT: Okay. So just, I think I understood what
18 you said. I have a tendency to repeat back just to make

19 certain that I appreciate what has Jjust been told to me; that
20 as far as you're concerned, you don't see any triable issues of
21 fact either. However, it's your position that the, whether
22 it's 20, 40, 50, or interpretation of using accrued wvacation to
23 increase pension was a considered deliberate practice, not sort
24 of an accidental, default as Mr. Campbell, my words not his,
25 but I think probably fairly characterizing his position. If
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that ended up being an issue that was important to me there is
a disputed fact. But from your position, you think the
evidence is clear that it wasn't considered.

MS. KROLL: That is exactly right, Your Honor.

THE COURT: Okay. I got it.

MS. KROLL: Thank you. Yeah. And that evidence goes
to this issue of this politically-charged word of pension
spiking. This wasn't some unanticipated jump in pension
benefits. This was a planned for, funded, liability of the
City, set forth in actuarial evaluations that were passed on to
City council, that were communicated to employees that were
anticipated. There was specific actuarial factors that were
used to calculate the cost of this. This wasn't some
unanticipated jump in pension benefits.

And, you know, despite the politically-charged
rhetoric, we don't think that there's any justification for
changing the formula for calculating pension benefits.

I want to start, first, with this question; also,
since we're on this topic of the evidence, you asked Mr.
Campbell if the statute's ambiguous what happens, essentially.
And he didn't have an answer to that because, and he tried
to —-- both parties have asserted the statute is clear in their
favor. But if you determine that the statute's ambiguous,
Plaintiffs have to prevail in this case.

There are decades upon decades of and interpretation
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adjourned. Have a good day.
THE BAILIFF: All rise.

(Proceedings concluded at 10:43 a.m.)
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certify that the foregoing is a correct transcript from the
official electronic sound recording of the proceedings in the
above-entitled matter, to the best of my professional skills
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