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INTRODUCTION

This is a case about the scope of a common law doctrine called public
dedication. A landowner may choose to voluntarily donate land to the
general public and, if the general public accepts the dedication, then the land is
forever dedicated to the public. But if the general public does not accept it,
then the dedication is invalid and the land remains in private hands.

Here, the purchaser of a landlocked piece of land high up on
Camelback Mountain needed access to its property. The purchaser sued its
new neighbors to try to gain access via a private driveway on the neighbors’
private property. The owner prevailed on a claim for an implied way of
necessity (a ruling not challenged on appeal). But the owner also prevailed
on a claim for public dedication.

In particular, the superior court found that a private, locked, gated
driveway had been irrevocably dedicated to the general public, and that the
public had accepted the dedication. It based the ruling on two flawed legal
principles: (1) that the neighbors” notice of an easement across their lots
constituted acceptance by the general public, and (2) that the use of the
driveway by the owners and their invited guests was use by the general

public sufficient to validate the public dedication. These holdings violate
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the fundamental principles of public dedication and, if upheld, would cause
the doctrine to become unmoored from longstanding law. That aspect of the
judgment should be reversed.

At bottom, the law already provides a legal doctrine for one property
owner to gain access to land by traversing someone else’s private property:
an implied way of necessity. Here, the unappealed ruling on implied way
of necessity will give the purchaser access to its property. The Court should
not distort a different legal doctrine (public dedication) to fit a situation to
which it was never intended to apply.

STATEMENT OF FACTS AND CASE*
L. Factual background.
A. Opverview of the parties and property.

Defendants/ Appellants/Cross-Appellees  Teresa and  Joseph
Zachariah, Roseanne Appel, and Ingrid and Alfred Harrison (“the
neighbors”) own houses located high on the north side of Camelback

Mountain. [Tr. Ex. 145 (APP160); Tr. Ex. 151 (APP169); Tr. Ex. 9 (APP147);

* Selected record items cited are included in the Appendix attached
to the end of this brief, cited by page numbers (e.g., (APP144), which also
match the PDF page numbers and function as clickable links. Other record
items are cited with “IR-” followed by the record number.
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IR-228 at 1, § 2 (APPO083).] Their lots are part of a subdivision called Stone
Canyon East. [(Tr. Ex. 239 at 1 (APP180); IR-228 at 1, q 2 (APP083).] The
Zachariahs own Lot 22, the Appels own Lot 23, and the Harrisons own Lot
24. [IR-148 at 2, 99 6-8 (APP126).]

Plaintitf/ Appellee TMS Ventures, LLC (“ITMS”) purchased a 3.44-acre
parcel of undeveloped land situated directly above those lots (the “TMS
Parcel”). [Tr. Ex. 228 (APP177); IR-228 at 1, § 1 (APP083).] The TMS Parcel,
which is not part of Stone Canyon East, is bordered on three sides by the
Phoenix Mountain Preserve. [Id. at 2, § 9 (APP084); IR-148 at 2, § 5
(APP126).] It has no direct access to any public roadway.

A video showing the neighborhood is part of the record at Trial Exhibit
210 and provides a helpful overview of the neighborhood, the terrain, and
the lots in dispute.

B.  Phoenix Title developed the neighborhood and purported to
grant an easement to Maricopa County.

In 1958, Phoenix Title and Trust Company (“Phoenix Title”) owned all
of the property at issue in this dispute —both the land now part of Stone
Canyon East and the TMS Parcel —as trustee for several beneficiaries. [IR-

228 at 2, § 10 (APP084).] Phoenix Title recorded the subdivision plat for

10
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Stone Canyon East on February 27, 1959. [Tr. Ex. 239 at 1 (APP180); IR-228
at 2, 11 (APP084).] That plat dedicated San Miguel Avenue as a public
road to provide access to Lots 22 through 25. [Tr. Ex. 239 at 1 (APP180); IR-
228 at2, 12 (APP084).] Phoenix Title also recorded the subdivision plat for
the neighboring Stone Canyon, which had streets that interconnected with
those in Stone Canyon East. [Tr. Ex. 205 at1 (APP176).] The plats, however,
did not include the TMS Parcel or specify any means for accessing the
unplatted TMS Parcel. [Tr. Ex. 239 at 1 (APP180).]

A year after recording the Stone Canyon East subdivision plat, Phoenix
Title recorded a separate document purporting to grant to Maricopa County
a public roadway easement. [Tr. Ex. 1 (APP144-45); IR-228 at 2-3, {9 14-15
(APP084-85).] The easement (highlighted in yellow in the diagram below),
purported to provide access to the TMS Parcel (highlighted in green below)
via a 50-foot-wide roadway crossing over lots 22, 23, 24, and 25 (“the
Easement”). [Tr. Ex. 1 at TMS00002 (APP145).] The recorded document also
purported to grant to the County a separately described roadway easement
to expand the previously dedicated San Miguel Avenue. [Id. at TMS00001

(APP144) ]

11
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[IR-150 at 4 (APP135) (TMS's statement of the case in joint pretrial statement)
(shading in original superior court record).]

The Easement was a “wildcat” easement, “[m]eaning that it was not
accepted by the engineer or the county. It was simply recorded. That’s it.”
[8/2/2018 Transcript at 218:17-21 (APP250).] “[I]t was not accepted on to
the county [street] system,” or “on to the local city [street] system in Paradise

Valley.” [Id. at 218:12-15 (APP250); see also id. at 219:1-11 (APP251).]

12
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C. Phoenix Title sold the lots, but many of the deeds did not
reference the purported Easement.

Phoenix Title did nothing to get the Easement into the chain of title of
some of the lots it sold, even though Phoenix Title owned all of the lots plus
the TMS Parcel at the time it recorded the Easement. [IR-228 at 5, 9 21
(APP087).]

Beginning in 1961, Phoenix Title began conveying lots within Stone
Canyon East. [Id. at 5-6, § 23 (APP087).] Late that year, Phoenix Title
conveyed land that included the TMS Parcel to a beneficiary of the trust. The
deed did not note the existence of the Easement. [Tr. Ex. 3 (APP146).]
Through a June 5, 1964 deed that also omitted any express reference to the
Easement, Phoenix Title conveyed Lot 22. [Tr. Ex. 164 (APP172).] On March
10, 1966, it likewise conveyed Lot 23 by a deed that did not reference the
Easement. [Tr. Ex. 165 (APP174).] In 1970, the entity that owned the land
above Stone Canyon East on Camelback Mountain conveyed all of its
property except the TMS Parcel to the City of Phoenix for “public
recreational purposes.” [Tr. Ex. 150 (APP166).] That land became part of the

Phoenix Mountain Preserve.

13
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Teresa and Joseph Zachariah purchased Lot 22 in 2010. [Tr. Ex. 145
(APP160); IR-148 at 2, § 6 (APP126).] From that lot’s initial sale, none of the
deeds within the property’s chain of title has ever referred to the Easement.
[IR-49, Ex. 4.] Roseanne Appel purchased Lot 23 in 2009. [Tr. Ex. 151
(APP169); IR-148 at 2, § 7 (APP126).] As with Lot 22, none of the deeds
within Lot 23’s chain of title referred to the Easement. [IR-50, Ex. 5.]

D. The neighbors have a private, locked, gated driveway on the
Easement.

Lots 22 through 25 now contain single-family homes. [IR-228 at1, q 2
(APP083).] To preserve the undeveloped land above their lots, the
Zachariahs and Appels jointly sought to purchase the TMS Parcel for
$600,000; the “main reason for trying to purchase the property [was] we were
going to donate it to the Phoenix Mountain Preserve.” [7/30/2018
Transcript at 209:6-210:10 (APP202-03).]

No public roadway has ever been constructed on the portion of the
Easement across Lots 22 and 23. Instead, the Zachariahs and Appels have
built a private, gated driveway on that strip, as shown in the photograph

below.

14
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[Tr. Ex. 149 at 11 (APP165).]

The Zachariahs and Appels exclusively use the driveway to access
their homes. They keep the driveway gated and locked. [7/31/2018
Transcript at 36:9-10 (APP212), 45:22-46:1 (APP221-22).] The Appels traverse
part of the driveway on the Zacharaiahs” property to reach their house, while
the Zachariahs use the turnout on the Appels” property to access their own.
[7/30/2018 Transcript at 213:1-5, 213:12-15 (APP206).] Ms. Zachariah never
viewed the driveway as a public road and always “saw this as a private drive

to serve my residence.” [7/31/2018 Transcript at 18:25-19:5 (APP210-11).]

15
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E. TMS purchased the TMS Parcel with knowledge of the issues
surrounding access.

The TMS Parcel has always remained unimproved, vacant land. Yet
in 2012, 53 years after Stone Canyon East was created, TMS purchased the
land with a speculative hope of building an 18,000-square-foot single-family
home above the subdivision. [Tr. Ex. 228 (APP177); 8/2/2018 Transcript at
76:25-77:3 (APP248-49).]

When TMS bought the TMS Parcel, it was surrounded on three sides
by the Phoenix Mountain Preserve with no direct access. [IR-228 at 2, § 9
(APP084); id. at 6, 9 24 (APP088).] The seller warned TMS that the property
might not have physical access to a road. [7/30/2019 Transcript at 139:5-18
(APP198); see also Tr. Ex. 119 at TMS5127, lines 52-53 (APP155) (“Current
road may not physically touch property which may prevent physical
access.”).] TMS apparently bought the property intending to gain access
through the private, locked, gated driveway over other people’s property.

In fact, although TMS would need to cut across Lots 22, 23, 24, and 25
to access the TMS Parcel, TMS spoke only with Lot 22’s owner (and possibly

the children of Lot 23’s owner) before purchasing. [7/30/2019 Transcript at

16
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177:22-178:22 (APP199-200); id. at 71:16-72:19 (APP188-89) (“I believe it was
the children of the owners.”).]

Moreover, TMS knew before purchasing that the Easement had to be
accepted by Maricopa County in order to be a valid public dedication. [Id.
at 77:4-18 (APP194); see also Tr. Ex. 122 at ORT000144, § 3 (APP159).] TMS
contacted Maricopa County, which led to a dead end because the County
had never accepted the alleged dedication, but TMS did not inquire further;
instead, it punted the issue to others. [7/30/2019 Transcript at 110:3-8
(APP195); id. at 121:25-122:11 (APP196-97).] After closing on the property,
TMS tried to get the Town of Paradise Valley to accept the alleged
dedication, and threatened to sue “all parties including the town.” [Tr. Ex.
281 at 2 (APP182).] The Town did not accept the dedication.

F.  The neighbors had major concerns about development.

Developing the TMS Parcel presents multiple concerns to the
homeowners in Stone Canyon East. Not only is there no accessible roadway
to the TMS Parcel, but the construction would create enormous risks to the
existing homes below the property. The TMS parcel has a slope angle of
53%. [8/1/2018 Transcript at 56:1-13 (APP236).] The proposed driveway to

the TMS Parcel requires grades of up to 30%. [Tr. Ex. 73 at sheet 4 (APP149)

17
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(showing grade of 30%).] (Compare that to I-17’s climb through the

mountains to Flagstatf, which has a 6% grade. [8/1/2019 Transcript at 76:2-

24 (APP237).]) The photos below show the severe grade.

[Tr. Ex. 149 at 6 (APP164).]

[Tr. Ex. 209 at 22.]

18
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Given the nature of the terrain and the slope of Camelback Mountain,
enormous shifting and rolling boulders have threatened the neighbors’
houses in the past. [7/31/2018 Transcript at 41:11-51:17 (APP217-27).] The

photos below show boulders that have rolled down, threatening life and

property.

[Tr. Ex. 208 at DEFS000517.]

19
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[Tr. Ex. 208 at DEFS000518.]

Construction on the TMS Parcel could exacerbate the risks and
undermine the stability of the land and its features. Expert testimony
described the possible dangers that heavy-equipment construction could
cause:

Well, it could have a huge [e]ffect because those rocks that are
there, the outcrops that we looked at earlier and boulders that
are laying there, they are currently stable. However, they've
never experienced vibrations from construction. They’ve only
experienced the environment.

And so a little bit of vibration could adversely affect the stability
because there could be some soil that’s holding a rock in place
that gets vibrated, the soil gets vibrated loose and, all of a
sudden, that lock doesn’t have that support anymore. And it
could fall down the hill very easily, so it could be affected
negatively.

20
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[8/1/2018 Transcript at 39:23-40:13 (APP232-33).]

TMS’s own architect acknowledged the shared concerns about the
falling of the boulders: “I think it was—there was, you know, concern
obviously for the neighbors. The town wanted to make sure we addressed
all these issues, so we all shared a mutual concern about the boulders.”
[8/2/2018 Transcript at 30:23-31:6 (APP242-43).] When designing TMS's
proposed house, the architect told the Town of Paradise Valley, “In my 35
years of designing hillside homes here in Paradise Valley, I have never
encountered a situation and a site with these natural conditions. The lot has
a 52% slope and only one available means of ingress, an off-site easement
that also has a 52% slope.” [Tr. Ex. 81 (APP150).]

Expert testimony suggested that constructing the contemplated house
for TMS would require measures such as permanently bolting down
boulders and erecting protective fencing, at a cost of millions of dollars.
[8/2/2018 Transcript at 58:24-61:21 (APP244-47).] According to TMS’s own
architect and engineer, they would have to secure 115 boulders to the
mountain (at a cost of about $25,000 each), 2,000 boulders would need to be
removed, and another 2,000 would need to be removed from the neighbors’

property to construct a driveway over the Easement. [Id. (APP244-47); see

21
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also Tr. Ex. 83 at 2 (APP153).] That work alone (not including constructing the
house) was estimated to cost about $5 million; this was the “worst site [TMS's
engineer] ha[d] ever seen.” [8/2/2018 Transcript at 61:13-17 (APP247);
accord Tr. Ex. 83 at 2 (APP153).] The time needed for the preparations and
construction of a new driveway and TMS’s proposed residence could be
seven and a half to ten years. [8/6/2018 Transcript at 15:2-15 (APP256).]

For all of these reasons, the neighbors opposed TMS’s proposed
construction, and particularly opposed TMS’s claim that a public roadway
existed over a private, locked, gated driveway.

II. 'TMS sued the neighbors to gain access over their private property.
A. TMS sued on a variety of easement theories.

When the Zachariahs (owners of Lot 22), the Appels (owners of Lot
23), and other residents in Stone Canyon East objected to TMS’s plans to
develop the TMS Parcel and cut across their private property, TMS sued the
owners of Lots 22 through 25.1 [IR-1; IR-22.] TMS asserted several causes of
action to establish access to its land through the Easement. Specifically, it

sought declaratory and injunctive relief based on theories of express

1 Jerry Smith, the owner of Lot 25, never appeared in the superior court
or challenged the suit and is not a party to this appeal.

22
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easement, implied easement, common law public dedication, private way of
necessity, and implied way of necessity. [IR-22.] The Stone Canyon East
owners counterclaimed, challenging TMS’s right to access through several
causes of action and also asserting a claim for anticipatory nuisance. [IR-11.]

Following a summary-judgment motion, the superior court rejected
TMS'’s claim for a private easement. [IR-61 at 3 (APP081).] It also denied as
moot TMS’s claims for an express and implied easement, which TMS had
abandoned. [IR-207 at 3.]

B.  The superior court ruled that TMS could enforce the Easement
under the doctrine of common law public dedication.

Following a six-day bench trial on the parties’ remaining claims
regarding access, the superior court issued findings of fact and conclusions
of law. [IR-228 (APP083-97).] As for common law public dedication, the
superior court held that TMS “is entitled to enforce the Easement for
Roadway as a common law dedication.” [Id. at 14, § 1 (APP096).]
Recognizing TMS's need to establish both an offer to dedicate land and
acceptance by the general public, the court found that the express language
and subsequent recording of the Easement demonstrated Phoenix Title’s

intent to dedicate the Easement. [Id. at 7, §q 30-32 (APP089).]

23
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Without distinguishing the two discrete parts of the Easement, the
court further concluded that the general public had accepted a dedication of
the entire Easement based on three findings:

e First, although the conveyance documents within the chains of title for
Lots 22 and 23 did not reference the Easement, the court found
acceptance by the public of the driveway based on the deeds for Lots
24 and 25 that referenced the Easement. [Id. at 7-8, 49 33-36 (APP089-
90).]

e Second, the court held that actual knowledge of the Easement by the
Zachariahs and Appels at the time of their purchases constituted
acceptance by the general public. [Id. at 8-10, 9 36-46 (APP090-92).]

e Third, the court found that the use of portions of the gated driveway
by the Zachariahs and Appels, along with the public’s use of the part
of San Miguel Avenue that the Easement had widened, amounted to
sufficient use of the entire Easement by the general public to create a
valid acceptance of the dedication. [Id. at 10, 9 47-49 (APP092).]

Alternatively, the superior court held that an easement exists as an
implied way of necessity. [Id. at 12-14, 9 54-66 (APP094-96).] The
neighbors do not challenge the ruling on implied way of necessity.
(Consequently, TMS’s ability to access the TMS Property is not in dispute on

appeal.)

The superior court sua sponte certified its findings of fact and

conclusions of law under Rule 54(b). [Id. at 15, § 5 (APP097).] The neighbors

filed a timely notice of appeal from the Rule 54(b) judgment. [IR-236.] They

24
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also filed a motion to amend the findings of fact [IR-231], which the superior
court granted in part and denied in part. [IR-242 (APP098).] The neighbors
then filed an amended notice of appeal. [IR-245.] Less than a week later, the
superior court granted without prejudice TMS’s motion for summary
judgment on the neighbors” counterclaim for anticipatory nuisance. [IR-246
at 4 (APP104).] The court awarded TMS $369,410.25 in attorneys’ fees and
$13,413.85 in costs and entered judgment under Rule 54(c). [IR-275
(APP106).] The neighbors timely appealed from the Rule 54(c) judgment [IR-
278], and TMS filed a timely cross-appeal [IR-284]. This Court later
consolidated the appeal from the Rule 54(b) judgment and the Rule 54(c)
judgment.
This Court has jurisdiction under A.R.S. § 12-2101(A)(1).

STATEMENT OF THE ISSUES

1.  Common law public dedication requires the public to have
accepted the dedication. Here, the government never accepted the
dedication, the Easement is not in the chain of title/conveyance deeds for
Lots 22 and 23, and the private, locked, gated driveway is not accessible to

the public. Did the superior court err by finding that TMS can enforce the
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portion of the Easement across Lots 22 and 23 as a common law public
dedication?
2. Did the superior court err in awarding attorneys’ fees and costs

not authorized by statute?

STANDARD OF REVIEW

This appeal challenges only the superior court’s legal rulings, not the
superior court’s findings of fact. The Court of Appeals reviews the superior
court’s legal conclusions de novo. See Harte v. Stuttgart Autohaus, Inc., 146
Ariz. 382, 383 (App. 1985) (“We are not bound by the trial court’s legal
conclusions.”).

This Court also “review([s] the interpretation and application of [an]
attorneys’ fee statute de novo.” Midtown Med. Grp., Inc. v. Farmers Ins. Grp.,
235 Ariz. 593, 596, 9 16 (App. 2014). “[W]hether certain expenditures are
taxable costs is a matter of law that we review de novo.” Bennett v. Baxter
Grp., Inc., 223 Ariz. 414, 422, § 36 (App. 2010) (citation omitted; alteration in
original).

ARGUMENT SUMMARY

The doctrine of public dedication allows a private party to irrevocably

donate land to the general public for public roadways, public parks, and
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public plazas. The common law form of public dedication requires both an
offer to donate by the landowner and acceptance by the general public. This
case concerns only the acceptance element of the doctrine. (Argument §
1.A1)

For a valid acceptance, the government can accept the dedication on
behalf of the public, the conveyance deeds can reference the dedication, or
the general public can accept the dedication through use. (Argument §
[.LA.2)) But the doctrine, particularly acceptance by use, applies only to
properties open to and used by the general public. Land used by only a
limited class of people, such as the owners of adjacent lots, does not qualify
for public dedication. (Argument § .LA.2.) And because public dedication
requires a landowner to forever forfeit a fundamental property right (the
right to exclude others), the proponent of a dedication bears the burden of
establishing the public dedication. (Argument § [.A.4.)

Here, as a matter of law, the Easement is not a valid public dedication
because the public never accepted the dedication. No one disputes that the
government never accepted it. No one disputes that the conveyance deeds
for Lots 22 and 23 never referenced it. And no one disputes that only the

owners of the adjacent lots and their invited guests used it. In fact, the
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driveway is private, locked, and gated —the opposite of being open to the
general public. (Argument § L.C.) By ruling that the general public
nevertheless accepted the dedication, the superior court departed from long-
settled principles. (Argument § I.C.) Upholding the superior court’s ruling
to find a public dedication of a private, locked, gated driveway would cause
the doctrine to become unmoored from the underlying fundamental legal
principles. This Court should not do so in a case where the owner of the
TMS Parcel already has access under the more applicable doctrine (implied
way of necessity). (Argument § [.D.)

In addition, the superior court improperly awarded attorneys’ fees to
TMS under A.R.S. § 12-1103(B), which applies only to quiet title actions. It
similarly erred by awarding costs to TMS that are not properly recoverable
under A.R.S. § 12-332. (Argument § II.)

Because the superior court erred in finding a valid common law public
dedication and in awarding fees and costs beyond those authorized by the

applicable statutes, this Court should reverse.
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ARGUMENT

I.  Because TMS could not establish a valid acceptance by the general
public, the Easement cannot be enforced as a public dedication.

A. Public dedication law.

1.  Public dedication allows a private landowner to donate
land to establish public roads, public parks, and public
plazas.

When the public wants or needs land owned by private citizens, the
government typically acquires the land in a market transaction or through
eminent domain. A third option also exists to get privately owned land into
the hands of the general public: the private owner may voluntarily dedicate
(i.e., donate) the land to public use. “Dedication is the intentional
appropriation of land by the owner to some proper public use.” City of
Chandler v. Ariz. Dept. of Transp., 224 Ariz. 400, 403, § 9 (App. 2010) (citation
omitted).

Public dedication comes in two forms: “pursuant to statute (a
statutory dedication) or by action of the common law (a common law
dedication).” Id. By statute, for example, a developer may dedicate platted
roads to the public. See A.R.S. § 9-254. Here, for instance, Phoenix Title’s
1959 plats presumably satisfied the statutory requirements to create San

Miguel Avenue. [Tr. Ex. 239 at 1 (APP180); Tr. Ex. 205 (APP176).] But
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Phoenix Title’s creation of the Easement in 1960 did not satisfy the statutory
requirements. This case therefore involves common law dedication (and
therefore the phrase “public dedication” in this brief generally refers to the
common-law form).

2.  Public dedication is not valid unless the public has
accepted the dedication.

“ An effective dedication of private land to a public use has two general
components: [1] an offer by the owner of land to dedicate and [2] acceptance
by the public.” Pleak v. Entrada Prop. Owners” Ass'n, 207 Ariz. 418, 423-24,
21 (2004) (citations omitted). This case involves the second element
(acceptance by the public). Without public acceptance, a public dedication
is invalid regardless of whether the owner of the land intended to dedicate
it to the public.

A public dedication may be accepted in several ways. The first and
most obvious way is acceptance by the government, which can be shown by
formal governmental acts or by government maintenance and control. For
example, a municipality may accept a public dedication for a public plaza
by passing a resolution or by taking steps to preserve and maintain the plaza.

See Evans v. Blankenship, 4 Ariz. 307, 316 (1895) (finding acceptance when the
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city council “instructed the street and alley committee to ‘clear up the
plaza’™).

Courts also recognize public acceptance from a publicly recorded
deed.* But this form of acceptance is narrow; it requires “a sale of property
that referred to the plat dedicating property to the public.” Lowe v. Pima
County, 217 Ariz. 642, 647, § 19 (App. 2008). That is, the dedicating party
should “expressly refer[] to the deed of dedication in the deeds to the
parcels” when selling the land so the dedication becomes part of the chain
of title. Id. at 4 21. Merely recording the dedication in an adjacent property
is insufficient. See id.

In certain limited circumstances, courts have also recognized public
acceptance when the general public has used the dedication. For acceptance
by use, the proponent of the dedication must show that the general public

used the particular property in dispute. See, e.g., Smith v. Borough of New

* Acceptance by including a dedication in a deed is not consistent with
acceptance by the general public. This Court need not reach the question of
whether this is a valid form of public acceptance because, as explained
below, the chains of title for Lots 22 and 23 did not include the Easement.
But the neighbors reserve the right to seek review from the Supreme Court
on whether Arizona should continue to recognize acceptance by deed.
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Hope, 879 A.2d 1281, 1289 (Pa. Commw. Ct. 2005) (“The opening of a portion
of a street does not affect the status of the remaining unopened portion.”);
Ford v. Dickerson, 662 S.E.2d 503, 507 (W. Va. 2008) (“Where the owner of a
tract of land lays the same off into lots, streets, and alleys, and makes a plat
thereof, and offers to dedicate the streets and alleys shown upon such plat
to the public, the public authorities may accept such dedication in whole or
in part.”); Chalkley v. Tuscaloosa Cty. Comm’n, 34 So. 3d 667, 674 (Ala. 2009)
(“[T]he law on the subject generally is that [a]n offer of dedication need not
be accepted in its entirety; the property offered for dedication may be
accepted in part and the remainder rejected.”) (citations and internal
quotation marks omitted).

3.  Public dedication and acceptance by use apply only to

properties open to and used by the general public, not
just a few private property owners.

Public dedication applies only to “land donated to a proper public
purpose,” such as “a park, a road, a public plaza, or some other public
space.” Pleak, 207 Ariz. at 421, 425, 9 8, 26 (2004); see also Mayor, Aldermen
& Inhabitants of City of New Orleans v. United States, 35 U.S. 662, 712-13 (1836)
(describing using public accommodation for “highways, the streets of our

cities and towns, and the grounds appropriated as places of amusement or
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of public business, which are found in all our towns, and especially in our
populous cities”); City of Scottsdale v. Mocho, 8 Ariz. App. 146, 150 (1968)
(“The Court has found a dedication only in cases involving either a park or
a street.”).

For a public dedication to be valid, the dedicated land generally must
be open to “all segments of the general public.” Id. at 150. Property open
only to a limited number of private users does not suffice for public
dedication. The principle that for “a common law dedication, the use
contemplated by the land must be a use by the general public, and not for a
limited class thereof,” dates back at least half a century in Arizona. Id. at 151;
see also Allied Am. Inv. Co. v. Pettit, 65 Ariz. 283, 290 (1947) (“The use by the
purchasers of lots and the general public constitutes a sufficient acceptance.”)
(emphasis added).

Said another way (in a principle that has survived close to 200 years),
private use of land is inconsistent with the creation and existence of a public
dedication, which must be “used for the public purposes intended by the
appropriation.” City of Cincinnati v. White’s Lessee, 31 U.S. 431, 440 (1832).
“The essence of a dedication is that it is for the use of the public at large.

There may be a dedication for special uses, but it must be for the benefit of
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the public. Generally, there can be no dedication to private uses . ...” 23
Am. Jur. 2d Dedication § 5.

Courts in Arizona and elsewhere have emphasized this requirement
for public dedications. This Court, for example, has held that “a parking lot
for the private use of the customers of [the] businesses adjoining the
property” does not establish a public dedication. Mocho, 8 Ariz. App. at 150;
see also Vick v. S.C. Dep’t of Transp., 556 S.E.2d 693, 698 (S.C. Ct. App. 2001)
(“Aside from the buyers of the five lots, there was no evidence of general use
by the public or of acceptance or maintenance by city or county
authorities.”).

4. Because public dedication involves an irrevocable

forfeiture of fundamental property rights, courts place
the burden on the party seeking to establish a dedication.

The right to exclude the public from your property is one of the most
central and fundamental rights of private property. State v. Adams, 197 Ariz.
569, 573, 9 22 (App. 2000) (“[H]e had the right to exclude anyone he wished
from his property. One of the main rights attached to property is the right
to exclude others.” (footnote omitted)). Public dedication opens the
property to the general public, and “a dedication, once perfected, is

irrevocable.” City of Chandler, 224 Ariz. App. at403, 9 9. A public dedication,
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therefore, requires a landowner to forever forfeit a fundamental property
right.

Recognizing how serious it is to forever forfeit a fundamental property
right, “[t]he courts have placed a heavy burden upon one asserting or claiming
a dedication.” Mocho, 8 Ariz. App. at 149 (emphasis added). This Court
previously cited several other jurisdictions’” compelling rationales for
placing the burden on the party asserting a dedication: “It is not a trivial
thing to take another’s land, and for this reason the courts will not lightly
declare a dedication to public use.” Id. at 150 (citation omitted). “Dedications
being an exceptional and a peculiar mode of passing title to interest in land,
the proof must usually be strict, cogent, and convincing, and the acts proved
must not be consistent with any construction other than that of a
dedication.” Id. (citation omitted). For these reasons, “[t]he burden of proof
to establish a dedication is on the party asserting it.” Kadlec v. Dorsey, 224
Ariz. 551, 552, q| 8 (2010) (citations omitted).

An easement on the property does not create a presumption of public
dedication. Indeed, the Arizona Supreme Court expressly rejected the

position that “a private road becomes public whenever the property through
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which the road runs is subject to an easement.” Id. at 553, § 10 (“But no
Arizona case has so held.”).

B. As a matter of law, the Easement does not qualify as a public
dedication.

Here, TMS failed to meet its heavy burden of proving a public
dedication because, as a matter of law, the general public never accepted the
Easement on Lots 22 and 23 of Stone Canyon East.

First, neither Maricopa County nor any city or town took any steps to
accept the purported dedication on behalf of the public, and TMS disclaimed
that method of acceptance. [7/30/2019 Transcript at 179:4-8 (APP201)
(“Q. ... You're not claiming that the County or the Town accepted the
easement that’s Exhibit 1, are you? / A. Not at this point. I have no reason
to believe.”); 7/30/2019 Transcript at 7:17-22 (APP187) (“There may be
questions about whether that roadway easement that was recorded that’s
now in front of you, your Honor, whether that was ever intended, whether
that was ever accepted by the county. We're not going to present any
evidence on that issue.”).]

Second, no recorded document within the chains of title for Lots 22 or

23 refers to the Easement. When Phoenix Title first sold Lots 22 and 23 in
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the 1960s, the conveyance deeds did not reference the Easement at all. [Tr.
Ex. 164 (APP172); Tr. Ex. 165 (APP174).] The subsequent chains of title
likewise did not reference the Easement. [IR-49, Ex. 4; IR-50, Ex. 5.] The
superior court specifically found that the Easement was “not expressly
included in the conveyance document” for Lots 22 and 23. [IR-228 at 8, 36
(APP090).]

Third, the general public did not accept the Easement by use. The
property in question (the Easement that runs across Lots 22 and 23, and over
Lots 24 and 25) has, for all relevant periods, been a private driveway with a
locked gate. [7/31/2018 Transcript at 36:9-10 (APP212), 45:22-46:1 (APP221-
22).] In other words, it was designed to exclude the public. It cannot be used
by the general public at all, and remains distinct from the nearby public
roadway. It is used only by the owners of the lots and their invited guests.

The image below shows the driveway:
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[Tr. Ex. 149 at 11 (APP165).]

As a matter of law, using one’s own driveway cannot qualify as
“public” use, especially where the driveway is intentionally and explicitly
inaccessible to the general public. “[T]here can be no dedication to private
uses, or to uses public in their nature but the enjoyment of which is restricted
to a limited part of the public. ...” Mocho, 8 Ariz. App. at 150; see also Vick,
556 S.E.2d at 698 (no acceptance by use because the only use was “from the
buyers of the five lots” adjacent to the street); City of Santa Clara v. Ivancovich,
118 P.2d 303, 307 (Cal. Ct. App. 1941) (“The question of actual use by the city
of the particular strip in dispute may be disposed of immediately. It was

never actually improved as a street. It has been enclosed by a fence, and no
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objection in that regard has been made by the city during a period of forty
years.”).

Thus, as a matter of law, the general public has not accepted the
dedication.

C.  The superior court erred in finding a public dedication.

In concluding that the general public had accepted the dedication of
the Easement as to Lots 22 and 23, the superior court made several errors of
law that, if accepted, would dramatically and unreasonably expand the
doctrine of public dedication to cover purely private uses of property.

1.  The superior court’s holding on acceptance by notice
violates the law of the case and has no basis in law.

The superior court recognized that none of the conveyance documents
for Lots 22 and 23 expressly referenced the Easement, which should have
ended the inquiry. [IR-228 at 8, § 36 (APP090).] Instead, the court held that
the owners’ notice of the Easement could satisfy the requirement that the
general public had accepted the Easement. [Id. (APP090).] In particular, the
court noted that the Zachariahs had acknowledged the Easement’s existence
in an addendum to their purchase contract and that the Appels had obtained

a title insurance policy that excluded the Easement from coverage. [Id. at 8,
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99 37-38 (APP090).] It also found that the owners” conduct, both before and
after their purchases, corroborated the conclusion that they knew about the
Easement. [Id. at9, § 44 (APP091).]

This ruling has two problems: (1) it ignored the court’s own prior,
binding determination from another judge that notice was irrelevant to
acceptance, and (2) the ruling has no basis in law.

(@) The superior court ignored binding law of the case

in finding that notice of an easement can constitute
acceptance of a public dedication.

The court’s ruling that actual notice constituted acceptance for Lots 22
and 23 violated the doctrine of law of the case. That doctrine ensures that a
court will not revisit a prior decision that it made in the same case and
thereby permit a “horizontal appeal” of an issue. “A party seeks a
‘horizontal appeal” when it requests a second trial judge to reconsider the
decision of the first trial judge in the same matter, even though no new
circumstances have arisen in the interim and no other reason justifies
reconsideration.” Powell-Cerkoney v. TCR-Montana Ranch Joint Venture, II, 176
Ariz. 275, 278-79 (App. 1993). Horizontal appeals are disfavored “because

they waste judicial resources by asking two judges to consider identical
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motions and because they encourage ‘judge shopping.”” Id. at 279 (quoting
Hibbs v. Calcot, Ltd., 166 Ariz. 210, 214 (App. 1990)).2

Here, Judge Warner specifically ruled that actual notice was
insufficient to constitute acceptance: “Although the owners of [Lots 22 and
23] may have had actual notice of the claimed easement, a common law
easement requires acceptance, not just notice.” [IR-61 at 2 (APP080).]
Consequently, the trial on public dedication should have focused exclusively
on whether the evidence supported acceptance through usage by the general
public. After a judicial rotation, however, Judge Gates was assigned to the
case and ruled that notice sufficed for acceptance. [IR-228 at 8-10, 9 36-46
(APP090-92) (“[A]t the time the Zachariahs and Ms. Appel purchased Lots
22 and 23, each Defendant had actual knowledge of the recordation of the
Easement for Roadway.”).] This ruling violated the law of the case and

should be reversed for that reason.3

2 In certain limited circumstances, a court may reconsider a prior
ruling, such as “when an error in the first decision renders it manifestly
erroneous or unjust or when a substantial change occurs in essential facts or
issues, in evidence, or in the applicable law.” Powell-Cerkoney, 176 Ariz. at
279. No such circumstances exist here.

3 The superior court referenced law of the case as it pertained to
another one of Judge Warner’s rulings. [IR-228 at 6 n.1 (APP088).]
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(b) As a matter of law, mere notice of an easement
cannot constitute public acceptance of a public
dedication.

Even if law of the case did not bar the superior court’s reconsideration
of the effect of notice on acceptance, its holding has no basis in the law. The
court not only decided that the owners of Lots 22 and 23 “through purchase
accepted the offer” to dedicate, but further held that their acceptance meant
that the Easement “was accepted by the general public.” [Id. at 10, 9 45-46
(APP092).] In other words, the court conflated the requirement of an explicit
reference in a deed with actual notice by a single buyer in the chain of title.
But Arizona law requires an express reference to a public dedication in the
conveying instrument itself, not merely actual notice from another source. See
Lowe, 217 Ariz. at 647, § 19 (“Pleak, as well as the cases on which it relied,
required a sale of property that referred to the plat dedicating property to the
public.”) (emphasis added). As a matter of law, a reference contained in a
purchase agreement addendum or title insurance policy cannot establish
acceptance by the public.

Moreover, the superior court based this ruling on the irrelevant point
that “[c]onstructive and actual notice have the same effect.” [IR-228 at§, 9 36

(APP090) (quoting Neal v. Hunt, 112 Ariz. 307, 311 (1975)).] But this dispute
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does not involve the difference between constructive and actual notice.
Neither constructive notice nor actual notice qualifies as acceptance by the
public for purposes of public dedication, and for good reason. Accepting a
public dedication impacts the public at large, including all subsequent
purchasers.

“[A] dedication, once perfected, is irrevocable.” City of Chandler, 224
Ariz. at 403, 9 9. That means that establishing a public dedication would
bind future purchasers of Lots 22 and 23, regardless of whether they have
notice, and even though the chains of title on those lots say nothing about
the Easement. In this context, treating actual knowledge of the current
owner as acceptance of a public dedication makes no sense. It directly
conflicts with the stated policy behind allowing acceptance of a public
dedication by deed. See Lowe, 217 Ariz. at 647 (requiring express reference
to public dedication in chain of title “ensures that when a subsequent
purchaser buys part or all of the property, he or she will have notice of the

public dedication impacting the land”).
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2.  As a matter of law, the private use the superior court
identified does not qualify as acceptance by the general
public.

The superior court also found that “the Easement for Roadway was
accepted by use.” [IR-228 at 10, § 49 (APP092).] But the court principally
relied on the Zachariahs” and the Appels’ use of their own driveway. [Id. at
10, 99 47-48 (APP092).] As explained above (Argument § I.B), use of a
private, gated, locked driveway is not use by the general public—the gate
and lock are designed to exclude the general public, and the character of use
from the landowners and their invited guests is not the same thing as use by
the general public.

In support of its holding, the superior court cited two cases: Evans, 4
Ariz. at 316, and Allied Am. Inv. Co. v. Pettit, 65 Ariz. 283, 290. [IR-228 at 10,
9 48 (APP092).] The court cited Evans for the principle that “[a]cceptance
may be presumed if the gift is beneficial,” but that presumption is no longer
good law under Kadlec, 224 Ariz. at 552, § 8 (“Dedication is not
presumed. . ..”). And in any event, Evans further found actual acceptance
because the Phoenix City Council “instructed the street and alley committee
to “clear up the [public] plaza.”” Ewvans, 4 Ariz. at 316. On top of that, the

purported dedication in Evans created a “public square” —something open
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to the public, unlike the private driveway at issue here. Id. at 313. Evans
thus does not support the holding that private use of a gated, locked
driveway qualifies as public use.

Allied fares no better. It involved a park open to the general public,
and the quotation the superior court selected (“[t]he use by the purchasers
of lots and the general public”) confirms that the park was open to and used
by the general public; it was not limited just to the lot-owners. [IR-228 at 10,
9 48 (APP092) (quoting Allied, 65 Ariz. at 290).] Contrast that, for example,
with a private park inside a condominium complex, which park is accessible
only with a keyfob issued to unit owners.

Thus, neither case involved purely private use of an alleged
dedication; the superior court cited no such case.

The superior court also made a fleeting reference to a paved portion of
San Miguel Avenue on a different part of the Easement. [Id. at 10, § 47
(APP092).] But that part of the public roadway is not part of this dispute.
TMS seeks to establish a public dedication on the neighbors” driveway, not
on San Miguel Avenue. The expansion of San Miguel Avenue is separately
described and separately delineated from the driveway in dispute, and the

public roadway obviously has much different usage than the private, locked,

45


https://www.westlaw.com/Document/Ic12879d4f7ef11d99439b076ef9ec4de/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_156_313
https://www.westlaw.com/Document/I93915054f76211d99439b076ef9ec4de/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_156_290

Go to Previous View | | Go to Table of Contents - Brief |

gated driveway. [Tr. Ex. 1 (APP144-45).] As explained above (Argument
§ I.A.2), TMS needed to prove use by the public on the particular property
in dispute. See Sweeten v. Kauzlarich, 684 P.2d 789, 792 (Wash. App. 1984)
(“Although the facts indicate the lane has been used by a variety of people,
primarily family, friends and business invitees of the lot owners, public use
has never extended to the full width of the dedication. The court was correct
in limiting acceptance to that part actually accepted through public use.”).

The superior court erred in holding that any prior usage constituted
acceptance of the private portion of the Easement.

D. Reversing on common law public dedication will not leave

TMS without access, but affirming the ruling would
unjustifiably expand the public dedication doctrine.

The neighbors do not challenge the superior court’s ruling on implied
way of necessity. That means that regardless of how this Court rules, TMS
will have access to the TMS Parcel.

The neighbors challenge the common law public dedication ruling
because they do not want a 50-foot-wide public road through their property.
In addition, validating a public dedication of such a wide road would likely
cause their homes to become nonconforming because the structures would

be too close to the road and would encroach into mandatory building
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setbacks. Although their homes would be grandfathered in as legal
noncomforming structures, the noncomforming nature would affect the
neighbors’ ability to remodel or expand their homes, and would likely
decrease the value of their homes at resale.

Upholding the superior court’s ruling would substantially expand the
doctrine, and unnecessarily so. Presumably TMS does not actually want to
open the neighbors” driveway to the general public. Instead, TMS seeks to
use the driveway to access just the TMS Parcel. But common law public
dedication is a poor fit for this scenario. The law already has a mechanism
to protect a property owner’s right to access landlocked property —implied
way of necessity. That doctrine fits; common law public dedication does not.
As a California court explained when addressing an analogous concept, “a
private easement over a roadway is an entirely different matter than a
dedication of that roadway to use by the public in general. Where, as here,
the use of property is consistent with a private easement, there is no basis
for finding an implied acceptance of an offer of dedication by public use.”
Biagini v. Beckham, 78 Cal. Rptr. 3d 171, 181 (Ct. App. 2008). Expanding

public dedication to cover a private driveway would completely unmoor the
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doctrine from its natural scope of property open to the general public (public
roads, public parks, and public plazas).

II. The superior court erred as a matter of law in its award of attorneys’
fees and costs.

The superior court also erred by improperly awarding TMS
$369,410.25 in attorneys’ fees and $13,413.85 in costs. [IR-275 at 2 (APP106).]
If this Court reverses as to the first issue, then it should vacate the award of
attorneys’ fees and costs and remand to the superior court to decide on fees
and costs in light of the reversal. If this Court affirms on the first issue, then
it should vacate and reverse for the reasons below.

The superior court awarded attorneys’ fees to TMS for its public
dedication and implied way of necessity claims under A.R.S. § 12-1103. [IR-
228 at 15, § 4 (APP097) (“Plaintiff is entitled to recover its attorneys’ fees and
costs pursuant to A.R.S. § 12-1103.”); IR-246 at 4 (APP104) (“As part of its
form of judgment, Plaintiff may leave blank spaces for an award attorney’s
fees and taxable costs previously awarded pursuant to A.R.S. § 12-1103.”).]
That statute authorizes a court to award attorneys fees to a party that
unsuccessfully sought the execution of a quitclaim deed before prevailing in

an action to quiet title to property:
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If a party, twenty days prior to bringing the action to quiet title
to real property, requests the person, other than the state,
holding an apparent adverse interest or right therein to execute
a quit claim deed thereto, and also tenders to him five dollars for
execution and delivery of the deed, and if such person refuses or
neglects to comply, the filing of a disclaimer of interest or right
shall not avoid the costs and the court may allow plaintiff, in
addition to the ordinary costs, an attorney’s fee to be fixed by the
court.

A.RS. §12-1103(B).

The statute applies only to the party that actually prevails in a quiet
title action. See, e.g., Pac. W. Bank v. Castleton, 246 Ariz. 108, 112, § 22 (App.
2018) (party not eligible for fee award when “it has not yet formally
prevailed on its quiet title action”). “[A.R.S.] § 12-1103(B) refers to an “action
to quiet title to real property,” indicating it is limited to that specific kind of
proceeding. See Action to Quiet Title, Black’s Law Dictionary (10th ed. 2014)
(‘[A] proceeding to establish a plaintiff’s title to land by compelling the
adverse claimant to establish a claim or be forever estopped from asserting
it.”).” Cook v. Grebe, 245 Ariz. 367, 369 (App. 2018). A claim concerning some
interest in property that is “not an interest in the title” does not entitle a
litigant to fees under § 12-1103. Dickens v. First Am. Title Ins. Co. of Arizona,

162 Ariz. 511, 517 (App. 1989).
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Neither a public dedication claim nor an implied way of necessity
claim qualifies for attorneys’ fees under A.R.S. § 12-1103. In Pleak, the
Supreme Court rejected applying § 12-1103 to public dedication claims,
explaining that “a common law dedication of a roadway easement to public
use leaves fee title to the roadway in the landowner, and [the landowner]
therefore properly refused in this case to issue a quit claim deed to the [party
seeking dedication].” Pleak, 207 Ariz. at 425 n.6. Implied ways of necessity
likewise do not transfer title and are not eligible under § 12-1103(B). Cf.
Dabrowski v. Bartlett, 246 Ariz. 504, 517-18, §9 40-46 (App. 2019) (landowner
that prevailed in quiet title action to show that no implied easement existed
could recover under § 12-1103(B)).

Here, TMS asserted quiet title claims (Count I and Count II), which
were limited to easement theories. [IR-22 at 7-10 (APP115-18).] By contrast,
TMS’s public dedication claim (Count III, dubbed “common law
dedication”) and implied way of necessity claim (Count VI) were not claims
to quiet title. [Id. at 10-11, 14 (APP118-19, APP122).] In the joint pretrial
statement, the parties likewise characterized only some of the claims as ones
seeking quiet title. [IR-150 at 2 (APP133).] TMS thus recognized that its

public dedication and implied way of necessity claims were not quiet title
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actions. When the parties briefed this issue below, TMS practically gave up
on its claim to fees under § 12-1103 by the time of its reply, instead shifting
to A.RS. § 12-341.01 (a theory the superior court never adopted). [IR-249
(fee application); IR-267 (response); IR-273 (reply).]

On top of that, Pleak’s binding holding that § 12-1103(B) does not apply
to public dedication makes sense here. In prevailing on its public dedication
claim, TMS has in effect confirmed a right for the general public, but TMS
itself does not get any specific interest in the property that triggers the
statute. In the implied way of necessity claim, TMS has the right to access
the property but does not get any title, and that right of access could go away
(e.g., if a new route opens up or the ownership merges). Thus, just like the
landowner in Pleak, the neighbors properly declined to execute TMS's
quitclaim deed, and TMS is not entitled to its attorneys’ fees. See 207 Ariz.
at 425 n.6. Because the superior court based its fee award on an incorrect
principle of law, this Court should reverse.

In addition, the superior court improperly awarded TMS thousands of
dollars in costs. By statute, “[t]he successful party to a civil action shall
recover from his adversary all costs expended or incurred therein unless

otherwise provided by law.” A.R.S. §12-341. “But the statutes do not grant
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the prevailing party a right to recover every manner of litigation expense.
Under A.R.S. §12-332 (2016), the prevailing party in a civil action in superior
court is allowed only its taxable costs . . ..” RS Indus. v. Candrian, 240 Ariz.
132,137, 4 15 (App. 2016).

ARS. § 12-332, in turn, lists properly recoverable taxable costs,
including;

o Fees of officers and witnesses;

e Cost of taking depositions;

e Compensation of referees;

o Cost of certified copies of papers or records;
e Sums paid a surety company; and

e Other disbursements that are made or incurred pursuant to an order
or agreement of the parties.

ARS. §12-332(A).

Unless the taxable costs are permitted by A.R.S. § 12-332, they are not
recoverable. The statute does not authorize expenses “incurred for
photocopying, facsimiles, shipping and travel expenses,” nor can a party
recover “the fees it pays its own expert witness.” RS Indus., 240 Ariz. at 137,
9 16. Legal research charges, postage, and miscellaneous expenses such as

meals and parking during trial are not allowed, either. See Newman v. Select
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Specialty Hosp.-Ariz., Inc., 239 Ariz. 559, 567, § 42 (App. 2016) (finding such
items not recoverable as taxable costs).

The superior court nevertheless awarded TMS the full $8,947.42 in
requested costs incurred by Beus Gilbert. Although the documents
supporting the request for fees did not explain how the total was calculated,
they included items such as $5,186.75 for “Photocopy Expense”; $2,925.00
for “Expert Witness Fee”; $1,407.00 for “Color Copies”; $83.33 for “United
Parcel Service”; $39.33 for “Outside Messenger Service”; $200.25 for
“Scanned Documents”; $200 for “Delivery Service”; and $80.33 in “Meal
Expense,” “Parking,” and “Travel Expense.” [IR-251 at 74 (APP143).] None
of these costs is allowed under A.R.S. § 12-332, and the award necessarily
included some of them. Because the superior court awarded costs not listed
under A.R.S. § 12-332, this Court should vacate the costs award.

CONCLUSION

The Court should vacate, reverse, and remand the superior court’s
ruling that TMS can enforce the Easement as a common law dedication. It

also should vacate the award of attorneys’ fees and costs entered in favor of

TMS.
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RESPECTFULLY SUBMITTED this 18th day of November, 2019.

OSBORN MALEDON, P.A.

By_/s/ Eric M. Fraser
Eric M. Fraser
Jetfrey B. Molinar
2929 North Central Avenue, Suite 2100
Phoenix, Arizona 85012

Attorneys for
Defendants/ Appellants/Cross-Appellees
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24. (PART 3 OF 3) VERIFIED SECOND AMENDED COMPLAINT Aug. 19, 2016
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26. STIPULATION REQUESTING COUNSEL APPEARANCE ON BEHALF Aug. 22, 2016
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27. ORDER Aug. 24, 2016
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33. (PART 1 OF 3) SEPARATE STATEMENT OF FACTS IN SUPPORT OF Nov. 16, 2016
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34. (PART 2 OF 3) SEPARATE STATEMENT OF FACTS IN SUPPORT OF Nov. 16, 2016
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35. (PART 3 OF 3) SEPARATE STATEMENT OF FACTS IN SUPPORT OF Nov. 16, 2016
PLAINTIFF'S MOTION FOR PARTIAL SUMMARY JUDGMENT RE:
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3ar. STIPULATION REQUESTING CONTINUANCE OF STATUS Dec. 21, 2016
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39.

40.

41.

42.

STIPULATION REGARDING SECOND EXTENSION OF TIME TO FILE
RESPONSE TO PLAINTIFF'S MOTION FOR PARTIAL SUMMARY
JUDGMENT RE: ACCESS AND UTILITIES

DEFENDANTS'/ COUNTERCLAIMANTS' RESPONSE TO PLAINTIFF'S
MOTION FOR PARTIAL SUMMARY JUDGMENT RE: ACCESS AND
UTILITIES

(PART 1 OF 13) DEFENDANTS'/ COUNTERCLAIMANTS' SEPARATE
STATEMENT OF FACTS IN OPPOSITION TO PLAINTIFF'S MOTION
FOR PARTIAL SUMMARY JUDGMENT RE: ACCESS AND UTILITIES

(PART 2 OF 13) DEFENDANTS'/ COUNTERCLAIMANTS' SEPARATE
STATEMENT OF FACTS IN OPPOSITION TO PLAINTIFF'S MOTION
FOR PARTIAL SUMMARY JUDGMENT RE: ACCESS AND UTILITIES

Jan.

Jan.

Jan.

Jan.

12,2017

17,2017

20, 2017

20, 2017

43.

44,

(PART 3 OF 13) DEFENDANTS' / COUNTERCLAIMANTS' SEPARATE
STATEMENT OF FACTS IN OPPOSITION TO PLAINTIFF'S MOTION
FOR PARTIAL SUMMARY JUDGMENT RE: ACCESS AND UTILITIES

(PART 4 OF 13) DEFENDANTS'/ COUNTERCLAIMANTS' SEPARATE
STATEMENT OF FACTS IN OPPOSITION TO PLAINTIFF'S MOTION
FOR PARTIAL SUMMARY JUDGMENT RE: ACCESS AND UTILITIES

Jan.

Jan.

20, 2017

20, 2017

45.

46.

(PART 5 OF 13) DEFENDANTS' / COUNTERCLAIMANTS' SEPARATE
STATEMENT OF FACTS IN OPPOSITION TO PLAINTIFF'S MOTION
FOR PARTIAL SUMMARY JUDGMENT RE: ACCESS AND UTILITIES

(PART 6 OF 13) DEFENDANTS' / COUNTERCLAIMANTS' SEPARATE
STATEMENT OF FACTS IN OPPOSITION TO PLAINTIFF'S MOTION
FOR PARTIAL SUMMARY JUDGMENT RE: ACCESS AND UTILITIES

Jan.

Jan.

20, 2017

20, 2017

47.

(PART 7 OF 13) DEFENDANTS' / COUNTERCLAIMANTS' SEPARATE
STATEMENT OF FACTS IN OPPOSITION TO PLAINTIFF'S MOTION
FOR PARTIAL SUMMARY JUDGMENT RE: ACCESS AND UTILITIES

Jan.

20, 2017

48.

49.

(PART 8 OF 13) DEFENDANTS' / COUNTERCLAIMANTS' SEPARATE
STATEMENT OF FACTS IN OPPOSITION TO PLAINTIFF'S MOTION
FOR PARTIAL SUMMARY JUDGMENT RE: ACCESS AND UTILITIES

(PART 9 OF 13) DEFENDANTS' / COUNTERCLAIMANTS' SEPARATE
STATEMENT OF FACTS IN OPPOSITION TO PLAINTIFF'S MOTION
FOR PARTIAL SUMMARY JUDGMENT RE: ACCESS AND UTILITIES

Jan.

Jan.

20, 2017

20, 2017

50.

(PART 10 OF 13) DEFENDANTS' / COUNTERCLAIMANTS' SEPARATE
STATEMENT OF FACTS IN OPPOSITION TO PLAINTIFF'S MOTION
FOR PARTIAL SUMMARY JUDGMENT RE: ACCESS AND UTILITIES

Jan.

20, 2017
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51. (PART 11 OF 13) DEFENDANTS'/ COUNTERCLAIMANTS' SEPARATE Jan. 20, 2017
STATEMENT OF FACTS IN OPPOSITION TO PLAINTIFF'S MOTION
FOR PARTIAL SUMMARY JUDGMENT RE: ACCESS AND UTILITIES
52. (PART 12 OF 13) DEFENDANTS'/ COUNTERCLAIMANTS' SEPARATE Jan. 20, 2017
STATEMENT OF FACTS IN OPPOSITION TO PLAINTIFF'S MOTION
FOR PARTIAL SUMMARY JUDGMENT RE: ACCESS AND UTILITIES
53. (PART 13 OF 13) DEFENDANTS'/ COUNTERCLAIMANTS' SEPARATE Jan. 20, 2017
STATEMENT OF FACTS IN OPPOSITION TO PLAINTIFF'S MOTION
FOR PARTIAL SUMMARY JUDGMENT RE: ACCESS AND UTILITIES
54, (PART 1 OF 2) REPLY IN SUPPORT OF PLAINTIFF'S MOTION FOR Feb. 8, 2017
PARTIAL SUMMARY JUDGMENT RE: ACCESS AND UTILITIES
55. (PART 2 OF 2) REPLY IN SUPPORT OF PLAINTIFF'S MOTION FOR Feb. 8, 2017
PARTIAL SUMMARY JUDGMENT RE: ACCESS AND UTILITIES
56. JOINT REPORT PRIOR TO FEBRUARY 28, 2017 STATUS Feb. 17,2017
CONFERENCE
57. DEFENDANTS' / COUNTERCLAIMANTS' OBJECTION TO EVIDENCE Feb. 21, 2017
OFFERED IN PLAINTIFF'S REPLY IN SUPPORT OF MOTION FOR
PARTIAL SUMMARY JUDGMENT RE: ACCESS AND UTILITIES
58. ME: ORAL ARGUMENT SET [02/27/2017] Mar. 1, 2017
59. ME: STATUS CONFERENCE SET [02/28/2017] Mar. 2, 2017
60. ME: MATTER UNDER ADVISEMENT [03/14/2017] Mar. 16, 2017
61. ME: UNDER ADVISEMENT RULING [03/29/2017] Mar. 31, 2017
62. NOTICE OF ASSOCIATION OF COUNSEL May. 17, 2017
63. STIPULATION REGARDING PROPOSED FIRST AMENDED Jun. 7, 2017
SCHEDULING ORDER
64. FIRST AMENDED SCHEDULING ORDER Jun. 13,2017
65. MOTION FOR EXTENSION OF TIME FOR DEFENDANTS/ Jul. 13, 2017
COUNTERCLAIMANTS TO DISCLOSE EXPERT WITNESS IDENTITIES
AND OPINIONS
66. JOINT REPORT Jul. 14, 2017
67. SECOND AMENDED SCHEDULING ORDER Jul. 21, 2017
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68. ME: STATUS CONFERENCE SET [07/21/2017] Jul. 25, 2017
69. (PART 1 OF 2) PLAINTIFF'S MOTION TO BIFURCATE AND STAY Aug. 4, 2017
COUNTERCLAIM FOR ANTICIPATORY NUISANCE
70. (PART 2 OF 2) PLAINTIFF'S MOTION TO BIFURCATE AND STAY Aug. 4, 2017
COUNTERCLAIM FOR ANTICIPATORY NUISANCE
71. ME: CONFERENCE RESET/CONTINUED [08/18/2017] Aug. 21,2017
72. DEFENDANTS' / COUNTERCLAIMANTS' NOTICE OF FIRST Aug. 23, 2017

EXTENSION OF TIME TO FILE RESPONSE TO PLAINTIFF'S MOTION
TO BIFURCATE AND STAY COUNTERCLAIM FOR ANTICIPATORY
NUISANCE

73. DEFENDANTS' / COUNTERCLAIMANTS' RESPONSE IN OPPOSITION Aug. 30, 2017
TO MOTION TO BIFURCATE AND STAY COUNTERCLAIM FOR
ANTICIPATORY NUISANCE

74. REPLY IN SUPPORT OF PLAINTIFF'S MOTION TO BIFURCATE AND Sep. 12,2017
STAY COUNTERCLAIM FOR ANTICIPATORY NUISANCE
75. ME: ORAL ARGUMENT SET [09/15/2017] Sep. 18, 2017
76. ME: CONFERENCE RESET/CONTINUED [10/19/2017] Oct. 20, 2017
7. THIRD AMENDED SCHEDULING ORDER Dec. 12,2017
78. STIPULATION REGARDING DISCOVERY DEADLINES Dec. 18, 2017
79. ME: ORDER SIGNED [12/21/2017] Dec. 22, 2017
80. JOINT REPORT Jan. 18, 2018
81. ME: TRIAL SETTING [01/26/2018] Jan. 30, 2018
82. ME: ORDER ENTERED BY COURT [02/07/2018] Feb. 9, 2018
83. NOTICE OF SUBSTITUTION OF COUNSEL WITHIN FIRM Feb. 28, 2018
84. STIPULATED REQUEST TO EXTEND DISPOSITIVE MOTION Apr. 30, 2018
DEADLINE
85. (PART 1 OF 2) RULE 59 MOTION FOR NEW TRIAL TO ALTER OR Apr. 30, 2018

AMEND RULING

Produced: 5/31/2019 @ 11:46 AM Page 5 of 19

APP064



Go to Previous View |

| Go to Table of Contents - Appendix

TMS VENTURES LLC VS ZACHARIAH, ET AL
v»“%g%

ARIZONA

m'!i'l

o 4,
OpyN* MAR Case # CV2016-005381

Electronic Index of Record

No.

Document Name

Filed Date

86.

87.

(PART 2 OF 2) RULE 59 MOTION FOR NEW TRIAL TO ALTER OR
AMEND RULING

(PART 1 OF 8) STATEMENT OF FACTS IN SUPPORT OF
DEFENDANTS'/ COUNTERCLAIMANTS' MOTION FOR PARTIAL
SUMMARY JUDGMENT

Apr. 30, 2018

May.

2,2018

88.

89.

90.

91.

92.

93.

(PART 2 OF 8) STATEMENT OF FACTS IN SUPPORT OF
DEFENDANTS'/ COUNTERCLAIMANTS' MOTION FOR PARTIAL
SUMMARY JUDGMENT

(PART 3 OF 8) STATEMENT OF FACTS IN SUPPORT OF
DEFENDANTS'/ COUNTERCLAIMANTS' MOTION FOR PARTIAL
SUMMARY JUDGMENT

(PART 4 OF 8) STATEMENT OF FACTS IN SUPPORT OF
DEFENDANTS'/ COUNTERCLAIMANTS' MOTION FOR PARTIAL
SUMMARY JUDGMENT

(PART 5 OF 8) STATEMENT OF FACTS IN SUPPORT OF
DEFENDANTS/ COUNTERCLAIMANTS' MOTION FOR PARTIAL
SUMMARY JUDGMENT

(PART 6 OF 8) STATEMENT OF FACTS IN SUPPORT OF
DEFENDANTS/ COUNTERCLAIMANTS' MOTION FOR PARTIAL
SUMMARY JUDGMENT

(PART 7 OF 8) STATEMENT OF FACTS IN SUPPORT OF
DEFENDANTS/ COUNTERCLAIMANTS' MOTION FOR PARTIAL
SUMMARY JUDGMENT

May.

May.

May.

May.

May.

May.

2,2018

2,2018

2,2018

2,2018

2,2018

2,2018

94.

95.

96.

97.

(PART 8 OF 8) STATEMENT OF FACTS IN SUPPORT OF
DEFENDANTS/ COUNTERCLAIMANTS' MOTION FOR PARTIAL
SUMMARY JUDGMENT

MOTION FOR SUMMARY JUDGMENT RE: NUISANCE
COUNTERCLAIM

(PART 1 OF 4) SEPARATE STATEMENT OF FACTS IN SUPPORT OF
MOTION FOR SUMMARY JUDGMENT RE: NUISANCE

(PART 2 OF 4) SEPARATE STATEMENT OF FACTS IN SUPPORT OF
MOTION FOR SUMMARY JUDGMENT RE: NUISANCE

May.

May.

May.

May.

2,2018

2,2018

2,2018

2,2018

98.

99.

(PART 3 OF 4) SEPARATE STATEMENT OF FACTS IN SUPPORT OF
MOTION FOR SUMMARY JUDGMENT RE: NUISANCE

(PART 4 OF 4) SEPARATE STATEMENT OF FACTS IN SUPPORT OF
MOTION FOR SUMMARY JUDGMENT RE: NUISANCE

May.

May.

2,2018

2,2018

Produced: 5/31/2019 @ 11:46 AM

Page 6 of 19

APP065



Go to Previous View |

pR C%

iﬁa

ARIZONA

n[u L5 I
OO UN"&

| Go to Table of Contents - Appendix

TMS VENTURES LLC VS ZACHARIAH, ET AL

Electronic Index of Record
MAR Case # CV2016-005381

No.

Document Name

Filed Date

100.

101.

102.

DEFENDANTS/ COUNTERCLAIMANTS MOTION FOR PARTIAL
SUMMARY JUDGMENT

ORDER GRANTING REQUEST TO EXTEND DISPOSITIVE MOTION
DEADLINE

NOTICE OF FIRST EXTENSION OF TIME TO FILE RESPONSE TO
PLAINTIFF'S RULE 59 MOTION FOR A NEW TRIAL TO ALTER OR
AMEND RULING

May. 3, 2018

May. 4, 2018

May. 16, 2018

103.

104.

105.

106.

(PART 1 OF 2) SEPARATE STATEMENT OF FACTS IN SUPPORT OF
PLAINTIFF'S CROSS-MOTION FOR PARTIAL SUMMARY JUDGMENT

(PART 2 OF 2) SEPARATE STATEMENT OF FACTS IN SUPPORT OF
PLAINTIFF'S CROSS-MOTION FOR PARTIAL SUMMARY JUDGMENT

PLAINTIFF'S RESPONSE TO DEFENDANTS/ COUNTERCLAIMANTS
MOTION FOR PARTIAL SUMMARY JUDGMENT AND PLAINTIFF'S
CROSS-MOTION FOR PARTIAL SUMMARY JUDGMENT

PLAINTIFF'S SEPARATE CONTROVERTING STATEMENT OF FACTS

May. 24, 2018

May. 24, 2018

May. 24, 2018

May. 24, 2018

107.

108.

RESPONSE TO PLAINTIFF'S RULE 59 MOTION FOR NEW TRIAL TO
ALTER OR AMEND RULING AND MOTION FOR CLARIFICATION

REQUEST TO EXPEDITED RULING ON PLAINTIFF'S MOTION FOR
NEW TRIAL

May. 30, 2018

Jun. 1, 2018

1009.

110.

REPLY IN SUPPORT OF RULE 59 MOTION FOR NEW TRIAL TO
ALTER OR AMEND RULING

RESPONSE TO PLAINTIFF'S/ COUNTERDEFENDANT'S MOTION FOR
SUMMARY JUDGMENT RE: NUISANCE COUNTERCLAIM

Jun. 1, 2018

Jun. 6, 2018

111.

112.

RESPONSE TO PLAINTIFF'S SEPARATE STATEMENT OF FACTS AND
SEPARATE STATEMENT OF CONTROVERTING FACTS IN SUPPORT
OF RESPONSE TO PLAINTIFF'S/ COUNTERDEFENDANT'S MOTION
FOR SUMMARY JUDGMENT RE: NUISANCE COUNTERCLAIM

(PART 1 OF 15) RESPONSE TO PLAINTIFF'S SEPARATE STATEMENT
OF FACTS AND SEPARATE STATEMENT OF CONTROVERTING
FACTS IN SUPPORT OF RESPONSE TO PLAINTIFF'S/
COUNTERDEFENDANT'S MOTION FOR SUMMARY JUDGMENT RE:
NUISANCE COUNTERCLAIM

Jun. 6, 2018

Jun. 7,2018
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113. (PART 2 OF 15) RESPONSE TO PLAINTIFF'S SEPARATE STATEMENT Jun. 7,2018

OF FACTS AND SEPARATE STATEMENT OF CONTROVERTING
FACTS IN SUPPORT OF RESPONSE TO PLAINTIFF'S/
COUNTERDEFENDANT'S MOTION FOR SUMMARY JUDGMENT RE:
NUISANCE COUNTERCLAIM

114. (PART 3 OF 15) RESPONSE TO PLAINTIFF'S SEPARATE STATEMENT Jun.7,2018
OF FACTS AND SEPARATE STATEMENT OF CONTROVERTING
FACTS IN SUPPORT OF RESPONSE TO PLAINTIFF'S/
COUNTERDEFENDANT'S MOTION FOR SUMMARY JUDGMENT RE:
NUISANCE COUNTERCLAIM

115. (PART 4 OF 15) RESPONSE TO PLAINTIFF'S SEPARATE STATEMENT Jun.7,2018
OF FACTS AND SEPARATE STATEMENT OF CONTROVERTING
FACTS IN SUPPORT OF RESPONSE TO PLAINTIFF'S/
COUNTERDEFENDANT'S MOTION FOR SUMMARY JUDGMENT RE:
NUISANCE COUNTERCLAIM

116. (PART 5 OF 15) RESPONSE TO PLAINTIFF'S SEPARATE STATEMENT Jun.7,2018
OF FACTS AND SEPARATE STATEMENT OF CONTROVERTING
FACTS IN SUPPORT OF RESPONSE TO PLAINTIFF'S/
COUNTERDEFENDANT'S MOTION FOR SUMMARY JUDGMENT RE:
NUISANCE COUNTERCLAIM

17. (PART 6 OF 15) RESPONSE TO PLAINTIFF'S SEPARATE STATEMENT Jun. 7,2018
OF FACTS AND SEPARATE STATEMENT OF CONTROVERTING
FACTS IN SUPPORT OF RESPONSE TO PLAINTIFF'S/
COUNTERDEFENDANT'S MOTION FOR SUMMARY JUDGMENT RE:
NUISANCE COUNTERCLAIM

118. (PART 7 OF 15) RESPONSE TO PLAINTIFF'S SEPARATE STATEMENT Jun.7,2018
OF FACTS AND SEPARATE STATEMENT OF CONTROVERTING
FACTS IN SUPPORT OF RESPONSE TO PLAINTIFF'S/
COUNTERDEFENDANT'S MOTION FOR SUMMARY JUDGMENT RE:
NUISANCE COUNTERCLAIM

119. (PART 8 OF 15) RESPONSE TO PLAINTIFF'S SEPARATE STATEMENT Jun. 7, 2018
OF FACTS AND SEPARATE STATEMENT OF CONTROVERTING
FACTS IN SUPPORT OF RESPONSE TO PLAINTIFF'S/
COUNTERDEFENDANT'S MOTION FOR SUMMARY JUDGMENT RE:
NUISANCE COUNTERCLAIM

120. (PART 9 OF 15) RESPONSE TO PLAINTIFF'S SEPARATE STATEMENT Jun. 7,2018
OF FACTS AND SEPARATE STATEMENT OF CONTROVERTING
FACTS IN SUPPORT OF RESPONSE TO PLAINTIFF'S/
COUNTERDEFENDANT'S MOTION FOR SUMMARY JUDGMENT RE:
NUISANCE COUNTERCLAIM
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121. (PART 10 OF 15) RESPONSE TO PLAINTIFF'S SEPARATE Jun. 7,2018

STATEMENT OF FACTS AND SEPARATE STATEMENT OF
CONTROVERTING FACTS IN SUPPORT OF RESPONSE TO
PLAINTIFF'S/ COUNTERDEFENDANT'S MOTION FOR SUMMARY
JUDGMENT RE: NUISANCE COUNTERCLAIM

122. (PART 11 OF 15) RESPONSE TO PLAINTIFF'S SEPARATE Jun. 7,2018
STATEMENT OF FACTS AND SEPARATE STATEMENT OF
CONTROVERTING FACTS IN SUPPORT OF RESPONSE TO
PLAINTIFF'S/ COUNTERDEFENDANT'S MOTION FOR SUMMARY
JUDGMENT RE: NUISANCE COUNTERCLAIM

123. (PART 12 OF 15) RESPONSE TO PLAINTIFF'S SEPARATE Jun. 7,2018
STATEMENT OF FACTS AND SEPARATE STATEMENT OF
CONTROVERTING FACTS IN SUPPORT OF RESPONSE TO
PLAINTIFF'S/ COUNTERDEFENDANT'S MOTION FOR SUMMARY
JUDGMENT RE: NUISANCE COUNTERCLAIM

124. (PART 13 OF 15) RESPONSE TO PLAINTIFF'S SEPARATE Jun. 7, 2018
STATEMENT OF FACTS AND SEPARATE STATEMENT OF
CONTROVERTING FACTS IN SUPPORT OF RESPONSE TO
PLAINTIFF'S/ COUNTERDEFENDANT'S MOTION FOR SUMMARY
JUDGMENT RE: NUISANCE COUNTERCLAIM

125. (PART 14 OF 15) RESPONSE TO PLAINTIFF'S SEPARATE Jun. 7,2018
STATEMENT OF FACTS AND SEPARATE STATEMENT OF
CONTROVERTING FACTS IN SUPPORT OF RESPONSE TO
PLAINTIFF'S/ COUNTERDEFENDANT'S MOTION FOR SUMMARY
JUDGMENT RE: NUISANCE COUNTERCLAIM

126. (PART 15 OF 15) RESPONSE TO PLAINTIFF'S SEPARATE Jun. 7,2018
STATEMENT OF FACTS AND SEPARATE STATEMENT OF
CONTROVERTING FACTS IN SUPPORT OF RESPONSE TO
PLAINTIFF'S/ COUNTERDEFENDANT'S MOTION FOR SUMMARY
JUDGMENT RE: NUISANCE COUNTERCLAIM

127. MOTION IN LIMINE TO EXCLUDE LOUIS SCHMIDT AS EXPERT IN Jun. 7, 2018
LEGAL ACCESS TRIAL

128. MOTION IN LIMINE TO EXCLUDE TERRENCE MANNING AS AN Jun. 7, 2018
EXPERT IN LEGAL ACCESS TRIAL

129. MOTION IN LIMINE TO EXCLUDE DAVID DEATHERAGE AS EXPERT IN Jun.7,2018
LEGAL ACCESS TRIAL

130. MOTION IN LIMINE TO EXCLUDE STEVEN D NOWACZYK AS EXPERT Jun.7,2018

IN LEGAL ACCESS TRIAL

131. MOTION IN LIMINE TO EXCLUDE EVIDENCE OF ANTICIPATORY Jun.7,2018
NUISANCE IN LEGAL ACCESS TRIAL
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132. EMERGENCY MOTION TO STRIKE PLAINTIFF'S MAY 24, 2018 Jun. 8, 2018
MOTION FOR PARTIAL SUMMARY JUDGMENT FILED IN VIOLATION
OF THIS COURT'S SCHEDULING ORDER AND UNAUTHORIZED BY
ARIZ.R.CIV.P. RULE 56(B)(3)
133. PLAINTIFF'S RESPONSE TO DEFENDANTS' EMERGENCY MOTION Jun. 8, 2018
TO STRIKE PLAINTIFF'S MAY 24, 2018 MOTION FOR PARTIAL
SUMMARY JUDGMENT
134. ME: RULING [06/08/2018] Jun. 11, 2018
135. ME: CASE STATUS MINUTE ENTRY [06/08/2018] Jun. 11, 2018
136. NOTICE OF FIRST EXTENSION OF TIME TO FILE REPLY TO Jun. 13, 2018
PLAINTIFF'S RESPONSE TO DEFENDANTS/ COUNTERCLAIMANTS
MOTION FOR PARTIAL SUMMARY JUDGMENT
137. REPLY TO PLAINTIFF'S SEPARATE CONTROVERTING STATEMENT Jun. 18, 2018
OF FACTS IN SUPPORT OF DEFENDANTS'/ COUNTERCLAIMANTS'
MOTION FOR PARTIAL SUMMARY JUDGMENT
138. DEFENDANTS/ COUNTERCLAIMANTS REPLY IN SUPPORT OF Jun. 18, 2018
MOTION FOR PARTIAL SUMMARY JUDGMENT
139. (PART 1 OF 2) ADDITIONAL STATEMENT OF FACTS IN SUPPORT OF Jun. 18, 2018
DEFENDANTS'/ COUNTERCLAIMANTS' REPLY IN SUPPORT OF
MOTION FOR PARTIAL SUMMARY JUDGMENT
140. (PART 2 OF 2) ADDITIONAL STATEMENT OF FACTS IN SUPPORT OF Jun. 18, 2018
DEFENDANTS'/ COUNTERCLAIMANTS' REPLY IN SUPPORT OF
MOTION FOR PARTIAL SUMMARY JUDGMENT
141. STIPULATION REGARDING PRE-TRIAL DEADLINES Jun. 21, 2018
142. RESPONSE IN OPPOSITION TO MOTION IN LIMINE TO EXCLUDE Jun. 21, 2018
DAVID DEATHERAGE AS AN EXPERT IN LEGAL ACCESS TRIAL
143. RESPONSE IN OPPOSITION TO MOTION IN LIMINE TO EXCLUDE Jun. 21, 2018
TERRENCE MANNING AS AN EXPERT IN LEGAL ACCESS TRIAL
144, RESPONSE IN OPPOSITION TO MOTION IN LIMINE TO EXCLUDE Jun. 21, 2018
STEVEN D. NOWACZYK AS AN EXPERT IN LEGAL ACCESS TRIAL
145. RESPONSE IN OPPOSITION TO MOTION IN LIMINE TO EXCLUDE Jun. 21, 2018
EVIDENCE OF ANTICIPATORY NUISANCE IN LEGAL ACCESS TRIAL
146. RESPONSE IN OPPOSITION TO MOTION IN LIMINE TO EXCLUDE Jun. 21,2018
LOUIS SCHMITT AS AN EXPERT IN LEGAL ACCESS TRIAL
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147. NOTICE OF FIRST EXTENSION OF TIME TO FILE REPLY IN SUPPORT Jun. 25, 2018
OF PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT RE: NUISANCE
COUNTERCLAIM
148. STIPULATED FACTS FOR TRIAL Jun. 25, 2018
149, DEFENDANTS'/ COUNTERCLAIMANTS' PROPOSED FINDINGS OF Jun. 25, 2018
FACT
150. (PART 1 OF 4) JOINT PRETRIAL STATEMENT Jun. 25, 2018
151. (PART 2 OF 4) JOINT PRETRIAL STATEMENT Jun. 25, 2018
152. (PART 3 OF 4) JOINT PRETRIAL STATEMENT Jun. 25, 2018
153. (PART 4 OF 4) JOINT PRETRIAL STATEMENT Jun. 25,2018
154, DEFENDANTS'/ COUNTERCLAIMANTS' PROPOSED CONCLUSIONS Jun. 25, 2018
OF LAW
155. PLAINTIFF'S PROPOSED FINDINGS OF FACT AND CONCLUSIONS OF Jun. 25, 2018
LAW
156. ORDER Jun. 27,2018
157. DEFENDANTS' / COUNTERCLAIMANTS' MOTION FOR ADDITIONAL Jun. 27,2018
TRIAL TIME
158. DEFENDANTS' / COUNTERCLAIMANTS' MOTION FOR ADDITIONAL Jun. 27, 2018
TRIAL TIME
159. ME: PRETRIAL CONFERENCE SET [06/28/2018] Jul. 2, 2018
160. ORIGINAL DEPOSITION OF ANDREW JASON PLATT TAKEN ON Jul. 3, 2018
04/03/2018
161. NOTICE OF SECOND EXTENSION OF TIME TO FILE REPLY IN Jul. 6,2018
SUPPORT OF PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT RE:
NUISANCE COUNTERCLAIM
162. MOTION FOR COURT TO INSPECT THE PREMISES Jul. 6,2018
163. NOTICE OF THIRD EXTENSION OF TIME TO FILE REPLY IN SUPPORT Jul. 9, 2018
OF PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT RE: NUISANCE
COUNTERCLAIM
164. REPLY IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT RE: Jul. 10, 2018
NUISANCE COUNTERCLAIM
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165. STATEMENT OF FACTS IN SUPPORT OF PLAINTIFF'S REPLY Jul. 10, 2018

MOTION FOR SUMMARY JUDGMENT RE: NUISANCE AND RESPONSE
TO DEFENDANTS' SEPARATE STATEMENT OF FACTS

166. DEFENDANTS' / COUNTERCLAIMANTS' REQUEST TO SCHEDULE Jul. 11, 2018
COURT REPORTER FOR TRIAL

167. MOTION IN LIMINE TO EXCLUDE NEWSPAPER ARTICLES Jul. 17,2018

168. SUPPLEMENTAL MOTION IN LIMINE TO EXCLUDE TERRENCE Jul. 17,2018
MANNING AS AN EXPERT IN LEGAL ACCESS TRIAL

169. MOTION IN LIMINE TO EXCLUDE EXPERTS STEVEN NOWACZYK Jul. 17,2018
AND/OR DAVID DEATHERAGE IN LEGAL ACCESS TRIAL

170. MOTION IN LIMINE TO EXCLUDE FRED FLEET AS EXPERT WITNESS Jul. 18,2018
IN LEGAL ACCESS TRIAL

171. RESPONSE TO MOTION FOR COURT TO INSPECT THE PREMISES Jul. 18,2018

172. (PART 1 OF 2) RESPONSE TO DEFENDANTS' MOTION IN LIMINE TO Jul. 19, 2018
EXCLUDE FRED FLEET AS EXPERT WITNESS IN LEGAL ACCESS
TRIAL

173. (PART 2 OF 2) RESPONSE TO DEFENDANTS' MOTION IN LIMINE TO Jul. 19,2018
EXCLUDE FRED FLEET AS EXPERT WITNESS IN LEGAL ACCESS
TRIAL

174. SUPPLEMENTAL RESPONSE TO DEFENDANTS' MOTION IN LIMINE Jul. 20, 2018
TO EXCLUDE FRED FLEET AS EXPERT WITNESS IN LEGAL ACCESS
TRIAL

175. RESPONSE IN OPPOSITION TO MOTION IN LIMINE TO EXCLUDE Jul. 20, 2018
NEWSPAPER ARTICLES

176. RESPONSE IN OPPOSITION TO MOTION IN LIMINE TO EXCLUDE Jul. 20, 2018
EXPERTS STEVEN D. NOWACZYK AND/OR DAVID DEATHERAGE IN
LEGAL ACCESS TRIAL

177. RESPONSE IN OPPOSITION TO SUPPLEMENTAL MOTION IN LIMINE Jul. 20, 2018
TO EXCLUDE TERRENCE MANNING AS AN EXPERT IN LEGAL
ACCESS TRIAL

178. ME: MATTER UNDER ADVISEMENT [07/19/2018] Jul. 25, 2018

179. ME: HEARING [07/23/2018] Jul. 25, 2018
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180. DEFENDANTS' DEPOSITION DESIGNATION REGARDING JEFFRY D. Jul. 25, 2018
VANN
181. PLAINTIFF'S DEPOSITION DESIGNATIONS TO BE USED AT TRIAL Jul. 27, 2018
182. (PART 1 OF 2) NOTICE OF FILING AMENDED TRIAL EXHIBIT LIST Jul. 27, 2018
AND WITNESS LIST
183. (PART 2 OF 2) NOTICE OF FILING AMENDED TRIAL EXHIBIT LIST Jul. 27, 2018
AND WITNESS LIST
184. PLAINTIFF'S BENCH MEMORANDUM RE: LEGAL ACCESS Jul. 30, 2018
185. ORIGINAL DEPOSITION OF JEFFRY D. VANN TAKEN ON 04/05/2018 Jul. 30, 2018
186. ORIGINAL DEPOSITION OF JEFFRY D. VANN TAKEN ON 04/05/2018 Jul. 30, 2018
187. ORIGINAL DEPOSITION OF J. DAVID DEATHERAGE, P.E. TAKEN ON Jul. 30, 2018
04/19/2018
188. ORIGINAL DEPOSITION OF J. DAVID DEATHERAGE, P.E. TAKEN ON Jul. 30, 2018
04/19/2018
189. ORIGINAL DEPOSITION OF FRED EVERETT FLEET, P.E., F. ASCE Jul. 30, 2018
TAKEN ON 04/20/2018
190. ORIGINAL DEPOSITION OF FRED EVERETT FLEET, P.E., F. ASCE Jul. 30, 2018
TAKEN ON 04/20/2018
191. ORIGINAL DEPOSITION OF TERRENCE MICHAEL SCALI TAKEN ON Jul. 30, 2018
03/09/2018
192. ORIGINAL DEPOSITION OF TERRENCE MICHAEL SCALI TAKEN ON Jul. 30, 2018
03/09/2018
193. ORIGINAL DEPOSITION OF PETER JOSEPH MARTORI TAKEN ON Jul. 30, 2018
03/07/2018
194, ORIGINAL DEPOSITION OF PETER JOSEPH MARTORI TAKEN ON Jul. 30, 2018
03/07/2018
195. ORIGINAL DEPOSITION OF STEVEN D. NOWACZYK TAKEN ON Jul. 30, 2018
04/17/2018
196. ORIGINAL DEPOSITION OF JOHN T. LOTARDO, J.D. TAKEN ON Jul. 30, 2018
03/06/2018
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197. ORIGINAL DEPOSITION OF TERENCE A. MANNING, P.E. TAKEN ON Jul. 30, 2018
04/19/2018
198. ORIGINAL DEPOSITION OF TERENCE A. MANNING, P.E. TAKEN ON Jul. 30, 2018
04/19/2018
199. ORIGINAL DEPOSITION OF ANDREW JASON PLATT TAKEN ON Jul. 30, 2018
04/03/2018
200. ORIGINAL DEPOSITION OF PAUL GERALD JOHNSON, MAI, CRE Jul. 30, 2018
TAKEN ON 03/15/2018
201. ORIGINAL DEPOSITION OF GERRY LEE JONES TAKEN ON 04/09/2018 Jul. 30, 2018
202. ORIGINAL DEPOSITION OF JOHN KENNEDY GRAHAM TAKEN ON Jul. 30, 2018
03/13/2018
203. ORIGINAL DEPOSITION OF DAVID BRUCE APPEL TAKEN ON Jul. 30, 2018
02/20/2018
204. ORIGINAL DEPOSITION OF MARK B. CANDELARIA, AIA TAKEN ON Jul. 30, 2018
04/13/2018
205. (PART 1 OF 2) ORIGINAL DEPOSITION OF MARK B. CANDELARIA, AlIA Jul. 30, 2018
TAKEN ON 04/13/2018
206. (PART 2 OF 2) ORIGINAL DEPOSITION OF MARK B. CANDELARIA, AlA Jul. 30, 2018
TAKEN ON 04/13/2018
207. ME: UNDER ADVISEMENT RULING [07/30/2018] Jul. 31, 2018
208. ORIGINAL DEPOSITION OF ALFRED HARRISON TAKEN ON Jul. 31,2018
02/20/2018
209. ORIGINAL DEPOSITION OF TERESA CAROL ZACHARIAH, M.D. TAKEN Jul. 31, 2018
ON 07/17/2017
210. ME: TRIAL [07/30/2018] Aug. 1, 2018
211. (PART 1 OF 2) DEFENDANTS'/ COUNTERCLAIMANTS' BENCH Aug. 5, 2018
MEMORANDUM REGARDING LEGAL ACCESS
212. (PART 2 OF 2) DEFENDANTS'/ COUNTERCLAIMANTS' BENCH Aug. 5, 2018
MEMORANDUM REGARDING LEGAL ACCESS
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213. (PART 1 OF 2) PLAINTIFF'S BENCH MEMORANDUM RE: SEVERANCE Aug. 6, 2018
OF TITLE AS IT RELATES TO LEGAL ACCESS BASED ON IMPLIED
WAY OF NECESSITY
214. (PART 2 OF 2) PLAINTIFF'S BENCH MEMORANDUM RE: SEVERANCE Aug. 6, 2018
OF TITLE AS IT RELATES TO LEGAL ACCESS BASED ON IMPLIED
WAY OF NECESSITY
215. TRIAL/ HEARING WORKSHEET Aug. 6, 2018
216. ME: TRIAL [07/31/2018] Aug. 7, 2018
217. ME: TRIAL [08/01/2018] Aug. 7, 2018
218. ME: TRIAL [08/02/2018] Aug. 7, 2018
219. ME: TRIAL [08/03/2018] Aug. 7, 2018
220. DEFENDANTS' / COUNTERCLAIMANTS' SUPPLEMENTAL BENCH Aug. 9, 2018
MEMORANDUM
221. ME: ORAL ARGUMENT SET [08/06/2018] Aug. 13,2018
222. ME: MATTER UNDER ADVISEMENT [08/06/2018] Aug. 13, 2018
223. PLAINTIFF'S SUPPLEMENTAL PROPOSED FINDINGS OF FACT AND Aug. 13, 2018
CONCLUSIONS OF LAW
224. DEFENDANTS'/ COUNTERCLAIMANTS' PROPOSED FINDINGS OF Aug. 13,2018
FACT
225. DEFENDANTS'/ COUNTERCLAIMANTS' PROPOSED CONCLUSIONS Aug. 13, 2018
OF LAW
226. ME: RULING [08/20/2018] Aug. 22,2018
227. ME: ORAL ARGUMENT RESET [09/25/2018] Sep. 27, 2018
228. ME: JUDGMENT/DECREE [09/24/2018] Sep. 28, 2018
229. EXHIBIT WORKSHEET H.D. 07/30/2018 Oct. 1, 2018
230. MOTION FOR ONE-DAY EXTENSION TO FILE MOTION TO AMEND Oct. 16, 2018
FINDINGS OF FACT UNDER RULE 52(B)
231. DEFENDANTS'/ COUNTERCLAIMANTS' MOTION TO AMEND Oct. 16, 2018
FINDINGS OF FACT
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232. RESPONSE TO DEFENDANTS'/ COUNTERCLAIMANTS' MOTION TO Oct. 20, 2018
AMEND FINDINGS OF FACT
233. PROPOSED ORDER Oct. 22, 2018
234. ME: MATTER UNDER ADVISEMENT [10/19/2018] Oct. 23, 2018
235. SUPPLEMENTAL CITATION TO LEGAL AUTHORITY Oct. 29, 2018
236. NOTICE OF APPEAL Oct. 29, 2018
237. DEFENDANTS'/ COUNTERCLAIMANTS' REPLY IN SUPPORT OF Oct. 31, 2018
THEIR MOTION TO AMEND FINDINGS OF FACT
238. MOTION TO STRIKE DEFENDANTS' SUPPLEMENTAL CITATION TO Nov. 2, 2018
LEGAL AUTHORITY
239. DEFENDANTS'/ APPELLANTS' NOTICE OF TRANSCRIPT ORDER Nov. 13, 2018
240. COURT OF APPEALS RECEIPT Dec. 4, 2018
241. ELECTRONIC INDEX OF RECORD Dec. 4, 2018
242. ME: RULING [12/03/2018] Dec. 5, 2018
243. COURT OF APPEALS APPELLATE CLERK NOTICE DATED 12/05/2018 Dec. 5, 2018
244, COURT OF APPEALS RECEIPT Dec. 10, 2018
245. AMENDED NOTICE OF APPEAL Dec. 14,2018
246. ME: UNDER ADVISEMENT RULING [12/17/2018] Dec. 20, 2018
247. COURT OF APPEALS RECEIPT Dec. 26, 2018
248. AMENDED ELECTRONIC INDEX OF RECORD Dec. 26, 2018
249, (PART 1 OF 5) PLAINTIFF'S APPLICATION FOR ATTORNEYS' FEES Jan. 9, 2019
AND COSTS
250. (PART 2 OF 5) PLAINTIFF'S APPLICATION FOR ATTORNEYS' FEES Jan. 9, 2019
AND COSTS
251. (PART 3 OF 5) PLAINTIFF'S APPLICATION FOR ATTORNEYS' FEES Jan. 9, 2019
AND COSTS
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252. (PART 4 OF 5) PLAINTIFF'S APPLICATION FOR ATTORNEYS' FEES Jan. 9, 2019
AND COSTS
253. (PART 5 OF 5) PLAINTIFF'S APPLICATION FOR ATTORNEYS' FEES Jan. 9, 2019
AND COSTS
254, (PART 1 OF 5) PLAINTIFF'S APPLICATION FOR ATTORNEYS' FEES Jan. 9, 2019
AND COSTS
255. (PART 2 OF 5) PLAINTIFF'S APPLICATION FOR ATTORNEYS' FEES Jan. 9, 2019
AND COSTS
256. (PART 3 OF 5) PLAINTIFF'S APPLICATION FOR ATTORNEYS' FEES Jan. 9, 2019
AND COSTS
257. (PART 4 OF 5) PLAINTIFF'S APPLICATION FOR ATTORNEYS' FEES Jan. 9, 2019
AND COSTS
258. (PART 5 OF 5) PLAINTIFF'S APPLICATION FOR ATTORNEYS' FEES Jan. 9, 2019
AND COSTS
259. (PART 1 OF 2) STATEMENT OF COSTS AND NOTICE OF TAXATION Jan. 9, 2019
OF COSTS
260. (PART 2 OF 2) STATEMENT OF COSTS AND NOTICE OF TAXATION Jan. 9, 2019
OF COSTS
261. (PART 1 OF 2) NOTICE OF ERRATA IN SUPPORT OF STATEMENT OF Jan. 16, 2019
COSTS AND NOTICE OF TAXATION OF COSTS
262. (PART 2 OF 2) NOTICE OF ERRATA IN SUPPORT OF STATEMENT OF Jan. 16, 2019
COSTS AND NOTICE OF TAXATION OF COSTS
263. NOTICE OF LODGING PROPOSED FORM OF JUDGMENT Jan. 22, 2019
264. NOTICE OF FIRST EXTENSION OF TIME FOR DEFENDANTS TO Feb. 4, 2019
RESPOND TO PLAINTIFF'S APPLICATION FOR ATTORNEY'S FEES;
STATEMENT OF COSTS; AND PROPOSED FORM OF ORDER
265. MOTION TO EXCEED PAGE LIMIT FOR DEFENDANTS' RESPONSE TO Feb. 7, 2019
PLAINTIFF'S APPLICATION FOR ATTORNEYS' FEES AND COSTS
266. DEFENDANTS' RESPONSE TO PLAINTIFF'S STATEMENT OF Feb. 8, 2019
TAXABLE COSTS
267. (PART 1 OF 3) DEFENDANTS' RESPONSE IN OPPOSITION TO Feb. 8, 2019
PLAINTIFF'S APPLICATION FOR ATTORNEYS' FEES AND TAXABLE
COSTS
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268. (PART 2 OF 3) DEFENDANTS' RESPONSE IN OPPOSITION TO Feb. 8, 2019
PLAINTIFF'S APPLICATION FOR ATTORNEYS' FEES AND TAXABLE
COSTS
269. (PART 3 OF 3) DEFENDANTS' RESPONSE IN OPPOSITION TO Feb. 8, 2019
PLAINTIFF'S APPLICATION FOR ATTORNEYS' FEES AND TAXABLE
COSTS
270. DEFENDANTS' OBJECTION TO PLAINTIFF'S PROPOSED FORM OF Feb. 8, 2019
JUDGMENT
271. ORDER Feb. 12, 2019
272. ME: ORDER SIGNED [02/12/2019] Feb. 15,2019
273. (PART 1 OF 2) REPLY IN SUPPORT OF PLAINTIFF'S APPLICATION Feb. 20, 2019
FOR ATTORNEYS' FEES AND COSTS
274. (PART 2 OF 2) REPLY IN SUPPORT OF PLAINTIFF'S APPLICATION Feb. 20, 2019
FOR ATTORNEYS' FEES AND COSTS
275. AMENDED JUDGMENT Apr. 15, 2019
276. NOTICE OF APPEARANCE Apr. 30, 2019
277. STIPULATION TO SET SUPERSEDEAS BOND Apr. 30, 2019
278. NOTICE OF APPEAL May. 3, 2019
279. ORDER SETTING SUPERSEDEAS BOND May. 6, 2019
280. NOTICE OF DEPOSIT WITH THE COURT May. 17, 2019
281. (PART 1 OF 2) NOTICE OF POSTING CASH SUPERSEDEAS BOND May. 17, 2019
282. (PART 2 OF 2) NOTICE OF POSTING CASH SUPERSEDEAS BOND May. 17, 2019
283. NOTICE OF TRANSCRIPT ORDER AND STATEMENT OF ISSUES ON May. 20, 2019
APPEAL
284. NOTICE OF CROSS APPEAL May. 22, 2019
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03/31/2017 8:00 AM
SUPERIOR COURT OF ARIZONA

MARICOPA COUNTY
CV 2016-005381 03/29/2017
CLERK OF THE COURT
HON. RANDALL H. WARNER K. Ballard
Deputy
TMS VENTURESLLC CASEY SCOTT BLAIS
V.
TERESA C ZACHARIAH, et al. FRANCIS J SLAVIN

UNDER ADVISEMENT RULING

Plaintiff’s November 16, 2016 Motion for Partial Summary Judgment re: Access and
Utilities is under advisement following argument. At issue is whether an easement exists over
Defendants’ properties to provide access to Plaintiff’s property.

1. Background.

The properties at issue are on the north side of Camelback Mountain, and Phoenix Title
and Trust Company (“Phoenix Title”) owned them in 1959. That year, it created the Stone
Canyon East subdivision by recording a subdivision plat (“the Plat”) creating several lots,
including those at issue here: Lots 22, 23, 24 and 25. It included a dedicated easement for San
Miguel Avenue, which provides access to Lots 22, 23, 24 and 25.

At the time, Phoenix Title also owned a parcel to the south of those lots (“the Property™).
San Miguel Avenue is the closest road to the Property, but does not abut it. Rather, to reach the
Property from San Miguel Avenue, it is necessary to cross Lots 22, 23, 24 and/or 25.

Docket Code 926 Form VOOOA Page 1
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The Property is not part of the Stone Canyon East subdivision, and the Plat did not
dedicate an easement that would allow access to the Property. Thus, when the Plat was recorded,
the Property became land-locked.

Whether Phoenix Title intended this or not, it attempted a fix in 1960 by recording an
“Easement for Roadway.” The Easement for Roadway states that it dedicates a 50-foot easement
from San Miguel Avenue to the Property. Portions of the easement are on Lots 22, 23, 24 and
25.

Phoenix Title sold Lots 22, 23, 24 and 25 along with others in the subdivision. The
original deed for Lot 24 expressly referenced the Easement for Roadway. The original deed for
Lot 25 does not, although a subsequent conveyance did refer to the Easement for Roadway. No
deed conveying Lots 22 or 23 referenced the Easement for Roadway, but the owners of those lots
had actual notice of it.

Portions of Lot 22’s and Lot 23’s driveways are in the claimed easement, but the
evidence is conflicting regarding how the claimed easement has been used over the years.

Plaintiff owns the Property, and argues three theories for why it has a valid easement over
Defendants’ properties. Defendants own Lots 22, 23 and 24. The owner of Lot 25 does not

contest Plaintiff’s claim.

2. Common Law Dedication.

Plaintiff argues, first, that Phoenix Title effected a common law dedication of easement
for a roadway. A common law dedication requires (1) an offer by the owner of land to dedicate
the easement and (2) acceptance by the general public. Pleak v. Entrada Prop. Owners’ Ass’n,
207 Ariz. 418, 423-24, 87 P.3d 831, 836-37 (2004). “No particular words, ceremonies, or form
of conveyance is necessary to dedicate land to public use; anything fully demonstrating the intent
of the donor to dedicate can suffice.” Id. at 424, 87 P.3d at 837.

Phoenix Title’s 1960 recording evinces a clear intent to dedicate a roadway easement
through Lots 22, 23, 24 and 25. So the question is whether it was ever accepted. An offer to
dedicate is accepted if subsequent deeds explicitly reference the deed of dedication. Lowe V.
Pima Cty., 217 Ariz. 642, 646, 177 P.3d 1214, 1218 (App. 2008).

Here, deeds conveying two of the servient parcels reference the Easement for Roadway:
the initial deed conveying Lot 24 and a subsequent deed conveying Lot 25. But no deed to Lots
22 or 23 reference the Easement for Roadway. Although the owners of those lots may have had
notice of the claimed easement, a common law easement requires acceptance, not just notice.

Docket Code 926 Form VOOOA Page 2
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A common law easement can also be accepted by usage. But the evidence regarding
usage is insufficient to warrant summary judgment for Plaintiff on this issue.

3. Private Easement.

Next, Plaintiff argues that it has a private easement under Section 2.1(1)(b) of the
Restatement, which says:

A servitude is created . . . if the owner of the property to be
burdened . . . conveys a lot or unit in a general-plan development
or common-interest community subject to a recorded declaration of
servitudes for the development or community....

Restatement (Third) of Property (Servitudes) § 2.1(1)(b) (2000). The Easement for Roadway
was not a declaration of servitudes for the Stone Canyon East subdivision; rather it attempted to
establish a public road easement through that subdivision to the Property, which was not part of
the subdivision. So Plaintiff argues that the Easement for Roadway itself established a different
general-plan development, one that included the Property along with Lots 22, 23, 24 and 25.

“General-plan development” is defined as “a real-estate development or neighborhood in
which individually owned lots or units are burdened by a servitude imposed to effectuate a plan
of land-use controls for the benefit of the property owners in the development or neighborhood.”
Restatement (Third) of Property (Servitudes) § 1.7(1) (2000). Applying this definition, there was
no general-plan development that included both the Property and its neighbors. The Easement
for Roadway did not create a real estate development or neighborhood; it purported only to
create a roadway easement. So it did not create a private easement under Restatement §
2.1(1)(b).

4. Implied Way of Necessity.

Third, Plaintiff argues that it has an implied way of necessity. “Under the common law,
where land is sold that has no outlet, the vendor by implication of the law grants ingress and
egress over the parcel to which he retains ownership, enabling the purchaser to have access to his
property.” Bickel v. Hansen, 169 Ariz. 371, 374, 819 P.2d 957, 960 (App. 1991). To establish
an implied easement, Plaintiff must show (1) common ownership of the parcels, (2) severance of
the claimed dominant parcel from the claimed servient parcel, (3) at the time of severance, the
dominant parcel had no outlet, and (4) reasonable necessity for access existed at the time of
severance. College Book Centers, Inc. v. Carefree Foothills Homeowners’ Ass’n, 225 Ariz. 533,
541, 241 P.3d 897, 905 (App. 2010). The Restatement standard is similar, though it adds what

Docket Code 926 Form VOOOA Page 3

APP081


efraser
Highlight


Go to Previous View | Go to Table of Contents - Appendix

SUPERIOR COURT OF ARIZONA
MARICOPA COUNTY

CV 2016-005381 03/29/2017

amounts to an affirmative defense: “unless the language or circumstances of the conveyance
clearly indicate that the parties intended to deprive the property of those rights.” Restatement
(Third) of Property (Servitudes) § 2.15 (2000).

The evidence establishes the first three elements. The land that became the Property and
Lots 22, 23, 24 and 25 was under common ownership and, when the Property was severed from
the rest, it became land-locked. There is no evidence of any outlet to the Property other than
through Defendants’ properties.

It is not clear from the record, however, that access to the Property was reasonably
necessary at the time of severance. Rather, there is a fact dispute over whether the Property can
be (or could have been at the time of severance) reasonably developed given its topography.
This fact issue precludes summary judgment on the issue of implied easement.

5. Adverse Possession.

Assuming there is an easement, Defendants claim it has been lost by adverse possession.
Plaintiff argues that Defendants cannot prove this defense. To prove adverse possession of an
easement, Defendants must show acts adverse to the easement for ten years. Sabino Town &
Country Estates Ass’n v. Carr, 186 Ariz. 146, 149, 920 P.2d 26, 29 (App. 1996). The evidence
on this issue is conflicting so as to preclude summary judgment.

6. Order.

Based on the foregoing,

IT IS ORDERED denying the Motion.
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CORY LEON BROADBENT

DOCKET-CIVIL-CCC

JUDGMENT
(UNDER ADVISEMENT RULING)

Following the trial held on July 30, 31, August 1, 2, 3, and 6, 2018, the court makes the
following findings of facts and conclusions of law.

1. Plaintiff TMS Ventures, LLC is the owner of undeveloped property consisting of
approximately 3.44 acres, located on the north side of Camelback Mountain in the
Town of Paradise Valley, Arizona. See Stipulated Facts for Trial 1. The property
is referred to herein as “the TMS Property.”

2: Defendants own residential properties, known as Lots 22 through 25 of the Stone
Canyon East subdivision, which are either adjacent to or in close proximity to the
TMS Property. Id. 1]3-4.

3 Plaintiff purchased the TMS Property on November 16, 2012. /d. 2.

4, Defendants Teresa C. and Joe Zachariah (“Zachariahs™) purchased Lot 22 of the
Stone Canyon East subdivision on June 25, 2010. /d. at 6.
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5. Defendant Roseanne T. Appel (“Appel”) purchased Lot 23 of the Stone Canyon
East subdivision on August 31, 2009. Id. at 7.

6. Defendants Ingrid Lenz and Alfred Harrison, as Trustees of the Ingrid Lenz
Harrison Revocable Trust Under Agreement Dated November 19, 1999, as
amended (“Harrisons™), purchased Lot 24 of the Stone Canyon East subdivision
on June 12, 2009. /d at §8.

7. Defendant Jerry D. Smith, Trustee of the JDS Trust dated August 22, 2005
(“Smith™) purchased Lot 25 of the Stone Canyon East subdivision on June 19,
2006. Id. at 9.

8. Plaintiff plans to build a home on the TMS Property.

9. The TMS Property is bounded on the West, South and partially on the East by land
owned by the City of Phoenix. /d at 5.

10.  Turning back in time, in December 1958, Phoenix Title and Trust Company
(“Phoenix Title”) acquired title to land that contains the TMS Property (the
“Remainder Parcel”) and all of the land that later became the Stone Canyon East
subdivision. /d. at §10.

11.  On February 27, 1959, Phoenix Title caused the Stone Canyon East subdivision
plat (the “Plat™) to be recorded. Id. at §11. The Plat included Lots 1 through 25.
See Exhibit 2.

12.  The Plat dedicated San Miguel Avenue and the other streets shown in the Plat to
the public. See Stipulated Facts for Trial at §12. The Plat indicated that San
Miguel Avenue has a total dedication width of 50 feet (25 feet on each side of the
centerline). See id. at 13.

13.  San Miguel Avenue is a public roadway, maintained by the Town of Paradise
Valley. Id. at J14.

14.  On March 1, 1960, Phoenix Title recorded a document entitled “Easement for
Roadway” in Docket 3178, Page 402, Maricopa County Recorder’s Office

(hereinafter referred to as “the Easement” or “Easement for Roadway”). Id. at
q15.
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15.  The Easement for Roadway stated that Phoenix Title “does hereby grant to the
County of Maricopa, State of Arizona, an easement for roadway purposes” and
that it is “a public way for vehicular and foot traffic thereon.” See Exhibit 1.

16.  The Easement for Roadway included two stated purposes: “to increase the width
of San Miguel Avenue as shown on said plat and to provide for another roadway
not shown on said plat.” Id.

17.  The Easement for Roadway set forth the dedicator’s intent to expand the dedicated
area of San Miguel Avenue by an additional 25 feet on both sides of the road “so
that the roadway is increased a total width of 50 [feet] over the width shown in the
plat of said Stone Canyon East.” /d.

18.  The Easement for Roadway also stated that it grants a 50-foot easement for
roadway purposes leading from San Miguel Avenue to the TMS Property, legally
described as:

A strip of land 25° wide along the N. side and a strip of land
25’ wide along the S. line of the lot line separating Lots 22
and 23, and 25’ wide N. of the S. border of said subdivision
in Lots 24 and 25.

Id.
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19.  The Easement for Roadway area of the new roadway extended from San Miguel
Avenue to the TMS Property.
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20. The Easement for Roadway intended to burden Lots 16, 19, 20, 21, 22, 23, 24, and
25. Id

21. At the time of recordation of the Easement for Roadway, Phoenix Title owned
Lots 16, 19, 20, 21, 22, 23, 24, 25, and the Remainder Parcel, including the TMS
Property. See Stipulated Facts for Trial §16; see also Exhibits 3, 4, 164, 165, 176,
186, and 188. After recordation of the Plat but prior to recordation of the Easement
for Roadway, Phoenix Title sold seven Stone Canyon East Lots; however, none of
the Lots sold prior to the March 1, 1960 were burdened by the Easement for
Roadway. See Exhibits 157 through 163.

22.  The Remainder Parcel was not landlocked by the recordation of the Plat because
Phoenix Title continued to own the platted lots in the subdivision that could be
used to access the Remainder Parcel, which included the TMS Property.

23. After the Easement for Roadway had been recorded, Phoenix Title conveyed title
to Lots 22 through 25 and the Remainder Parcel as follows:

a. Special Warranty Deed from Phoenix Title for Lot 25 recorded on March
30, 1961 at Document Number 1961-0118063, Maricopa County
Recorder’s Office. See Exhibit 176.

b. Special Warranty Deed from Phoenix Title conveyed the TMS Property
and other property South of the Stone Canyon East subdivision to Frank
and Catherine D. Riley (1/3 interest), Theodore A. and Marianna Rehm
(1/3 interest) and C. Tim and Mildred Jane Rodgers (1/3 interest) on
October 25, 1961. See Exhibit 3. This conveyance severed Phoenix Title’s
common ownership of the Remainder Property from Lots 22, 23, and 24.

c Special Warranty Deed from Phoenix Title to Ralph Luikart and Georgiana
Jane Luikart for Lot 24 recorded on March 15, 1962 at Document No.
1962-0075189, Maricopa County Recorder’s Office. See Exhibit 187.

d. Special Warranty Deed from Phoenix Title for Lot 22 recorded on June 5,

1964 at Document Number 1964-0213434, Maricopa County Recorder’s
Office. See Exhibit 164.
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e. Special Warranty Deed from Phoenix Title for Lot 23 recorded on March
10, 1966 at Document Number 1966-0035783, Maricopa County
Recorder’s Office. See Exhibit 165.

24.  Besides the Easement for Roadway, no other recorded means of access existed for
ingress and egress to the TMS Property.

25.  The Easement for Roadway also provided for subsurface utilities, as follows:

[1]t is specifically agreed that the said County may itself or
grant to others the right to place under the surface of the
property described above, any type of public utility facilities
so long as said facilities do not show above the surface in
any manner whatsoever.

See Exhibit 1.
26. On or about March 31, 2016, Plaintiff, through counsel tendered to Defendants
written demands to acknowledge the Easement for Roadway, together with a

quitclaim deed and $5.00 cash pursuant to A.R.S. § 12-1103(B).

COMMON LAW DEDICATION

27.  Plaintiff seeks a declaration in Count 3 of its Second Amended Complaint that the
Easement is enforceable based on common law dedication.

28. A common law dedication requires (1) an offer by the owner of land to dedicate
the easement;' and, (2) acceptance by the general public. Pleak v. Entrada Prop.

! The trial court finds that it is not bound by Judge Warner’s prior determination that Phoenix Title
clearly intended to dedicate a roadway easement through Lots 22, 23, 24, and 25. Therefore, the
findings set forth herein are based on the evidence and testimony presented at trial. The court
maintains fidelity to the law of the case when appropriate. However, the assessment of intent as
set forth in Judge Wamner’s March 29, 2017 decision was not dispositive. This court finds that in
issuing the March 29, 2017 ruling, Judge Warner did not comprehensively address the merits of
whether Plaintiff proved that the owners intended to dedicate an easement. See Powell-Cerkoney
v. TCR-Montana Ranch Joint Venture, I, 176 Ariz. 275, 279, 860 P.2d 1328, 1332 (App. 1993)
(“[W]e will not apply law of the case if the prior decision did not actually decide the issue in
question, if the prior decision is ambiguous, or if the prior decision did not address the merits.”).
Therefore, the court finds that the limitations of law of the case do require this judicial officer to
Docket Code 901 Form V047 Page 6
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Owners’ Ass’n, 207 Ariz. 418, 423-24, 87 P.3d 831, 836-37 (2004).

A. An offer by the owner of the land to dedicate the easement

29.  “No particular words, ceremonies, or form of conveyance is necessary to dedicate
land to public use; anything fully demonstrating the intent of the donor to dedicate
can suffice.” Id. at 424, 87 P.3d at 837 (citation omitted).

30. Based on the credible evidence and testimony presented at trial, the court finds
that the unambiguous language of the Easement for Roadway and the act of
recording the Phoenix Title’s 1960 Easement for Roadway demonstrates a clear
intent of the donor to dedicate a 50-foot easement for roadway purposes leading
from San Miguel Avenue to the TMS Property, legally described as:

A strip of land 25’ wide along the N. side and a strip of land
25’ wide along the S. line of the lot line separating Lots 22
and 23, and 25’ wide N. of the S. border of said subdivision
in Lots 24 and 25.

31.  The Easement for Roadway did not include use restrictions. Moreover, the
Easement for Roadway did not attempt to restrict usage to the public by failing to
extend the easement to the boundary of the relevant properties. Instead, the
express language of the Easement for Roadway stated the donor’s intent to grant

‘“an easement for roadway purposes” that is “a public way for vehicular and foot
traffic thereon.” See Exhibit 1.

32.  The court finds that the first element of common law dedication, i.e., an offer by
the owner of the land to dedicate the easement, is satisfied.

B. Acceptance by the general public

33.  Next the court turns to acceptance by the general public. The element of
“acceptance by the general public” is met if a conveyance document refers to the
dedicatory instrument. Pleak, 207 Ariz. at 418 § 23, 87 P.3d at 837; see also Lowe
v. Pima County, 217 Ariz. 642, 647, |19, 177 P.3d 1214, 1219 (App.
2008)(“[W]hen a conveying instrument expressly refers to a prior dedication,

adhere to the statement that “Phoenix Title’s 1960 recording evinces a clear intent to dedicate a
roadway easement through Lots 22, 23, 24, and 25.” Instead, the findings and decisions herein are
based on the credible evidence and testimony at trial.
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‘knowledge of the dedication can be imputed to the title holder.’”).

34.  In this case, Phoenix Title conveyed Lot 24 on March 15, 1962 by a Special
Warranty Deed. The Special Warranty Deed included an express reference to the
Easement for Roadway. See Exhibit 4.

35.  On July 26, 1963, Ben and Marian Dale Cheney conveyed Lot 25 by Warranty
Deed that made specific reference to the Easement for Roadway. See Exhibit 5.2

36.  Although not expressly included in the conveyance document, unlike the plaintiffs
in Lowe v. Pima County, at the time the Zachariahs and Ms. Appel purchased Lots
22 and 23, each Defendant had actual knowledge of the recordation of the
Easement for Roadway. 217 Ariz. at 647, §20, 177 P.3d at 1219; .cf Neal v. Hunt,
112 Ariz. 307,311, 541 P.2d 559, 563 (1975)(“Constructive and actual knowledge
have the same effect.”)(citation omitted).

37.  Prior to purchasing Lot 23 on August 31, 2009, Ms. Appel obtained a title
insurance policy in July 2009 that expressly identified the Easement for Roadway
as an exception to coverage. See Exhibit 14.°

38.  Like Ms. Appel, prior to purchasing their property, the Zachariahs were aware of
the recorded Easement for Roadway, which expressly dedicated an easement
across Lot 22 for the benefit of the TMS Property. In fact, in a proposed, signed
addendum to their purchase contract, the Zachariahs expressly acknowledged the
existence of the Easement for Roadway, stating:

An easement was discovered on the south side of the subject
property which would enable a buyer ingress/egress to the
3.4 acre parcel located on the north side of the subject.

See Exhibit 22. In this proposed addendum, the Zachariahs cited the easement as
a basis for a lower purchase price.

39.  Despite their attempt to negotiate a price reduction over the easement, Dr. Teresa

2 Phoenix Title also conveyed Lot 16 on March 8, 1963 by a deed that made specific reference to
the Easement for Roadway, and on April 11, 1968, Billie and Freda Nutt Hanks conveyed Lots 16
and 20 by Warranty Deed that made specific reference to the Easement for Roadway.
 The Zachariahs also obtained a title insurance policy for Lot 22 that expressly identified the
Easement for Roadway as an exception to coverage. See Exhibit 17.
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Zachariah testified that they bought Lot 22 because she believed the easement was
invalid and unenforceable. Dr. Teresa Zachariah based her alleged belief on a
conversation with Bill Mead, a Paradise Valley Town Engineer and her real estate
agent, Jay Kronmiller. Mr. Mead informed Dr. Teresa Zachariah that Paradise
Valley did not have any interest in or intent to build a road leading from San
Miguel Avenue to the TMS Property. However, the lack of interest in using or
maintaining the easement by the Town of Paradise Valley does not invalidate the
easement. See Hunt v. Richardson, 216 Ariz. 114, 19, §14, 163 P.3d 1064, 1069
(App. 2007).

40.  The court finds that the Zachariahs knew about the existence of the Easement for
Roadway prior to purchasing Lot 22, and they understood that a purchaser of the
TMS Property could attempt to use the easement to access the TMS Property from
San Miguel Avenue even though the Town of Paradise Valley did not intend to
build and maintain a public roadway on the Easement. In purchasing Lot 22 with
actual knowledge of the Easement for Roadway, the Zachariahs accepted the
dedication.

41. Communications between Plaintiff and Defendant Teresa Zachariah further
corroborate her awareness of the easement. When Plaintiff mentioned the
easement as the basis for his request to use the Zachariah property to access the
TMS Property, the response was not, “What are you talking about; what
easement?” Instead, the dialogue was a respectful, cordial neighborly discussion
about facilitating access to protect the privacy of the Zachariahs and allow access
to the TMS Property.

42.  After purchase, Dr. Teresa Zachariah even discussed the process for allowing
continuous access to the TMS Property across the easement area, stating “as you
get to the point access is needed on continuance basis, [I] can leave the gate to . .
. . remain open set hours and set to close at night — [I] would think this would be
best all around.” See Exhibit 212; see also Exhibits 30-31.

43.  Hoping that the easement did not really exist is insufficient to outweigh the
credible evidence and testimony regarding actual knowledge of the easement.

44.  The post-purchase conduct of the Zachariahs and Appels further supports that the
Zachariahs and Ms. Appel bought their property knowing of the existence of the
dedicated easement across their respective property. In 2012, Drs. Teresa and
Joseph Zachariah along with other Defendant neighbors attempted to purchase the
TMS Property for $600,000.00 to donate the land to the Phoenix Mountain
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Preserve. The court finds that the act of attempting to purchase and donate the
property was intended to eliminate the possibility that a person could build a home
on the TMS Property and utilize the easement. The court finds that the owners of
Lot 22 knew about the easement and hoped it would not be used in the future, but
expressed a desire to join forces with other neighbors to pay in excess of half a
million dollars to ensure no one would develop the property and use the easement.

45.  Phoenix Title expressed its intent to dedicate the easement for public use and prior
to purchase each Defendant had actual or constructive notice of the offer to
dedicate and through purchase accepted the offer.

46.  The court finds that Plaintiff proved the Easement for Roadway was accepted by
the general public.

47.  The court also addresses use as a means of proving acceptance by the public. See
Lowe, 217 Ariz. at 647, 117 P.3d at 1219. The owners of Lots 20, 23, and 25 built
driveways on the easement and freely use the easement to cross their neighbor’s
property without payment or permission. The owner of Lot 23 accesses her
property by using the shared driveway on the portion of the easement located on
Lot 22. Moreover, the prior owner of Lot 22 built a paved turn-around area
benefitting Lot 22 that extends onto Lot 23. Also of note, the owner of Lot 20 built
a driveway located within the Easement area across Lot 16, and the public uses a
paved portion of San Miguel Avenue that was constructed outside the dedicated
portion of the Plat but within the Easement area. See Exhibit 48.

48.  Dr. Teresa Zachariah admitted that she has the legal right to use the portion of her
driveway on Lot 23 and the Appels have the legal right to use the driveway in the
easement across her property. Further, she acknowledged that she would violate
the Appels’ property rights if she chained off the portion of the Appels’ driveway
crossing Lot 22 through the easement area. See also Evans v. Blankenship, 4 Ariz.
307, 316, 39 P. 812, 813 (Ariz. Terr. 1895)(“‘ Acceptance may be presumed if the
gift is beneficial, and use [ ] is evidence that it is beneficial.”’) quoting Abbott v.
Cottage City, 10 NE 325, 329 (Mass. 1887); Allied Am. Inv. Co. v. Pettit, 65 Ariz.
283, 290, 179 P.2d 437, 441 (1947) (“The use by the purchasers of lots and the
general public constitutes a sufficient acceptance.”).

49.  The court finds that Plaintiff proved the Easement for Roadway was accepted by
use.

50.  Based on the credible evidence and testimony presented at trial, the court finds
Docket Code 901 Form V047 Page 10
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that Plaintiff has satisfied all elements to demonstrate that an easement was created
by common law dedication.

C. Recordation of the Plat

51.  Defendants contend that the recordation of the Stone Canyon East subdivision Plat
on February 27, 1959, precluded any subsequent easement that would increase the
size of San Miguel Avenue or create a roadway leading to the TMS Property
because the easement would change the size of the dedicated subdivision lots. The
recordation of the Easement for Roadway did not affect the size of the burdened
lots. “The effect of a common law dedication is that the public acquires an
easement to use the property for the purposes specified, while the fee remains with
the dedicator.” Pleak, 207 Ariz. at 421, § 8, 87 P.3d at 834; see also Smith v.
Beesley, 226 Ariz. 313, 319, 247 P.3d 548, 554 (App. 2011) (finding that a “plat
does not function as a restrictive covenant.”); Woodling v. Polk, 473 S.W.3d 233,
238 (Mo. Ct. App. 2015)(“[1]f a developer does not include easements in the
subdivision plat, he or she can create easements on an individual basis with each
lot owner at the time of sale in the conveyance deeds, or even by contract after
sale.”); Jones v. Nichols, 765 N.E.2d 153 (Ind. Ct. App. 2002) (creating an
easement which burdens platted property does not require replatting of the

property).
D. A.R.S. §9-474 et seq.

52.  Defendants also argue that the subdivision statutes (A.R.S. §§ 9-474 through 9-
479) are the only means to establish a public right-of-way, and that common law
dedication cannot be applied to a subdivision plat. Although A.R.S. §9-474 et seq.
establishes a process for qualified landowners to transfer fee to dedicated areas
within a platted subdivision for public use, the statutory means of dedication does
not preclude a landowner from granting an easement for public use across the
landowner’s own property. See Smith, 226 Ariz. at 319, 247 P.3d at 554 (“[The]
plat does not function as a restrictive covenant.”); accord Territory v. Richardson,
8 Ariz. 336, 76 P.456 (1904); Champie v. Castle Hot Springs Co.,27 Ariz. 463,
233 P. 1107 (1925); Pleak, 207 Ariz. at 422 Y15, 87 P.3d at 835(recognizing that
some roads are without legal status as either public highways or private ways).
A.R.S. §9-474 et seq. did not abrogate or eliminate Phoenix Title’s ability to grant
to the public an easement to pass over its privately owned property.
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E. Declaration of Restrictions

53.  Defendants claim that the Declaration of Restrictions against Lots 22 through 25
prevented Phoenix Title from granting the Easement for Roadway because the
easement from San Miguel Avenue to the TMS Property benefitted non-Stone
Canyon East Properties. See Defendants’/Counterclaimants’ Bench Memorandum
Regarding Legal Access filed 8/9/18 at 6-9. The court does not find that any
specific provision of the Declaration of Restrictions prevented Phoenix Title on
March 1, 1960 from granting the easement across Lots 22, 23, 24, and 25.*

IMPLIED WAY OF NECESSITY

54.  Plaintiff alternatively seeks a declaration in Count 4 of its Second Amended
Complaint that if the Easement for Roadway is not enforceable as a common law
dedication it may be enforced as an implied way of necessity. Although
unnecessary, to ensure completeness of the record, the court enters the following
findings and conclusions of law related to implied way of necessity.

55.  To establish that an easement exists as an implied way of necessity Plaintiff must
prove the following elements: (1) the dominant property and servient property
were under common ownership; (2) severance of common ownership; (3) no outlet
for the dominant property at the time of severance; and (4) access across the
servient property was reasonably necessary when severance occurred. College
Book Centers, Inc. v. Carefree Foothills Homeowners’ Ass’n, 225 Ariz. 533, 541,
241 P.3d 897, 905 (Ct. App. 2010); Bickel v. Hansen, 169 Ariz. 371,374, 819 P.2d

4 For example, Paragraph 11 of the Declaration of Restrictions states: “The native growth on said
property, including cacti, shall not be destroyed or removed from any of the lots in said subdivision
except such native growth as it may be necessary to remove for the construction and maintenance
of roads, driveways, dwelling houses, garages or gardens relating to said residence and walled-in
service yards and patios . . .” (Emphasis added). Defendants argue that “relating to said residence”
modifies “road” and thus prohibits the creation of any road that does not relate to or benefit a Stone
Canyon East lot. The court disagrees with Defendants’ interpretation of the Declaration of
Restrictions. See Exhibit 156. Applying the last antecedent rule to Paragraph 11 demonstrates
that “relating to said residence” modifies “garages or gardens” not “roads.” Moreover, as noted in
Raman Chandler Properties, L.C. v. Caldwell’s Creek Homeowners Ass’n, 178 S.W.3d 384, 391
(Ct. App. Tex. 2005), cited by Defendants, doubts about the meaning of restrictive covenants
“should be resolved in favor of the free and unrestricted use of the premises, and any ambiguity
must be strictly construed against the party seeking to enforce the restrictive covenant.”
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957, 960 (App. 1991)(“Establishment of an implied way of necessity is dependent
on a unity of ownership of the dominant and servient estates, followed by
severance thereof.”).

56.  Plaintiff asserts that severance of common ownership of Lots 22, 23, 24, and the
TMS Property occurred on October 25, 1961 when Phoenix Title conveyed the
TMS Property to Frank and Catherine D. Riley (1/3 interest), Theodore A. and
Marianna Rehm (1/3 interest), and C. Tim and Mildred Jane Rodgers (1/3 interest).

57. The court agrees.’ See Siemsen v. Davis, 196 Ariz. 411, 414-15, 14, 998 P.2d
1084, 1087-88 (App. 2000) (“factual predicates . . . are original unity of title and
subsequent severance”); Tobias v. Dailey, 196 Ariz. 418,421, 13, 998 P.2d 1091,
1094 (Ct. App. 2000) (“[f]ormer unity of title and subsequent separation are factual
predicates”); Restatement (Third) of Property (Servitudes) § 2.15, comment ¢ (an
implied way of necessity “arises only when the conveyance severs interests held
in a single ownership”).

58. At the time of severance on October 25, 1961, no outlet for the TMS Property
existed.

59.  Citing Gulotta v. Triano, 125 Ariz. 144, 145, 608 P.2d 81, 82 (App. 1980),
Defendants contend that Phoenix Title intentionally landlocked the TMS Property
when it recorded the Plat for the Stone Canyon East subdivision.

60.  However, the court finds that the credible evidence and testimony revealed that
Phoenix Title did not intentionally landlock the TMS Property; instead, Phoenix
Title attempted to provide access by recording the Easement for Roadway.

> Defendants claim that this court previous found as a matter of law that the TMS Property was
“landlocked” when the Plat was recorded. See Defendants’/Counterclaimants’ Supplemental
Bench Memorandum filed 8/9/18 at 2. The court clarified that it did not intend to foreclose
adjudication of any fact by using the term “landlocked.” As stated in footnote 1 above, when the
court does not actually decide a particular issue, the prior decision is ambiguous, or the decision
did not address the merits, law of the case does not apply. See Powell-Cerkoney v. TCR-Montana
Ranch Joint Venture, 1I, 176 Ariz. 275, 279, 860 P.2d 1328, 1332 (App. 1993). Therefore, the
court finds that the limitations of law of the case do require this judicial officer to adhere to an
implication that recordation of the Plat landlocked the TMS Property. Instead, the findings and
decisions herein are based on the credible evidence and testimony at trial.
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61.  Defendants also argue that the October 25, 1961 transfer of the TMS Property from
Trustee to Cestui que Trust did not sever common ownership for purposes of an
implied way of necessity. The court disagrees.

62.  The court finds that the first three elements of implied way of necessity have been
satisfied.

63.  Next the court turns to whether Plaintiff proved that access across the servient
property was reasonably necessary when severance occurred. The court finds
based on the credible evidence and testimony that access across the servient
property was reasonably necessary in or around October 25, 1960. In support of
this conclusion, the court finds that the TMS Property was reasonably developable
in 1960. Developing the property would have been expensive and complex;
however, the court finds based on the credible testimony of multiple experts that
the TMS Property was reasonably developable in 1960.

64.  The court finds that neither the language nor the circumstances of the conveyance
established an intent to deprive the TMS Property of rights to access.

65.  The court further finds that the best location for the implied way of necessity is
within the area over Lots 22, 23, and 24 described in the 1960 Easement for
Roadway.

66.  The court concludes that even if a common law dedication was not proven (which
it was), Plaintiff also proved, in the alternative, the existence of an implied way of
necessity over Lots 22, 23, and 24.

67.  Given the findings set forth above, the court does not address statutory private way
of necessity.

CONCLUSION

Having considered the testimony and evidence, the court enters the following orders:

1. Plaintiff is entitled to enforce the Easement for Roadway as a common law
dedication.
2. Plaintiff also proved in the absence of a common law dedication that it is entitled
to enforce the easement identified on the Easement for Roadway across Lots 22,
Docket Code 901 Form V047 Page 14
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23, and 24 as an implied way of necessity.

7 Defendants’ counterclaims are dismissed with prejudice, excepting Count 8,
which will be tried separately.

4. Plaintiff is entitled to recover its attorneys’ fees and costs pursuant to A.R.S. § 12-
1103.5
5 The court expressly determines that, with respect to its ruling regarding common

law dedication, implied way of necessity, the right to receive attorneys’ fees and
costs pursuant to A.R.S. § 12-1103, and all counterclaims with the exception of
Count 8 of the Counterclaim, there is no just reason for delay. Therefore, the court
directs the entry of judgment, making this is a final, appealable order. Ariz. R.
Civ. P. 54(b).

i

JUDGE OF TH@P@OR COURT

® The court finds submission of an application for attorneys’ fees and costs prior to resolution of

Count 8 is premature.
Docket Code 901 Form V047 Page 15

APP097


efraser
Highlight


Go to Previous View | Go to Table of Contents - Appendix

Chris DeRose, Clerk of Court
**% Electronically Filed ***

SUPERIOR COURT OF ARIZONA 12/05/2018 8:00 AM
MARICOPA COUNTY
CV 2016-005381 12/03/2018
CLERK OF THE COURT
HON. PAMELA GATES K. Ballard
Deputy
TMS VENTURESLLC CASEY SCOTT BLAIS
V.
TERESA C ZACHARIAH, et al. FRANCIS J SLAVIN
CORY LEON BROADBENT
RULING

The court received and considered Defendants’/Counterclaimants’ Motion to Amend
Findings of Fact filed October 16, 2018, Plaintiff’s Response filed October 20, 2018, and
Defendants’/Counterclaimants’ Reply filed October 31, 2018.

A court is required to make findings of “ultimate facts.” The court has reviewed
Defendants’/Counterclaimants’ requested amendments to the court’s September 24, 2018 decision
and concludes no “ultimate facts” are missing from the findings. See Ellingson v. Fuller, 20
Ariz.App. 456, 460, 513 P.2d 1343, 1343 (App. 1973)(“The purpose behind requiring the trial
court, upon request, to mak|e] findings of fact, is to enable an appellate court to examine the basis
upon which the trial court relied in reaching its ultimate judgment.”). The court concludes the
basis for the trial court’s decision is set forth in the September 24, 2018 ruling. However, upon
review of the pleadings and the ruling,

IT IS ORDERED granting, in part, Defendants’/Counterclaimants’ Motion to Amend
Findings of Fact and correcting the following findings in the September 24, 2018 ruling:

53. Defendants claim that the Declaration of Restrictions against Lots 22 through 25
prevented Phoenix Title from granting the Easement for Roadway because the
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easement from San Miguel Avenue to the TMS Property benefitted non-Stone
Canyon East Properties and constituted a “structure” under Arizona law. See
Defendants’/Counterclaimants’ Bench Memorandum Regarding Legal Access
filed 8/9/18 at 6-9. The court does not find that any specific provision of the
Declaration of Restrictions prevented Phoenix Title on March 1, 1960 from
granting the easement across Lots 22, 23, 24, and 25.!

56. Plaintiff asserts that severance of common ownership of Lots 22, 23, 24, and the
Remainder Parcel occurred on October 25, 1961 when Phoenix Title conveyed the
Remainder Parcel to Frank and Catherine D. Riley (1/3 interest), Theodore A. and
Marianna Rehm (1/3 interest) and C. Tim and Mildred Jane Rodgers (1/3 interest).

58. At the time of severance on October 25, 1961, no outlet for the Remainder Parcel
existed.

59.  Citing Gulotta v. Triano, 125 Ariz. 144, 145, 608 P.2d 81, 82 (App. 1980),
Defendants contend that Phoenix Title intentionally landlocked the Remainder
Parcel when it recorded the Plat for the Stone Canyon East subdivision.

60.  However, the court finds that the credible evidence and testimony revealed that
Phoenix Title did not intentionally landlock the Remainder Parcel; instead,
Phoenix Title attempted to provide access by recording the Easement for
Roadway.

61. Defendants also argue that the October 25, 1961 transfer of the Remainder Parcel
from Trustee to Cestui que Trust did not sever common ownership for purposes of

! For example, Paragraph 11 of the Declaration of Restrictions states: “The native growth on said
property, including cacti, shall not be destroyed or removed from any of the lots in said subdivision
except such native growth as it may be necessary to remove for the construction and maintenance
of roads, driveways, dwelling houses, garages or gardens relating to said residence and walled-in
service yards and patios . ..” (Emphasis added). Defendants argue that “relating to said residence”
modifies “road” and thus prohibits the creation of any road that does not relate to or benefit a Stone
Canyon East lot. The court disagrees with Defendants’ interpretation of the Declaration of
Restrictions. See Exhibit 156. Applying the last antecedent rule to Paragraph 11 demonstrates
that “relating to said residence” modifies “garages or gardens” not “roads.” Moreover, as noted in
Raman Chandler Properties, L.C. v. Caldwell’s Creek Homeowners Ass’n, 178 S.W.3d 384, 391
(Ct. App. Tex. 2005), cited by Defendants, doubts about the meaning of restrictive covenants
“should be resolved in favor of the free and unrestricted use of the premises, and any ambiguity
must be strictly construed against the party seeking to enforce the restrict covenant.”

Docket Code 019 Form VOOOA Page 2

APP099



Go to Previous View | Go to Table of Contents - Appendix

SUPERIOR COURT OF ARIZONA
MARICOPA COUNTY

CV 2016-005381 12/03/2018

an implied way of necessity. The court disagrees.
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SUPERIOR COURT OF ARIZONA 12/20/2018 8:00 AM
MARICOPA COUNTY
CV 2016-005381 12/17/2018
CLERK OF THE COURT
HON. PAMELA GATES K. Ballard
Deputy
TMS VENTURESLLC CASEY SCOTT BLAIS
v.
TERESA C ZACHARIAH, et al. FRANCIS J SLAVIN
CORY LEON BROADBENT

UNDER ADVISEMENT RULING

The court considered Plaintiff/Counterdefendant TMS Ventures, LLC’s (hereinafter
referred to as “Plaintiff”) Motion for Summary Judgment Re: Nuisance Counterclaim,
Defendants/Counterclaimants’ (hereinafter referred to as “Defendants”) Response, and Plaintiff’s
Reply. The court also received Defendants’ Supplemental Citation to Legal Authority and
Plaintiff’s Motion to Strike Defendants” Supplemental Citation to Legal Authority.

IT IS ORDERED denying Plaintiff’s Motion to Strike Defendants’ Supplemental Citation
to Legal Authority. Based on the ruling, the court also considered Defendants’ Supplemental
Citation to Legal Authority.

By way of background, Plaintiff filed its Complaint against Defendants on April 25, 2016,
asserting several claims related to legal access to Plaintiff’s property. Defendants counterclaimed
regarding legal access and alleged a claim for anticipatory nuisance regarding Plaintiff’s proposed
construction of a roadway and associated hillside residence. The court bifurcated the legal access
and nuisance claims, ordering a bench trial on the legal access claims with a separate jury trial on
the anticipatory nuisance claim.
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Following the bench trial, the trial court ruled that Plaintiff is entitled to enforce the
Easement for Roadway as a common law dedication, and in the absence of a common law
dedication, Plaintiff is entitled to enforce the easement identified on the Easement for Roadway
across Lots 22, 23, and 24 as an implied way of necessity. Now, the case has entered the second
phase in which Defendants allege a claim for anticipatory nuisance and request declaratory
judgment and a permanent injunction. See Answer and Counterclaim, Eighth Claim for Relief,
requesting declaratory relief that Plaintiff’s future actions in fracturing, excavating, and
constructing a private road on the disputed easement area over and across Lots 22, 23, and 24 will
substantially and unreasonably interfere with Defendants’ use and enjoyment of their residence
and outdoor living space including through the exposure of Defendants to the foreseeable risk and
danger that boulders and rocks will become dislodged from the disputed easement area and/or the
Property and physically trespass upon Lots 22, 23, and/or 24 causing death, personal injury, and/or
property damage and forever enjoining Plaintiff its successors and assigns from fracturing,
excavating, and constructing a roadway over and across Lots 22, 23, and 24 and any parts thereof,
and forever enjoining Plaintiff from fracturing, excavating, and filling the Property for the purpose
of constructing a residence thereon.

Plaintiff filed a Motion for Summary Judgment, arguing that Defendants have failed to
meet the factual burden necessary to avoid summary judgment on claims for anticipatory nuisance
and permanent injunction.

“The law is well settled that in order to enjoin an anticipated nuisance, the nuisance must
be highly probable.” See McQuade v. Tucson Tiller Apts., Ltd, 25 Ariz. App. 312, 315 (App. 1975);
see also Kubby v. Hammond, 68 Ariz. 17, 26 (1948)(“The erection of a building to be used for a
certain business will not be restrained on the ground of anticipating nuisance therefrom where it is
not necessarily a nuisance but may become one under some circumstances. The anticipated injury
being contingent and possible only, the court will refrain from interfering.”)(quoting Murphy v.
Cupp, 31 S.W.2d 396, 401 (Ark. 1930)); Grossman v. Hatley, 21 Ariz. App. 581, 585 (App. 1974).

Summary judgment is appropriate only if no genuine issues of material fact exist and the
moving party is entitled to judgment as a matter of law. Johnson v. Earnhardt’s Gilbert Dodge,
Inc., 212 Ariz. 381, 385, 415 (2006); Wells Fargo Bank v. Ariz. Laborers, Teamsters & Cement
Masons Local No. 395 Pension Trust Fund, 201 Ariz. 474, 482 914 (2002); Orme School v. Reeves,
166 Ariz. 301, 309, (1990); Ariz. R. Civ. P. 56(a). Summary judgment is “not intended to resolve
factual disputes and is inappropriate if the court must determine the credibility of witnesses, weigh
the quality of evidence, or choose among competing inferences.” Taser Int’l., Inc. v. Ward, 224
Ariz. 389, 393, (App. 2010); State Comp. Fund v. Yellow Cab Co., 197 Ariz. 120, 123, 11 (App.
1999). It is the “party moving for summary judgment who bears the ‘burden of persuasion.” . . .
This burden of persuasion never shifts to the non-moving party. . . . The moving party’s burden is
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a ‘heavy’ one: all reasonable inferences from the evidence are made in the non-moving party’s
favor.” Wells Fargo Bank, N.A. v. Allen, 231 Ariz. 209, 213, 9 17 (App. 2012).

Plaintiff argues that judgment as a matter of law is proper because Defendants have failed
to establish that it is highly probable a nuisance will arise. See Plaintiff’s Motion for Summary
Judgment at 6-11. Defendants, on the other hand, claim that: 1) the Plaintiff’s proposed
construction of a roadway and associated residence will unreasonably interfere with Defendants’
use and enjoyment of their property and cause damages; and 2) that Defendants’ injury is highly
probable. See generally Defendants’ Response. More specifically, Defendants assert that
Plaintiff’s proposed construction of the roadway and residence will: 1) decrease their property
values; 2) place Defendants at a greater risk of boulder dislodgement and structural damage to
their property; and 3) deprive them of the enjoyment of their properties due to traffic, noise,
vibration and other construction activities. 1d. at 4.

The Town of Paradise Valley has not approved construction of the roadway leading to
Plaintiff’s property or for any residence on Plaintiff’s property. Defendants’ injury is merely
possible, not highly probable. Future construction of the roadway and residence is, at best,
possible, and to the extent construction occurs, the extent of the construction, the plan for
stabilizing boulders and minimizing risk to Defendants’ property, and the duration of construction
is unspecified and uncertain. And Defendants’ proffered testimony by Paul G. Johnson that use
of Defendants’ driveway to access Plaintiff’s property will reduce the value of each of Zachariah’s
and Appel’s property by half a million dollars is insufficient to create a genuine issue of fact
adequate to withstand Plaintiff’s Motion for Summary Judgment of Defendants’ claim for
declaratory and permanent injunctive relief.! Id. at 4 & 9-10, quoting Defendants’ Statement of
Facts 954, citing Paul G. Johnson’s deposition testimony; see Kubby, 68 Ariz. at 26 (“The proper
remedy for minor inconveniences arising from an alleged nuisance lies in action for damages,
rather than injunction.”).

! The court acknowledges in certain cases injunctive relief may be necessary to prevent the
potential for serious injury or death. However, here, the potential risk of serious injury or death
created by Plaintiff’s proposed construction of a roadway and residence is undefined, theoretical,
and not highly probable. The mere claim that Defendants’ property value may decrease as a result
of Plaintiff’s potential development of a roadway and residence does not serve as a basis for
injunctive or declaratory relief. Compare City of Tucson v. Apache Motors, 74 Ariz. 98, 101
(1952)(finding the measure of damages in a permanent nuisance case is the difference between the
market value of the premises immediately before and its market value immediately after
completion of the structure creating the nuisance) with Brenteson Wholesale, Inc. v. Arizona Public
Serv., Co. 166 Ariz. 519, 522-23 (App. 1990) (permitting injunction based on the potential harm
of serious bodily injury or death from an airplane drifting into power lines).
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Because the court is granting Plaintiff’s Motion for Summary Judgment without prejudice,
the court is not ruling on Plaintiff’s claim that Defendants are not entitled to declaratory judgment
on the tort claim of anticipatory nuisance.

IT IS ORDERED granting Plaintiff’s Motion for Summary Judgment without prejudice.

The court previously entered decision on all remaining counts and ordered that Plaintiff
was entitled to recover attorneys’ fees and costs pursuant to A.R.S. § 12-1103, finding that
submission of an application for attorneys’ fees and costs prior to resolution of Defendants’ Eight
Claim for Relief was premature. The court has now ruled on Defendants’ Eight Claim for Relief.

IT IS ORDERED that no later than 20 calendar days after the filing date of this order,
Plaintiff must submit a proposed form of judgment, which includes Rule 54(c) language. As part

of its form of judgment, Plaintiff may leave blank spaces for an award attorney’s fees and taxable
costs previously awarded pursuant to A.R.S. § 12-1103.

IT IS FURTHER ORDERED that Plaintiff may, no later than 20 calendar days after the
filing date of this order, submit an application for an award of attorneys’ fees and a statement of
costs pursuant to A.R.S. § 12-1103. If Defendants wish to oppose the application for attorneys’
fees and costs, a response must be filed no later than 20 calendar days after service of the
application or statement.
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Clerk of the Superior Court
*** Electronically Filed ***
K. Ballard, Deputy
4/15/2019 8:00:00 AM
Filing ID 10349404

Andrew Abraham, SBA # 007322, aabraham(@bcattorneys.com

Bryan F. Murphy, SBA # 006414, bmurphy(@bcattorneys.com

Casey S. Blais, SBA # 026202, cblais(@bcattorneys.com

Attorneys for Plaintiff/Counterdefendant

IN THE SUPERIOR COURT OF THE STATE OF ARIZONA

IN AND FOR THE COUNTY OF MARICOPA

TMS VENTURES, LLC, an Arizona limited
liability company,

Plaintiff,
V.

TERESA C. ZACHARIAH and JOE
ZACHARIAH, wife and husband;
ROSANNE T. APPEL, a married woman

as her sole and separate property;

INGRED LENZ HARRISON and ALFRED
HARRISON, or their successors, as Trustees
of The Ingrid Lenz Harrison Revocable Trust
Under Agreement Dated November 19, 1999,
as amended; JERRY D. SMITH, Trustee of
the JDS Trust Dated August 22, 2005; JOHN
DOES I-Z, JANE DOES 1-X; ABC
CORPORATIONS I-X; BLACK AND
WHITE PARTNERSHIPS I-X and XYZ
LIMITED LIABILITY COMPANIES 1-X,

Defendants.

TERESA C. ZACHARIAH AND JOE
ZACHARIAH, et al.

Counterclaimants,
V.

TMS VENTURES, LLC, an Arizona limited
liability company,

Counterdefendant.

[\CJEE NS R \S]
0 3 N

Case No. CV2016-005381

AMENDED JUDGMENT

The Court, having granted Judgment in favor of Plaintiff TMS Ventures, LLC,

and against the Defendants on all claims and counterclaims,
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IT IS HEREBY ORDERED, ADJUDGED AND DECREED amending the
Judgment entered on September 28, 2018 in favor of TMS Ventures and against
Defendants Teresa C. Zachariah and Joe Zachariah husband and wife, Roseann T.
Appel, Ingred Lenz Harrison and Alfred Harrison, as Trustees of The Ingrid Lenz
Harrison Revocable Trust Under Agreement Dated November 19, 1999, and hereby
incorporating by reference the following rulings:

(@)  Judgment (Under Advisement Ruling) entered on September 28, 2018
regarding the Easement;

(b)  Ruling entered on December 5, 2018 thereby amending 9] 53, 56, 58-61
of the Judgment;

(c)  Under Advisement Ruling entered on December 20, 2018 dismissing the
anticipatory nuisance counterclaim without prejudice;

IT IS FURTHER ORDERED, ADJUDGED AND DECREED granting in favor
of Plaintiff TMS Ventures, LLC and jointly and severally against Defendants Teresa C.
Zachariah and Joe Zachariah husband and wife, Roseann T. Appel, Ingred Lenz
Harrison and Alfred Harrison, as Trustees of The Ingrid Lenz Harrison Revocable
Trust Under Agreement Dated November 19, 1999, an award of attorneys’ fees in the
amount of $369.410.25 and costs in the amount of $4,466.43 for work performed by
Burch & Cracchiolo, P.A. and costs in the amount of $8,947.42 for work performed by
Beus Gilbert PLLC.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that interest shall
accrue on the above sums at the statutory rate of 6.25% per annum until paid in full.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that no further
matters remain pending and this judgment is entered pursuant to Rule 54(c).

DONE IS OPEN COURT this 12th day of April, 2019.

HONORABLE PAMELA GATES
Judge of the Superior Court
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BURCH & CRACCHIOLO, P.A.
702 EAST OSBORN ROAD

PHOENIX, ARIZONA 85014
TELEPHONE (602) 274-7611

Go to Table of Contents - Appendix

Andrew Abraham, SBA # 007322, aabraham(@bcattorneys.com

Bryan F. Murphy, SBA # 006414, bmurphy@bcattorneys.com

Casey S. Blais, SBA # 026202, cblais@bcattorneys.com

Attorneys for Plaintiffs

TMS VENTURES, LLC, an Arizona
limited liability company,

Plaintiff / Counterdefendant,

VS.

TERESA C. ZACHARIAH and JOE
ZACHARIAH, wife and husband;
ROSANNE T. APPEL, a married woman
as her sole and separate property; INGRID
LENZ HARRISON and ALFRED
HARRISON, or their successors, as
Trustees of The Ingrid Lenz Harrison
Revocable Trust Under Agreement Dated
November 19, 1999, as amended; JERRY
D. SMITH, Trustee of the JDS Trust Dated
August 22, 2005; JOHN DOES I-Z, JANE
DOES I-X; ABC CORPORATIONS I-X;
BLACK AND WHITE PARTNERSHIPS
I-X; and XYZ LIMITED LIABILITY
COMPANIES I-X;

Defendants / Counterclaimant.

IN THE SUPERIOR COURT OF THE STATE OF ARIZONA
IN AND FOR THE COUNTY OF MARICOPA

Plaintiff TMS Ventures, LLC (“Plaintiff” or “TMS”), through counsel

undersigned, files this Second Amended Complaint and alleges as follows:

Michael K Jeanes, Clg
*** Electronically |
K. Laird, Dep
8/19/2016 10:22:
Filing ID 7658
No.: CV2016-005381
VERIFIED SECOND AMENDED
COMPLAINT
(Quiet Title / Declaratory Judgment /
Injunction)
(Assigned to the Honorable Randall
Warner)
AR

rk of Court
Piled
uty

D0 AM

657
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1 PARTIES & JURISDICTION
2 1. Plaintiff TMS Ventures, LLC is an Arizona limited liability company with
3 || its principal place of business in Maricopa County, Arizona.
4 2. Upon information and belief, Defendants Teresa C. Zachariah and Joe
5 || Zachariah, wife and husband, are residents of Maricopa County, Arizona.
6 3. Upon information and belief, Defendant Rosanne T. Appel, is a resident of
7 || Arapahoe County, Colorado.
8 4. Upon information and belief, Defendants Ingrid Lenz Harrison and Alfred
9 || Harrison, as Trustees of the Ingrid Lenz Harrison Revocable Trust Under Agreement
10 || Dated November 19, 1999, as amended, are residents of Hennipen County, Minnesota.
11 5. Upon information and belief, Defendant Jerry D. Smith, Trustee of the
12 || JDS Trust dated August 22, 2005, is a resident of Maricopa County, Arizona.
13 6. Defendants John Doe 1-X and Jane Doe 1-X, ABC Corporations I-X, Black
14 ||and White Partnerships 1-X, and XYZ Limited Liability Companies I-X, all represent
15 ||unknown parties who own or claim entitlement to the real property or easement
16 || described in this Complaint and/or have caused events to occur as described herein. The
17 || true names of these defendants are unknown. Plaintiff will request leave to amend its
18 || Complaint when the true names are ascertained.
19 7. All of the Defendants shall collectively be referred to as the “Defendants.”
20 8. Venue is proper in this court pursuant to A.R.S. § 12-401(12).
21 0. The court has subject matter jurisdiction over this matter because it
22 || concerns real property located in Maricopa County, Arizona, and there is in personam
23 || jurisdiction over the Defendants above named with respect to the claims alleged in this
24 || Complaint.
25
26
-2 ARP110
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GENERAL ALLEGATIONS

10.  Plaintiff is the owner of residential real property located at 5507 E. San
Miguel Lane, Paradise Valley, Arizona 85253 (APN 172-47-078D) (the “Property”).
The Property is located on the North side of Camelback Mountain and is currently a
vacant lot.

11.  The Property is primarily surrounded by park and recreation area owned
by the City of Phoenix (along the East, West and South boundaries of the Property).

12.  This lawsuit seeks a determination as to the validity of and Plaintiff’s right
to use that certain easement titled “Easement for Roadway” and recorded on March 1,
1960 at Docket 3178, Page 402, in the Maricopa County Recorder’s Office (the
“Easement”). A true and correct copy of the Easement is attached hereto as Exhibit A.

13.  Defendants are the owners of Lots 22, 23, 24, and 25 in the Stone Canyon
East subdivision.

14.  The Stone Canyon East subdivision plat was recorded on February 27,
1959 at Book 81 of Maps, Page 34, Maricopa County Recorder’s Office (the “Plat”). A
true and correct copy of the subdivision plat is attached hereto as Exhibit B.

15.  Defendants’ property (Lots 22, 23, 24, and 25) are adjacent to the Property
owned by Plaintiff.

16.  The Property is not located within the Stone Canyon East subdivision.

17. Defendants Teresa C. Zachariah and Joe Zachariah, wife and husband, are
the owners of Lot 22 of the Stone Canyon East subdivision, commonly known as 5505
E. San Miguel Avenue, Paradise Valley, Arizona 85253. They acquired title to their
property by virtue of a Special Warranty Deed recorded on June 25, 2010 at Document
No. 2010-0542481, M.C.R.. A true and correct copy of said deed is attached as Exhibit

C and incorporated by this reference.
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18.  Defendant Rosanne T. Appel is the owner of Lot 23 of the Stone Canyon
East subdivision, commonly known as 5507 E. San Miguel Avenue, Paradise Valley,
Arizona 85253. Defendant acquired title to her property by virtue of a Warranty Deed
recorded on August 31, 2009 at Document No. 2009-0808938, M.C.R.. A true and
correct copy of said deed is attached as Exhibit D and incorporated by this reference.

19.  Defendants Ingrid Lenz Harrison and Alfred Harrison, as Trustees of the
Ingrid Lenz Harrison Revocable Trust Under Agreement Dated November 19, 1999, as
amended, are the owners of Lot 24 of the Stone Canyon East subdivision, commonly
known as 5519 E. San Miguel Avenue, Paradise Valley, Arizona 85253. Defendant
acquired title to her property by virtue of a Special Warranty Deed recorded on June 12,
2009 at Document No. 2009-0537533, M.C.R.. A true and correct copy of said deed is
attached as Exhibit E and incorporated by this reference.

20.  Defendant Jerry D. Smith, Trustee of the JDS Trust dated August 22,
2005, is the owner of Lot 25 of the Stone Canyon East subdivision, commonly known as
5525 E. San Miguel Avenue, Paradise Valley, Arizona 85253. Defendant acquired title
to her property by virtue of a Warranty Deed recorded on June 19, 2006 at Document
No. 2006-0819362, M.C.R.. A true and correct copy of said deed is attached as Exhibit
F and incorporated by this reference.

21.  Plaintiff purchased the Property on or about November 16, 2012 pursuant
to the Warranty Deed recorded that same date in Maricopa County Recorder’s Office
Document No. 2012-1046521, a true copy of which is attached as Exhibit G and
incorporated by this reference.

22.  Prior to purchasing the Property, the Plaintiff knew about and relied upon

the Easement, which provided for ingress and egress leading to the Property.
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23.  Upon information and belief, Phoenix Title and Trust Company (‘“Phoenix
Title”) was a subdivision trust company used to create the Stone Canyon East
subdivision.

24. At all times relevant to the Easement, Phoenix Title held common
ownership of the real property that included the Plaintiff’s Property, and Defendants’
property (Lots 22, 23, 24, and 25).

25. The Easement’s stated purpose is to “increase the width of San Miguel
Avenue as shown on said plat and to provide for another roadway not shown in said
plat.” See Exhibit A (emphasis added).

26. The Easement created a roadway easement across the Defendants’
properties:

NOW, THEREFORE ... Phoenix Title and Trust Company
... does hereby grant to the County of Maricopa, State of
Arizona, an easement for roadway purposes ... as contained
herein and as set forth below, said easement to be over the
following described premises:

[...] A strip of land 25’ wide along the N. side
and a strip of land 25’ wide along the S. line
of the lot line separating Lots 22 and 23, and
25> wide N. of the S. border of said
subdivision in Lots 24 and 25.

27.  As stated therein, the recorded Easement consists of twenty-five feet (25”)
along each side of the common boundary line between Lot 22 and Lot 23, and twenty-
five feet (25°) along the southern boundary line of Lot 24 and Lot 25.

28.  As depicted below, the Easement (highlighted in yellow) provides for a
roadway leading from San Miguel Avenue to the Plaintiff’s Property (highlighted in

green):
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29.  The Easement constitutes the only express legal access to the Plaintiff’s
Property.

30.  Plaintiff seeks a declaration from the court that it is entitled to use the
Easement for ingress and egress to and from the Property.

31.  The Easement has been partially constructed and a portion of the Easement
serves as a roadway leading to Lot 22 and Lot 23.

32.  Phoenix Title recorded the Easement for Roadway in 1960 while it owned
the Property and the lots encumbered by the easement (Lots 22, 23, 24, and 25).

33.  Following the recording of the Easement, Phoenix Title sold Lots 22, 23,
24, and 25 and the Property to third-parties with express language in the various deeds
that title was taken “subject to ... easements” of record.

34.  On or about March 15, 1962, Phoenix Title recorded the conveyance of
Lot 24 to Ralph and Georgiana Jane Luikart by Special Warranty Deed “subject
to...Easement for roadway as granted to County of Maricopa by instrument rec. in

Docket 3178, page 402; Easement for roadway as granted to County of Maricopa by
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1 || instrument rec. in Docket 3178, page 402.” A true and correct copy of said deed is
2 || attached as Exhibit H and incorporated by this reference.

3 35.  On or about July 26, 1963, Ben B. and Marian Dale Cheney (who obtained
4 |[title to Lot 25 by Phoenix Title on March 30, 1961) recorded the conveyance of Lot 25
5 |[to Carl E. and Mildred 1. Mellen by Warranty Deed “subject to the following:...4.
6 || Easement and rights incident thereto for roadway over said premises, as set forth in
7 || instrument recorded March 1, 1960, in Docket 3178, page 402.” A true and correct copy
8 || of said deed is attached as Exhibit [ and incorporated by this reference.
9 36.  Upon information and belief, Defendants purchased their lots (Lots 22, 23,
10 || 24, and 25) with actual and/or constructive knowledge of the Easement.
11 37. Defendants are bound by the terms and restrictions imposed by the
12 || Easement.
13 38.  On or about March 31, 2016, and more than 20 days before filing this
14 || lawsuit, Plaintiff, through its attorney, tendered to Defendants a written demand to
15 || acknowledge the Easement, together with a Quit Claim Deed and $5.00 cash pursuant to
16 || A.R.S. § 12-1103(B). A copy of the letters are attached as Exhibit J and incorporated by
17 || this reference.
18 39.  Despite demand, Defendants have not signed the Quit Claim Deed or
19 || responded to the letters sent by Plaintiff.
20 40.  Plaintiff is entitled to its reasonable attorneys’ fees and costs pursuant to
21 [|A.R.S. §§ 12-1103.
22 COUNT1
’; (Quiet Title / Declaratory Judgment — Express Easement)
9y 41.  Plaintiff incorporates all of the allegations contained in the preceding
s paragraphs as if fully stated here.
26
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1 42.  An express public easement for ingress and egress exists from San Miguel
2 || Avenue to the Plaintiff’s Property.

3 43.  The Easement was acknowledged and accepted by at least the following
4 ||actions: (1) the deeds for Lots 24 and 25 contain an express acknowledgement of the
5 ||recorded Easement, (i1) the owners of Lots 22 and 23 have utilized the Easement for
6 ||ingress and egress to their respective properties for many years.
7 44.  Prior to purchasing Lot 22, Defendants Zachariah were aware that the
8 || Easement existed and acknowledged that it allowed access to the Property. The
9 || purchase price paid by the Zachariahs was negotiated down to reflect the value of Lot 22
10 || with the Easement.
11 45.  Upon information and belief, Defendants claim there is no such easement,
12 || which is adverse to Plaintift’s title and usage of the Property.
13 46.  Defendants’ claims are without any right, and Defendants have no right,
14 || title, estate, lien or interest superseding Plaintiff’s use and entitlement to the Easement.
15 47.  Plaintiff seeks a determination that the Easement is valid and enforceable
16 ||and that Plaintiff is entitled to use the Easement for ingress and egress for the benefit of
17 || its Property.
18 48. A real and present controversy exists between the parties because
19 || Defendants refuse to recognize and honor the right of Plaintiff to use the Easement for
20 || ingress and egress to the Property.
21 49.  Defendants have refused and continue to refuse to recognize Plaintiff’s
22 || right to go on and use the Easement for access, ingress and egress to Plaintiff’s Property.
23 WHEREFORE, Plaintiff requests the following relief against all Defendants:
24 A. For a declaratory judgment regarding Plaintiff’s right to the use and enjoy
25 || of the Easement for roadway purposes over and across those portions of Lots 22, 23, 24,
26
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and 25, as expressly stated in the recorded Easement for Roadway and quieting title to
the same in favor of and benefitting Plaintiff;

B. For an order permanently and perpetually enjoining Defendants from
interfering in any manner with Plaintiff’s use of the Easement;

C. For an award of attorneys’ fees and costs pursuant to A.R.S. § 12-1103;

D. For such other relief as this court deems just and proper.

COUNT 11
(Quiet Title/Declaratory Judgment as to Implied Easement)

50.  Plaintiff incorporates all of the allegations contained in the preceding
paragraphs as if fully stated here.

51.  If no express easement exists in favor of Plaintiff, then Plaintiff is entitled
to an easement by implication for ingress and egress across portions of the real property
owned by Defendants.

52.  The land comprised of the Property and Defendants’ real property was
owned by a common grantor (Phoenix Title) beginning in 1958.

53. Upon information and belief, the common grantor created the Stone
Canyon East subdivision, and the Property was not included in that subdivision.

54.  On or about March 1, 1960, the common grantor (Phoenix Title) executed
and caused an “Easement for Roadway” to be recorded, a true and correct copy of which
is attached as Exhibit A hereto.

55.  The common grantor stated in the “Easement for Roadway” that the
purpose of this document was “to increase the width of San Miguel Avenue as shown on
said plat and to provide for another roadway not shown in said plat.” Id.

56.  As evidenced by the recorded Easement, the common grantor intended to

provide for ingress and egress to the Property from San Miguel Avenue.
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1 57.  Without an easement, the Property would be landlocked on Camelback
2 || Mountain.

3 58. In the event the recorded Easement is deemed ineffective, the common
4 || grantor created an implied way of necessity to provide access to and from San Miguel

5 || Avenue to the Plaintiff’s Property.

6 59.  The area of the implied easement should be in the same area as designated

7 || in the “Easement for Roadway..

8 WHEREFORE, Plaintiff requests the following relief against all Defendants:

9 A. For a declaratory judgment establishing an implied easement for ingress
10 || and egress from San Miguel Avenue to the Plaintiff’s Property and quieting title to the
11 || same in favor of and benefitting Plaintiff;

12 B. For an order permanently and perpetually enjoining defendants from
13 || interfering in any manner with Plaintiff’s use of said easement;

14 C. For an award of attorneys’ fees and costs pursuant to A.R.S. § 12-1103;

15 D. For such other relief as this court deems just and proper.

16 COUNT 111
e (Declaratory Judgment — Common Law Dedication)

o 60.  Plaintiff incorporates all of the allegations contained in the preceding
o paragraphs as if fully stated here.

2 61. The Easement for Roadway constituted an offer to dedicate public
. roadways, including the roadway area leading from San Miguel Avenue to the Property.
’ 62. Upon information and belief, the public or the municipal body has
) accepted the offer to dedicate the roadways.
9y 63.  The roadways contained in the Easement have been dedicated for public
s use.
26
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1 64.  Plaintiff is entitled to use the Easement for ingress and egress to the
2 || Property.

3 WHEREFORE, Plaintiff requests the following relief against all Defendants:
4 A. For a declaratory judgment establishing a public roadway for ingress and
5 || egress from San Miguel Avenue to the Plaintiff’s Property pursuant to the terms of the
6 || Easement;
7 B. For an order permanently and perpetually enjoining defendants from
8 || interfering in any manner with Plaintiff’s use of said public roadway;
9 C. For an award of attorneys’ fees and costs pursuant to A.R.S. § 12-1103;
10 D. For such other relief as this court deems just and proper.
11 COUNT IV
. (Private Way of Necessity — A.R.S. § 12-1201, et seq.)
3 65.  Plaintiff incorporates all of the allegations contained in the preceding
o paragraphs as if fully stated here.
s 66.  As an alternative count, Plaintiff is entitled to a private way of necessity as
y provided for under A.R.S. § 12-1201, et. seq.
' 67.  Plaintiff is the owner of Property and is entitled to the beneficial use of
o said property.
" 68. Ingress and egress is necessary for the proper use and enjoyment of the
2 Property.
. 69.  The Property is so situated that the only possible access point would be
’ across Defendants’ property to San Miguel Avenue because the Property is surrounded
) on the remaining boundary lines by property owned by the City of Phoenix.
9y 70.  Plaintiff is entitled to condemn that portion of Defendants’ property which
s is reasonably necessary to construct and maintain the private way of necessity.
iy WHEREFORE, Plaintiff requests the following relief against all Defendants:
-11- ARP119
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1 A. For an order establishing a private way of necessity across as much of
2 || Defendants’ property as necessary to provide ingress and egress to the Property;

3 B. For such other relief as the court deems appropriate.

4 COUNT V

5 (Injunction---TRO, Preliminary and Permanent)

] 71.  Plaintiff incorporates all of the allegations contained in the preceding

; paragraphs as if fully stated here.

. 72.  The Easement is an express easement that was recorded before Defendants

. acquired any interest in their property. Alternatively, Plaintiff’s Property is benefitted by
" an implied easement in the same location as the Easement.

. 73.  The Easement (express or implied) is fifty-feet (50’) in width and extends
b from San Miguel Avenue to the Property.

3 74.  The defendant owners of Lots 22 and 23 have maintained a secured gate at
14 the entrance to the Easement which those Defendants can lock or unlock at their
s convenience.

y 75.  Said gate has made it impossible for Plaintiff to use the Easement for
' ingress and egress to Plaintiff’s Property.

o 76.  Additionally Plaintiff believes Defendants will restrict access to the
" Easement (express or implied) while Plaintiff constructs the remaining portions of the
2 Easement, so it can provide physical access to the Property within the boundaries of the

Easement.
21
’ 77.  Plaintiff has no adequate remedy at law and has (and will) suffer
) irreparable harm.
9y 78.  Plaintiff’s right to free and unrestricted ingress and egress to the Property
s is unique and difficult if not impossible to measure in monetary damages.
26
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79.  In addition or in the alternative, the actions by Defendants constitute a
breach of their covenant to Plaintiff’s quiet and peaceful enjoyment of the Easement
(express or implied). Plaintiff seeks recovery of the actual and consequential damages
from the Defendants together with its reasonable attorneys’ fees and costs.

80. For the reasons stated, Plaintiff requests that the court enjoin the
Defendants from restricting or impeding Plaintiff’s use, access to, or construction of the
Easement, including but not limited to enjoining Defendants from maintaining a secured
gate across the Easement.

81. It is essential that the court temporarily restrain and/or enter a preliminary
injunction against Defendants prohibiting them from continuing the conduct described
above because those actions adversely affect the Plaintiff’s right to use the Easement.

82.  Upon application, the Defendants should be required to appear and show
cause why they should not be enjoined during the pendency of this lawsuit.

WHEREFORE, Plaintiff requests the following relief against all Defendants:

A. For a temporary restraining order and/or preliminary injunction restraining
Defendants, their agents, servants, guests or invitees from impeding or restricting
Plaintiff’s use and enjoyment of the Easement (express or implied);

B. For a temporary and permanent injunction that restrains Defendants from
impeding or restricting Plaintiff’s use and enjoyment of the Easement (express or
implied);

C. For a declaratory judgment regarding the terms, conditions, and location of
the Easement (express or implied);

D. For all actual and consequential damages to be proven at trial;

E. For an award of attorneys’ fees and costs pursuant to A.R.S. § 12-1103;

F. For such other relief as this court deems just and proper.

13- AR
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COUNT VI
(Implied Way of Necessity-All Lots and the Property)

82.  Plaintiff incorporates all of the allegations contained in the preceding
paragraphs as if fully stated here.

83.  Beginning in 1958, Phoenix Title held title to the Property and the real
property that became Lots 22-25.

84.  During the 1960s Phoenix Title severed that unity of ownership by
conveying the Property and Lots 22-25 to various third parties.

85.  There was no outlet for ingress and egress to the Property.

86. A reasonable necessity for access to the Property existed at the time the
unity of ownership held by Phoenix Title was severed and said necessity exists today.

WHEREFORE, Plaintiff requests the following relief against all Defendants:

A. For an order establishing an implied way of necessity across as much of
Defendants’ property as necessary to provide ingress and egress to the Property;

B. For an order regarding the terms, conditions, and location of the implied
way of necessity;

C. For all actual and consequential damages to be proven at trial;

D. For an award of attorneys’ fees and costs pursuant to A.R.S. § 12-1103;

E. For such other relief as the court deems appropriate.

F. For all actual and consequential damages to be proven at trial;
For an award of attorneys’ fees and costs pursuant to A.R.S. § 12-1103;

DATED this 19" day of August, 2016.

BURCH & CRACCHIOLO, P.A.

By: /s/ Andrew Abraham
Andrew Abraham
Bryan F. Murphy
Casey S. Blais

14 AR
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ORIGINAL of the foregoing filed
this 19" day of August, 2016 with:

Clerk of the Superior Court

COPY of the foregoing served by mail

and email this same date on:

Francis J. Slavin

Heather N. Dukes

FRANCIS J. SLAVIN, P.C.

2198 East Camelback Road, Suite 285
Phoenix, Arizona 85016
b.slavin@fjslegal.com
h.dukes@fjslegal.com

Attorneys for Defendants/Counterclaimants

/s/ Troy Redondo

-15-

| Go to Table of Contents - Appendix

702 East Osborn Road, Suite 200
Phoenix, Arizona 85014
Attorneys for Plaintiff

AF
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VERIFICATION

I, Terrence M. Scali, as the managing member of TMS Ventures, LL{, hereby
declare under the penalty of perjury:

i That I am a resident of Arizona;

2 That I am competent and authorized to make this Verification]

3. That 1 have read the foregoing “Verified Second Amended Complaint” and
know the contents thereof; and

4. That the allegations contained therein are true of my own personal
knowledge, except as to those matters stated upon information and belief, and as to those

matters I believe them to be true.

DATED this ZE " day of August, 2016.

Jfees Ui

Terrence M. Scali, as Managing Member of
TMS Ventures, LLC
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BURCH & CRACCHIOLO, P.A. Chris DeRose, Clerk of Couft
702 EAST OSBORN ROAD *#% Electronically Filed ***
PHOENIX, ARIZONA 85014 M. De La Cruz, Deputy

; 6/25/2018 5:25:00 PM
TELEPHONE (602) 274-7611 Filing ID 0462172

Andrew Abraham, SBA # 007322, aabraham(@bcattorneys.com
Bryan F. Murphy, SBA # 006414, bmurphy(@bcattorneys.com
Casey S. Blais, SBA # 026202, cblais(@bcattorneys.com
Attorneys for Plaintiff/Counterdefendant

IN THE SUPERIOR COURT OF THE STATE OF ARIZONA
IN AND FOR THE COUNTY OF MARICOPA
TMS VENTURES, LLC, an Arizona limited

liability company,
Case No. CV2016-005381
Plaintiff,
V.
STIPULATED FACTS FOR
TERESA C. ZACHARIAH and JOE TRIAL

ZACHARIAH, wife and husband;
ROSANNE T. APPEL, a married woman
as her sole and separate property;

INGRED LENZ HARRISON and ALFRED (Complex Civil Case)
HARRISON, or their successors, as Trustees
of The Ingrid Lenz Harrison Revocable Trust
Under Agreement Dated November 19, 1999, |(Assigned to the Hon. Pamela Gates)
as amended; JERRY D. SMITH, Trustee of
the JDS Trust Dated August 22, 2005; JOHN
DOES I-Z, JANE DOES 1-X; ABC
CORPORATIONS I-X; BLACK AND
WHITE PARTNERSHIPS I-X and XYZ
LIMITED LIABILITY COMPANIES 1-X,

Defendants.

TERESA C. ZACHARIAH AND JOE
ZACHARIAH, et al.

Counterclaimants,
V.

TMS VENTURES, LLC, an Arizona limited
liability company,

Counterdefendant.

[N JE NS T ()
[C IS )

The parties, through their respective counsel undersigned, hereby submit their
Stipulated Facts and Law for Trial pursuant to Rule 16(g)(2)(A), Ariz. R. Civ. P., and

the Court’s minute entries of January 26, 2018 and February 7, 2018.
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STIPULATED FACTS FOR TRIAL

l. Plaintiff TMS Ventures, LLC is the owner of undeveloped property,
consisting of approximately 3.44 acres, located on the North side of Camelback
Mountain in the Town of Paradise Valley, Arizona (often referred to in the litigation as
the “Property” or “TMS Property”).

2. On November 16, 2012, Plaintiff purchased the Property.

3. Defendants are the respective owners of Lots 22, 23, 24, and 25.

4. Lots 22, 24 and 25 are adjacent to the Property, and Lot 23 is in close
proximity to the Property.

5. The Property is bounded on the West, South, and partially on the East by
land owned by the City of Phoenix.

6. On June 25, 2010, Defendants Teresa C. and Joe Zachariah
(“Zachariahs) purchased Lot 22 of the Stone Canyon East subdivision, commonly
known as 5505 East San Miguel Avenue, Paradise Valley, Arizona 85253 (“Lot 227).

7. On August 31, 2009, Defendant Roseanne T. Appel (“Appel”) purchased
Lot 23 of the Stone Canyon East subdivision, commonly known as 5511 East San
Miguel Avenue, Paradise Valley, Arizona 85253 (“Lot 23”).

8. On June 12, 2009, Defendants Ingrid Lenz and Alfred Harrison, as
Trustees of the Ingrid Lenz Harrison Revocable Trust Under Agreement Dated
November 19, 1999, as amended (“Harrisons”) purchased Lot 24 of the Stone Canyon
East subdivision, commonly known as 5519 East San Miguel Avenue, Paradise Valley,
Arizona 85253 (“Lot 24”).

9. On June 19, 2006, Defendant Jerry D. Smith, Trustee of the JDS Trust
dated August 22, 2005 (“Smith”) purchased Lot 25 of the Stone Canyon East
subdivision, commonly known as 5525 East San Miguel Avenue, Paradise Valley,
Arizona 85253 (“Lot 25”).

10.  In December 1958, Phoenix Title and Trust Company (‘“Phoenix Title”)

APP126




Go to Previous

View | | Go to Table of Contents - Appendix

O© 00 3 O W B~ W N =

N N NN N NN N N = e e e e e e e
O N O W»m Bk WD = DO O NN R WND = O

acquired title to land that contains the Property (the “Remainder Parcel”) and all of the
land to later become the Stone Canyon East subdivision.

11.  On February 27, 1959, Phoenix Title caused the Stone Canyon East
subdivision plat (the “Plat”) to be recorded.

12.  The Plat expressly states that it dedicates San Miguel Avenue and the
other streets shown in the Plat to the public.

13.  The Plat states that San Miguel Avenue has a total dedicated width of 50
feet (25 feet on each side of the centerline).

14.  San Miguel Avenue is a public roadway and is maintained by the Town
of Paradise Valley.

15.  On March 1, 1960, Phoenix Title recorded a document entitled
“Easement for Roadway” in Docket 3178, Page 402, Maricopa County Recorder’s
Office (hereafter the “Easement”).

16. At the time the Easement was recorded, Phoenix Title owned the
Remainder Parcel and Lots 16 and 19-25 in Stone Canyon East subdivision.

17.  The Easement was recorded to increase the width of San Miguel Avenue
as shown on the Stone Canyon East subdivision plat and “to provide for another

roadway not shown in said plat” described as:

“A strip of land 25° wide along the N. side and strip of land 25° wide
along the S. line of the lot line separating Lots 22 and 23, and 25’ wide
N. of the S. border of said subdivision in Lots 24 and 25.”

18.  The Easement also states that the County may itself or grant to others the
right to place under the surface of the easement property any type of public utility
facilities so long as said facilities do not show above the surface in any manner
whatsoever.

19.  After the Easement for Roadway had been recorded, Phoenix Title
conveyed title to Lots 22-25 and the Remainder Parcel, as follows:

a. Special Warranty Deed from Phoenix Title for Lot 25 recorded on March

APP127




Go to Previous

View | | Go to Table of Contents - Appendix

O© 00 3 O W B~ W N =

N N NN N NN N N = e e e e e e e
O N O W»m Bk WD = DO O NN R WND = O

30, 1961 at Document No. 1961-0118063, Maricopa County Recorder’s
Office.

b. Special Warranty Deed from Phoenix Title for the Remainder Parcel
recorded on October 25, 1961 at Docket 3895, Page 476, Maricopa
County Recorder’s Office.

c. Special Warranty Deed from Phoenix Title for Lot 24 recorded on March
15, 1962 at Document No. 1962-0075189, Maricopa County Recorder’s
Office.

d. Special Warranty Deed from Phoenix Title for Lot 22 recorded on June
5, 1964 at Document No. 1964-0213434, Maricopa County Recorder’s
Office.

e. Special Warranty Deed from Phoenix Title for Lot 23 recorded on March
10, 1966 at Document No. 1966-0035783. Maricopa County Recorder’s
Office.

20.  On June 5, 1964, John D. Ratliff obtained title to the Remainder Parcel,
including the Property, by virtue of the Warranty Deed recorded on June 5, 1964 at
Docket 5080, Page 19, Maricopa County Recorder’s Office.

21.  On June 30, 1964, Camelback Mountain Properties obtained title to the
Remainder Parcel, including the Property, by virtue of the Warranty Deed recorded on
June 30, 1964 at Docket 5110, Page 314, Maricopa County Recorder’s Office.

22. On April 6, 1970, the City of Phoenix obtained title to the Remainder
Parcel, except for the Property, by virtue of the Warranty Deed recorded at Docket
8083, Page 449, Maricopa County Recorder’s Office.

23.  Taylor R. Coleman purchased Lot 22 by Warranty Deed recorded on
June 10, 1994 at Document No. 1994-0463126, MCR.

24.  Taylor R. Coleman purchased the TMS Property by Special Warranty
Deed recorded on May 21, 1996 at Document No. 1996-0353874, MCR.
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25.  On November 13, 2002, ANMP 74" Street, LLC purchased Lot 22 and
the TMS Property by Warranty Deed on November 13, 2002 at Document No. 2002-
1198038, MCR, and by Warranty Deed on November 13, 2002 at Document No. 2002-
1198044, MCR, respectively.

26.  On May 18, 2007, Taylor R. Coleman purchased the TMS Property and
Lot 22 by Special Warranty Deed on May 18, 2007 at Document No. 2007-0580188,
MCR, and by Special Warranty Deed on May 18, 2007 at Document No. 2007-
0580189, MCR, respectively.

27.  On January 30, 2009, Pacific Art Publishing, LLC purchased the TMS
Property and Lot 22 based upon the Quit Claim Deed recorded at Document No. 2009-
0082020, MCR, and the Quit Claim Deed recorded at Document No. 2009-0082021,
MCR, respectively.

28.  LaFamilia Management, LLLP acquired Lot 22 by Warranty Deed on
December 20, 2010 recorded at Document No. 2010-1139129, MCR.

29.  LaFamilia Management, LLLP acquired the TMS Property by Warranty
Deed on November 16, 2012 recorded at Document No. 2012-1046521, MCR.

30. The Town of Paradise Valley (“Town”) incorporated on May 24, 1961.
The incorporation area included the Stone Canyon East Subdivision and the Remainder
Parcel.

31. The Town has adopted a Hillside Code for construction of homes in
defined hillside areas.

32.  The Town has created a Hillside Building Committee to review
construction applications for adherence to the Town’s Hillside Code.

33.  Plaintiff has filed an application with the Town’s Hillside Building
Committee for approval to allow the construction of a residence on the Property and
extending an existing paved area in a southeast direction over undeveloped hillside

along the common property line of Lots 22 and 23 and over the south 25 feet of Lots
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24 and 25.

34.  The Town’s Hillside Building Committee has deferred taking any action
on Plaintiff’s application pending the outcome of Plaintiff’s lawsuit for access across
Lots 22-25.

35.  There is an approximate 12-foot wide paved area leading from the East
San Miguel cul-de-sac up the hill to a landing area at the top of the paved area serving
Defendant Zachariah’s residence located on Lot 22, Stone Canyon East.

36.  Part of the paved area is located on Lot 23 owned by Defendant Appel

and is used by Lot 22.

37.  Defendant Appel also gains access to her residence using the 12-foot
wide paved area on Lot 22 for a short distance from the East San Miguel cul-de-sac.

38.  Near the top of the 12-foot wide paved area there is an electronically
controlled wrought iron security gate.

39.  The gate was erected in 1987.

40.  Access through the gate is controlled by Defendants Zachariah.

41.  After Plaintiff purchased the Property, from time to time, upon the
request of Plaintiff, the Zachariahs have allowed Plaintiff and its contractors and
consultants access through the gate.

DATED this 25" day of June, 2018.
BURCH & CRACCHIOLO, P.A.

By: /s/ Andrew Abraham

Andrew Abraham

Bryan F. Murphy

Casey S. Blais

702 East Osborn Road, Suite 200
Phoenix, Arizona 85014

Attorneys for Plaintiff/ Counterdefendant

FRANCIS J. SLAVIN, P.C.

By: /s/ Francis J. Slavin
Francis J. Slavin
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Daniel J. Slavin

2198 E. Camelback Road, Suite 285
Phoenix, Arizona 85012

Attorneys for Defendants/ Counterclaimants

ORIGINAL e-filed this 25" day of
June, 2018, and COPY delivered
through the AZ TurboCourt system to:

Honorable Pamela Gates
MARICOPA COUNTY SUPERIOR COURT

BEUS GILBERT PLLC
Cassandra H. Ayres

Cory L. Broadbent

701 North 44™ Street
Phoenix, AZ 85008

By: /s/Melanie Wright
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Chris DeRose, Clerk of Court

BURCH & CRACCHIOLO, P.A. oKk Electronically Filed **4
702 EAST OSBORN ROAD M. De La Cruz, Deputy
PHOENIX, ARIZONA 85014 6/25/2018 6:03:00 PM
TELEPHONE (602) 274-7611 Filing ID 9462235

Andrew Abraham, SBA # 007322, aabraham(@bcattorneys.com
Bryan F. Murphy, SBA # 006414, bmurphy(@bcattorneys.com
Casey S. Blais, SBA # 026202, cblais(@bcattorneys.com
Attorneys for Plaintiff/Counterdefendant

IN THE SUPERIOR COURT OF THE STATE OF ARIZONA
IN AND FOR THE COUNTY OF MARICOPA
TMS VENTURES, LLC, an Arizona limited

liability company,
Case No. CV2016-005381
Plaintiff,
v.
TERESA C. ZACHARIAH and JOE JOINT PRETRIAL STATEMENT
ZACHARIAH, wife and husband;
ROSANNE T. APPEL, a married woman (Complex Civil Case)

as her sole and separate property;

INGRED LENZ HARRISON and ALFRED
HARRISON, or their successors, as Trustees  |(Assigned to the Hon. Pamela Gates)
of The Ingrid Lenz Harrison Revocable Trust
Under Agreement Dated November 19, 1999,
as amended; JERRY D. SMITH, Trustee of
the JDS Trust Dated August 22, 2005; JOHN
DOES I-Z, JANE DOES 1-X; ABC
CORPORATIONS I-X; BLACK AND
WHITE PARTNERSHIPS I-X and XYZ
LIMITED LIABILITY COMPANIES 1-X,

Defendants.

TERESA C. ZACHARIAH AND JOE
ZACHARIAH, et al.

Counterclaimants,
V.

TMS VENTURES, LLC, an Arizona limited
liability company,

Counterdefendant.

[N JE NS T ()
[C IS )

Plaintiff TMS VENTURES, LLC, (“Plaintiff” or “TMS”) and
Defendants/Counterclaimants, TERESA C. ZACHARIAH and JOE ZACHARIAH;
and Defendants ROSANNE T. APPEL; INGRED LENZ HARRISON and ALFRED
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HARRISON, as Trustees of The Ingrid Lenz Harrison Revocable Trust (collectively
“Defendants” or individually (“Defendant Zachariah”, “Defendant Appel”, “Defendant
Harrison™), through their respective counsel undersigned, hereby submit their Joint
Pretrial Statement in this matter pursuant to Rule 16(g), Ariz. R. Civ. P., and the
Court’s minute entries of January 26, 2018 and February 7, 2018.

1. List of Claims

At the Court’s request, the parties hereby list their claims as follows:

Cause of Action Party(s) Asserting the Claim is Against
Claim
Quiet Title/Declaratory Plaintiff TMS Ventures, LLC | All Defendants
Judgment for Express
Easement (Count I)
Quiet Title/ Plaintiff TMS Ventures, LLC | All Defendants
Declaratory Judgment for
Implied Easement
(Count II)
Declaratory Judgment for | Plaintiff TMS Ventures, LLC | All Defendants
Common Law Dedication
(Count III)
Private Way of Necessity | Plaintiff TMS Ventures, LLC | All Defendants
—A.R.S. § 12-1201
(Count 1V)
Injunction — TRO, Plaintiff TMS Ventures, LLC | All Defendants
Preliminary and
Permanent (Count V)
Implied Way of Necessity | Plaintiff TMS Ventures, LLC | All Defendants
— All Lots and the
Property (Count VI)
Quiet Title/Declaratory Defendants Zachariah, Appel | Plaintiff
Judgment - Peaceable and Harrison
Ownership and Adverse
Possession
(Counterclaim: Count I)
Quiet Title/Declaratory Defendants Zachariah, Appel | Plaintiff
Judgment - Merger and and Harrison
Extinguishment
(Counterclaim: Count II)
Quiet Title/Declaratory Defendants Zachariah, Appel | Plaintiff
Judgment - No Public and Harrison
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Easement
(Counterclaim: Count I1I)

Quiet  Title/Declaratory | Defendants Zachariah, Appel | Plaintiff
Judgment - No Private | and Harrison
Easement

(Counterclaim: Count IV)

Quiet Title/Declaratory Defendants Zachariah, Appel | Plaintiff

Judgment - No Implied and Harrison

Way of Necessity

(Counterclaim: Count V)

Declaratory Judgment - Defendants Zachariah, Appel | Plaintiff
Unlawful Attempt to and Harrison

Amend Stone Canyon East

Subdivision Plat

(Counterclaim: Count VI)

Declaratory Judgment - Defendants Zachariah, Appel | Plaintiff
Easement Violates and Harrison

Declaration of Restrictions
(Counterclaim: Count VII)

2. List of Trial Witnesses

See Witness List attached hereto as Exhibit A.
3. The Parties’ Trial Exhibits

Plaintiff’s Exhibits: See Exhibit List attached hereto as Exhibit B.

Defendants’ Exhibits: See Exhibit List attached hereto as Exhibit C.

4. Deposition Designations

Plaintiffs intend to offer at trial the following proposed designations of
deposition testimony:
David Bruce Appel, February 20, 2018, 43:15 thru 44:4; and 97:17 thru
98:7
John Kennedy Graham, March 13, 2018; 55:2-17
Gerry Lee Jones, April 9, 2018, 97:3-12 and 98:3-16
Defendants object to Plaintiff’s use of the deposition designations for any purpose
other than impeachment. Defendants do not intend to offer any proposed deposition

summaries or designations of deposition testimony at trial, other than for impeachment
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purposes.

5. Brief Statement of the Case

Plaintiff’s Statement: The purpose of this lawsuit is to confirm that Plaintiff
TMS Ventures, LLC has legal access and access for utilities to its property. Plaintiff’s
property is a vacant residential parcel, consisting of 3.44 acres and located on the north
side of Camelback Mountain. It has an address of 5507 E. San Miguel Avenue.
Plaintiff purchased the property in 2012, and the Defendants are the neighboring
property owners.

Access to Plaintiff’s property was created in 1960 when the common owner and
subdivider (Phoenix Title) intentionally recorded an “Easement for Roadway” (to be
marked as Exhibit 1). The recorded Easement is by far the single most important
document in this lawsuit, as it reflects the express intent of the subdivider of Stone
Canyon East to create legal access from San Miguel Avenue to Plaintiff’s property.
The Easement area of the new roadway (highlighted in yellow) leads from San Miguel

Avenue to the Property (highlighted in green):

785.61'
3.00

_________

136.03"

N 00000 W 666.03'

o

D

] 172-47-078D

= AREA = 149,856 SQUARE FEET
OR 3.4 ACRES

N 00°3305" W
S00°33'00"E
270.00"

-0

ROCK FACE AND WAS NOT SET.

The Easement for Roadway establishes Plaintiff’s legal access and access for utilities

to the property (and across Defendants’ properties at Lots 22-25). The evidence at trial
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will prove that the Easement has been used by the public for decades and accepted by
the Town of Paradise Valley, and as such the easement constitutes a common law
dedication. Alternatively, Plaintiff will prove the same route of access by way of an
implied easement or a statutory private way of necessity (which is similar to a private
condemnation action).

Once Plaintiff has a ruling on its rights for legal access and utilities, Plaintiff
intends to submit plans to the Town of Paradise Valley to build a residence on the
property.

Defendants’/Counterclaimants’ Statement: The TMS Property, consisting of
3.4 acres, was part of a larger parcel comprising approximately 23 acres which was
intentionally excluded from the Stone Canyon East Subdivision Plat. The 23 acres
consisted of a mountain slope of 53% commencing from its north property line and
extending to the steeper elevations lying to the south up Camelback Mountain to the
ridge line. This property is traversed by 3 storm drainage channels which carry storm
flows originating on the higher slopes of the mountain. There is an extensive boulder
field on the 23 acres which is interspersed with the storm water channels.

The 23 acres were part of a larger parcel of land conveyed to Phoenix Title &
Trust as trustee for the benefit of C. Tim Rodgers, Frank Riley, Theodore Rehm and
their spouses. The remainder of the larger parcel comprises Stone Canyon East
Subdivision Plat which was recorded in February 1959.

The Stone Canyon East Subdivision Plat consisted of 25 custom residential lots
with public streets. Lots 21-25 are the lots with the highest elevations in the
subdivision. East San Miguel Avenue terminated in a cul-de-sac abutting lots 19-23.
There were no streets set forth on the plat providing access from the cul-de-sac across
lots 22-25 to the 23 acres of steep mountain property.

The elevation of the East San Miguel cul-de-sac is approximately 1620 feet.

The lowest elevation of the 23 acres is approximately 1720 feet. In 1958 and 1959,
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Maricopa County had a policy of not approving lots on Camelback Mountain above
1600 feet in elevation. C. Tim Rodgers had obtained plat approval on another
subdivision prior to the County’s approval of the Stone Canyon East plat which
reportedly was required to conform to the 1600-foot elevation limit.

The trust beneficiaries, Messrs. Rodgers, Riley and Rehm and their spouses,
intentionally excluded the 23 acres of steep mountain property from the land
comprising the Stone Canyon East Subdivision Plat, which blocked legal and physical
access for the 23 acres to McDonald Drive to the north.

Phoenix Title & Trust and the trust beneficiaries intentionally and knowingly
severed the steep hillside 23-acre parcel from the land comprising the Stone Canyon
East plat and, therefore, are not entitled to claim a right of access across Defendants’
lots under the common law doctrine of implied way of necessity or the statutory private
way of necessity under A.R.S. § 12-1201 et seq. In addition, Plaintiff is not entitled to
gain access under the theory of common law dedication or by reason of a March 1960
Easement for Roadway recorded by Phoenix Title & Trust which was invalid because
there was no approval or acceptance by the then Town of Scottsdale, City of Phoenix
and Maricopa County.

The TMS Property is surrounded on its eastern, western and southern borders by
undeveloped land which functions as a nature preserve and belongs to the public. The
TMS Property has never been developed, and lacks legal access to ever be developed
in the future.

6. Requested Technical Equipment

The parties do not anticipate requiring technical equipment other than what is
already available in the courtroom.

7. Requested Interpreters

The parties are not aware of any witnesses or parties in need of an interpreter.

8. Invocation of Rule 615
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The parties have invoked Rule of Evidence 615 to preclude the attendance of
non-party witnesses at trial.

9. Settlement Efforts

The parties engaged in a private mediation held on May 9, 2017 with Larry H.
Fleischman, which was not successful.

DATED this 25" day of June, 2018.
BURCH & CRACCHIOLO, P.A.

By: /s/ Andrew Abraham

Andrew Abraham

Bryan F. Murphy

Casey S. Blais

702 East Osborn Road, Suite 200
Phoenix, Arizona 85014

Attorneys for Plaintiff/ Counterdefendant

FRANCIS J. SLAVIN, P.C.

By: /s/ Francis J. Slavin

Francis J. Slavin

Daniel J. Slavin

2198 E. Camelback Road, Suite 285
Phoenix, Arizona 85012

Attorneys for Defendants/ Counterclaimants

ORIGINAL e-filed this 25" day of
June, 2018, and COPY delivered
through the AZ TurboCourt system to:

Honorable Randall Warner
MARICOPA COUNTY SUPERIOR COURT

BEUS GILBERT PLLC
Cassandra H. Ayres

Cory L. Broadbent

701 North 44™ Street
Phoenix, AZ 85008

By: /s/ Casey S. Blais
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BURCH & CRACCHIOLO, P.A.
702 EAST OSBORN ROAD

PHOENIX, ARIZONA 85014
TELEPHONE (602) 274-7611

Andrew Abraham, SBA #007322, aabraham(@bcattorneys.com
Bryan F. Murphy, SBA #006414, bmurphy(@bcattorneys.com
Casey S. Blais, SBA #026202, cblais(@bcattorneys.com

BEUS GILBERT rLLc

701 NORTH 44™ STREET
PHOENIX, ARIZONA 85008-6504
TELEPHONE (480) 429-3000

Cory L. Broadbent/024049, cbroadbent@beusgilbert.com
Cassandra H. Ayres/025937, cayres@beusgilbert.com

Attorneys for Plaintiff/Counterdefendant

IN THE SUPERIOR COURT OF THE STATE OF ARIZONA
IN AND FOR THE COUNTY OF MARICOPA

TMS VENTURES, LLC, an Arizona limited | Case No.: CV2016-005381

liability company,

TERESA C. ZACHARIAH and JOE

ZACHARIAH, wife and husband; et al., (Complex Civil Case)

Defendants. (Assigned to the Honorable Pamela Gates)

TERESA C. ZACHARIAH and JOE
ZACHARIAH, wife and husband; et al.,

Counterclaimants,
VS.

TMS VENTURES, LLC, an Arizona limited
liability company,

Counterdefendant.

BGD-#234266-v1-Affidavit_for TMS_Attorney_Fees

AFFIDAVIT OF CORY L. BROADBENT
Plaintiff, IN SUPPORT OF DEFENDANTS’

VS. APPLICATION FOR AWARD OF

ATTORNEYS’ FEES AND COSTS
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1 || STATE OF ARIZONA )

) ss.
7 || County of Maricopa )
] Cory L. Broadbent, being first duly sworn upon his oath, deposes and states:
4 1. I am an attorney with the firm of Beus Gilbert PLLC (the “Firm”), which has

5 || served as counsel for Plaintiff/Counterdefendant TMS Ventures, LLC (“TMS”) in the above-
6 || captioned action.
7 2. I am admitted to the practice of law in the State of Arizona.
8 3. I am one of the attorneys of record for TMS and submit this Affidavit in support
9 || of Plaintiff’s Application for Award of Attorneys’ Fees.
10 4. I am familiar with the matters contained herein and make this Affidavit of my own
11 || personal knowledge and belief.
12 5. Attached to this Affidavit, as Exhibit 1, is a summary which contains a description
13 || of time and costs recorded by the Firm on behalf of the Defendants in connection with this
14 || litigation.
15 6. This detailed description of the time commences on April 27, 2017 and continues
16 || through and including December 31, 2018.
17 7. I am generally familiar with rates charged by other lawyers in this community with
18 similar experience, education and training and the rates charged by the Firm for the time
19 expended on this matter by the above-referenced attorneys are consistent with those rates.
20 8. As reflected in Exhibits 1 and 2 attached to this Affidavit, the total amount of

51 || attorneys’ fees billed to TMS is $234,488.50."

22
23
24

25 ! The total amount of attorneys’ fees includes Westlaw legal research fees, which are included
on Exhibit 2.

BGD-#234266-v1-Affidavit_for TMS_Attorney_Fees
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1 9. After reviewing the time records and evaluating the effort necessary to conduct
2 || this litigation, I believe this amount is reasonable and appropriate.

3 10.  Therefore, I request on behalf of the TMS that $234,488.50 be awarded for TMS’s
4 || attorneys’ fees incurred in responding to Defendants” counterclaims.

) 11.  Asreflected in the attached Exhibit 2, the total amount of taxable costs incurred

6 || by TMS is $8,947.42.

7 12. I also request that the TMS be awarded their costs in the amount of $8,947.42.
8 FURTHER AFFIANT SAYETH NAUGHT.
9 DATED this 9% day of January, 2019.
10 BEUS GILBERT, PLLC
11 [T
12 e
Cory L. Broadbent
13 701 N. 44" Street
Phoenix, AZ 85008
14 Attorneys for Plaintiffs
15
16 SUBSCRIBED AND SWORN to before me this fday of January, 2019, by Cory L.

17 Broadbent.

. Wevd Fobige

NOtaIB’ Public

19 || My commission expires:
20 m  WENDY PETERSON

By Notary Public - State of Arizona

MARICOPACOUNTY

21 ws.%m:: 20
y.)
23
24
25

BGD-#234266-v1-Affidavit_for TMS_Attorney_Fees
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Units Tally
[ Code [ Units | OurCost | ClientCost |
CACONF Conference Call 0 $12.39 $12.39
CACRF Court Reporter Fee 0 $5,416.05 $5,416.05
CAEWF Expert Witness Fee 0 $2,925.00 $2,925.00
CAFF Filing Fee 0 $360.82 $360.82
CAME Meal Expense 0 $39.33 $39.33
CAMES Outside Messenger Service 0 $13.90 $13.90
CAPAR Parking 0 $37.00 $37.00
CASP Subpoena 0 $114.00 $114.00
CATE Travel Expense 0 $4.00 $4.00
CAUPS United Parcel Service 0 $83.33 $83.33
EXBWC Photocopy Expense 20747 $5,186.75 $5,186.75
EXCOL Color Copies 938 $1,407.00 $1,407.00
EXDEL Delivery Service 0 $200.00 $200.00
EXPSE Postage Expense 12 $17.65 $17.65
EXSD Scanned Documents 801 $200.25 $200.25
EXSOT Secretarial Overtime 0 $148.02 $148.02
EXWEST Westlaw Legal Research 0 $1,748.00 $1,748.00

Page: 1

Beus Gilbert PLLC

01/04/2019 02:25pm
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i 'q.j" —— 19600301_DKT;3178_402_2 . . o
we.k::xtorc..momu Trust Nes. 2043 ¥ 2644
st -
Phoenix, Arisens . w3178 ez 402
EAS T AY

WHEREAS, the undersigned Phoenix Title and Trust Company,
an Arizona Corporation, as Trustee, has subdivided under the nsme
of Stone Canyon East, part of Tract 4, 0'Brien's Camelback
Lands, a subdivision re'corde& in Book 18 of Maps at page 36
thereof, in the office of the County Recorder of Maricopa
County, Arizona, and
| WHEREAS, in cohnection therewith said Phoenix Title

and Trust Company has recorded a plat as and for the plat of said

Stone Canyon East, and
WHEREAS, it is now desired to increase the width of
San Miguel Avenue as shown on said plat and to provide for another
roadway not shown in said plat,
NOW, THEREFORE, in consideration of the sum of One Dollar
($1.00) and other good and valuable congsideration, the receipt
of which is hereby acknowledged, the said Phoenix Title and
Trust Company, as Trustee, being fully instructed by the proper
. )
parties in interest so to do, does hereby grant to the County
of Maricopa, State of Arizona, an easement for roadway purposes
and for no other purpose, subject to all of the restrictions
upon the use thereof, as contained herein and as set forth
below, said easement to be over the following described premises:
A strip of land 25' wide on the S. side of the
southerly line of San Miguel Avenue as shown in-
the plat, and a strip of land 25' wide on the
N. side of said San Miguel Avenue as ghown in
the plat, said strips 25' wide to extend around
the end of San Miguel Avenue so that the roadway

is increased a total width of 50' over the width
ghown in the plat of sald Stone Canyon East.

-1-
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The eagement granted above affects Lots 16,
20, 19, 21, 22, 23, 24 and 25.

Also the following:

A strip of land 25' wide along the N. side

and a strip of land 25' wide along the S.

line of the lot line separating Lots 22 and 23,

and 25' wide N, of the S. border of said sub-

division in Lots 24 and 25.

The easement hareby granted is for roadway purposes
only and it is specifically intended that by granting the
easement herein the County of Maricopa shall not have any
right,either itself or to grant to others any right to

~maintain or place upon the premises covered hereby, any util-
ities, structures or maintain and erect any facilities upon
said property, and that the only right granted hereby shall be
to maintain a public way for vehicular or foot traffic thereon.
However, it is specifically agreed that the said County

may itself.. or grant to others the right to place under the
surface of the property described above, any type of public
utility facilities so long as sald facilities do not show
above the surface in any manner whatsoever.

Dated at Phoenix, Arizona this 24th day of February,

PHOENIX TITLE AND TRUST COMPANY,
.. an Arizona corporation,
RN TRUSTEE

Aspistant Secretary

STATE OF AR1ZONA
; 8
COUNTY OF MARICOPA .

Oo this the 29th day of mﬂ 19 60  before me the undersigned officer persanaliy sppoured
R, Brehmer T nd B. A, Vitek
Asaistant .- - )
sho acknowladged themselves to be th Vice Preaident and Assistant Secretary respectively of the PHOKNIX

TITLE AND TRUST COMPANY o cdiporation . eid thet they as such officers respectively being authorized so to do

exctuted the foregoing instrument [far the purpodes therein conteined by signing the name of the corporution as Trustee
by themselves as such officers réspectavely . .

Ta witaass shereof | have horeunto set my hand and official seal Zf/ '

e

(5 X St .
My Comm asion E-pa_ru o 4/2/60 ORY ')1. IR L3 4“3 Notary hf‘bltx.:-
. . - : SaAw ‘
: . A ——
STATE OF ARIZONA, County of Musicopaiam. o) “34 (:fa/@ t rogquest ot 20X Title & Trust Co.
A P s on. AR, ..-,._'sn.:ﬂ.m,ﬂ.“at,.,bzﬁb,.u.. Docket... 8.1 7.8
1 Sy
S T e S PTSI  we 35826

LA o ...........Dcputy.
————— BV [e
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< T aeas L AT
STATE OF ARIZONA g{ ok 385 M47ﬁ

ss. reby. certify that the within instrument was']

ed aod secorded |
COUNTY OF MARICOPA

0CT25'61-8 20 AMnocx KT 3595 ) a4 76  and indexed in DEEDS
ac the request of Phoenix Title & Trust CGa.

f% en ol‘;;ﬂ;(f:d il Qz

0.0 . Gox 36T C. “KELLY’" MOORE, Cousty Recorder,
S‘—ouscjn\g QQ;‘.‘L_ G Depury Recorder

Hyecial Marrantg Beed ‘

For the consideration of Ten Dollars, and other valuable considerations, the undersigned PHOENiX ’I‘I‘I‘ LE AND

WPANYR% na r:or auon, as T stee Gmntor herem, %g;seher::b copy Ty .
AREI-'M e, an yﬁ nn c.m%. mﬁm RED
tﬁANC“Eantee, Elnsﬁ:ll olﬁsingé'ef; ’pmper suua]%gdm m«: 1&5 ‘Ri?zﬁ

Witaess my baod and oificial seal.

PARCEL NO. 1: That part of the East 1200 feet of Tract Four (4), O'BRIEN'S ;
ACK S, according to the plat of record in the office of the :
Maricopa County Recorder in Book 18 of Maps, page 36, lying South of the
South Line of STONE CANYON EAST, according to the plat of record in the
office of the County Recorder of Maricopa County, Arizona in Book 81 of
Maps, page 34.
EXCEPT therefrom the Bast 334 feet thereof.

PARCEL NO. 2: The South 30 feet of the West 234 feet of the East 334 feet
of Tract Four (4), O'BRIENS CAMELBACK LANDS, according to the plat of record -
in the office of the Maricopa Comnty Recorder in Book 18 of Maps, page 36.

PARCEL NO. 3: The South 100 feet of the East )0 feet of Tract Four (4),
OTBRIEN'S CAMELBACK LANDS, according to the plat of record in the office
of the Maricopa County Recorder in Book 1B of Maps, page 36.

SUBJECT TO RESERVATIONS IN PATENTS AND ALL EASEMENTS, RIGHTS OF WAY, ENCUMBRANCES, COVEN-
ANTS, CONDITIONS AND RESTRICTIONS AS MAY APPEAR OF RECORD.

And the Grantor hereby binds itself and its successors to warrant and defend the title, as against all acts of the
Grantor herein and no othet, subject to the marters above set forth.

IN WITNESS WHERE OF the PHOENIX TITLE AND TRUST COMPANY, as Trustee, has caused its wﬁm name
to be signed an lts corporate seal to be affixed by the unders;gned officer thereunto duly authorized thls_z__dﬂy of

£ 0 w1 oty A. D, 19

E AND TRUST COMPANY, as Trustee
Deed from 'rruatee to Cegtui que Trust PHDENIX TITL ,as Tr

..... b
No Internal- pq::gﬂqc Sltupla Required By [Va) _Q! AL G k ‘—‘-‘1&'—‘0-“--'- é ‘-\b(\

Trust Officer

it
e
f B

X

STATE OF Amm :

"
.
“raqant’

\-“,

g0

*r

rf 1,

County of \laucopa ‘

¢

- Befdre me thi's:.‘ aﬂ% dflwa' 'Q-g.f‘o ber , 194 1 , personally appeared V 1;'-.“; Qq seHen ‘v!‘l

who mzkilo“ 'dg hamlf to be 2 ’f'g.ﬂt Officer of tie PHOENIX TITLE AND TRUST COM ANY and that he as such
office,” be§ izadfso to do, executed the foregoing instrumeént for the purposes therein contained by signing the

name‘:b th npogn.’: ‘a8 Trustee, by himself as suc icer.

My cor&}b@mn Mll ﬂﬂﬁ“" b 1563
W©

..........

"""" ' : o o ~ TMSO0764
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Recording Requested By:
FIRST AMERICAN TITLE

When Recorded Mail To:
Mrs. Ingrid Lenz Harrison:
1

0 Shoreline Drive OFFICIAL RECORDS OF
Wayzata, MN 55391 MARICOPA COUNTY RECORDER
HELEN PURCELL
//L_ 95-0067809  02/06/95 03:51

EAURENCE 107 75

WARRANTY DEED
Escrow No. 229-185-0658600

For the consideration of TEN AND NO/100 DOLLARS, and other valuable considerations, I
or we,

BERNARD D. CHAPMAN, a single man
the GRANTOR
do hereby convey to

AUFRED /HARRYSON /AME INGRID LENZ HARRISON, wife of ALFRED HARRISON, as her sole and
separate property.

the GRANTEE

the following described real prop. jcopa County, Arizona:

ecord in the office of the
k 81 of Maps, Page 34.

Lot 24, of STONE CANYON £

County Recorder of Marico

EXCEPT all coal,and othe

of America in the recorded. 1t L d “tand.. %

SUBJECT TO: Existing { “assessments. ns.,..encumt es, covenants, conditions,
restrict i ¥ .

And the GRANTOR does ' whi , subject to the
matters above set for \

plé,xdse usohilaA/eiepoopoal/Acb edoouew Jepiooal//:diy

DATED: _December 1, 1

STATE OF ARIZONA )
} ss
County of Maricopa }

sebed z [608.,900566L] LEVELL

This igstrument was acknowledged and executed before me this é?gi‘day of tjﬂtjb@*‘“fﬁf
19 _9S by _ BERNARD D. CHAPMAN

My Commission Expires: ;iiiJQ/lLd/ /x§21\;3vféiﬁzéﬁlfzggﬁ(/

Notary Publqc d

FAT-AZ 6051 (Rev. 1/91)

@

SCE000001
MCR 1 of 2
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pl¢,xdse - usokiuar/eiepoopoal/aob-edoouiew Jsplodal/:dny

sebed g [6082.9006661] LEVELL

19950067809
OFFICIAL RECORDS OF
MARICOPA COUNTY RECORDER
ADRIAN FONTES

The foregoing instrument is an
electronically prepared

full, true and correct copy

of the original record in this
office.

Attest: 01/10/2017 02:28:08 PM

By ﬂ\L‘\\S?;;{% Recorder

To Verify this purchase visit
http://recorder.maricopa.gov/recdocdatalverifycert.aspx?id=173431

SCE000002
MCR 2 of 2
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016-03-29-NEW DRIVE\976-01-GRND-04-ND.DWG

RING\Q DRIVE\G76-0\GRNDY2!

NAFLEET ENGINE!

EXISTING s T ( '
ASPHALT MATCH ™~ _ B OLORED DOBCRETE LOT 23
MATCH ~ / “ORIVEWAY, SEE DTL.
PAVEMENT EYIST EXIST. L ON SHEET 9
GRADE 1 GRADE S
1672507 7 e SEE SHEET 9 FOR

- Go to Table of Contents - Appendix |

- GUARDRAIL DETAIL.

LOT 24

2 ROUNDED
~ TOP Of
~ cuT

SEE SHEET 8 FOR
TRENCH DETAIL.

LOT 22 — N

TRW VARIES S~
MATCH DRIVEWAY S
GRADE.

TRW VARIES

L=40 TRW=16.75 ~<
GRD=12.0 = DRIVE AT EXIST.
HT=4.75  DRIVE AT EXIST.

S ROUNDED L=40 TRW=16.75
TR TOP OF GRD=12.0
~< SFLF EoR HT=4.75'  DRIVE AT EXIS
s GRADE 1718.0f =
2
. { Ly
= (03]
MATCH DRIVEWAY S~a / ~~ CANTILEVERED b
GRAGE. S~ LOT 24 LOT 25 BRIVEWAY S ST 5 PR =
-~ AREA GUARDRAIL DETAIL :I

18" CURB RW
L=5.0' MATCH PAVEMENT
L=100’ H1=8.0

= GRADE 1725.50
GRADE 1718.00

TRW=27.2 TRW=29.0
GRD=23.5 GRD=21.0
HT=3.7" HT=8.0

TRW=34.0 / m—
GRD=VARIES /

HT=8.0 10 1.5]
L= 100

| 18" CURB
L=5.0"

7977 730:92
i DRIVE AT EXIST.
GRADE 1734.00

— TOP OF BANK

Fant
7

SEE SHEET 9 FOR : AL Ry
GUARDRAIL DETAIL. . GRADE 1734.50 0
RIP RAP

o/

CcuT
SLOPE

LIMITS OF
CONSTRUCTION

SEE SHEET 9 FOR
TRENCH DETAIL.

COLORED CONCRETE
DRIVEWAY

46.0° SPAN

-LOWER FINISHED
FLOCR AT EXISTING
GRADE 1766.00

/—UPPER FINISHED
I

FLARD T TVICTIIA

A R i ’, .a" ) P
DRIVEWAY BRIDGE . B0.6 7 ~ _40BSL T~ B - ‘
; R : 7.5 CUT SLOPE N
620 5057 SEE SOILS -
STRUCTURAL e .
SUPPORT

SEE SHEET 9 FOR
GUARDRAIL DETAIL. -

ROUNDED TOP REPERI:
OF CUT. SEE SOILS -
REPORT. —

k__\/”

\
1w 5 0 1
e o PRELIMINARY
o NOT FOR

CONSTRUCTION
2017-02-14

LIMITS OF
CONSTRUCTION

TWO WORKING DAYS BEFORE YOU DIG!
CALL FOR THE BLUE STAKES

265-1100

BLUE STAKE CENTER
CALL COLLECT

DATE i
. COMNSULTANTS

4550 North 12th Street
Phoenix, Arizona 85014
602-264-6831
www.cvici.com

REVISION

NO.

Coe & Van Loo Consultants, Inc.

GRADING AND DRAINAGE PLAN

5507 E. SAN MIGUEL AVENUE
PARADISE VALLEY, AZ 85258

v Conmet F.FLEET

CVL File &
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February 18, 2016

Board of Adjustment

Town of Paradise Valley

6401 East Lincoln Drive
Paradise Valley, Arizona 85253

Re: Scali Residence — 5507 East San Miguel Avenue
Dear Board Members:

Thank you for your consideration of our variance request for 5507 East San Miguel Avenue. We
were retained to design a home on this lot in 2012 and have spent the last four years intricately
designing this home to meet all criteria required by the Town of Paradise Valley zoning ordinance
and hillside regulations. We have collaborated and worked closely with the Town Engineers and
Staff over the course of these four years.

The initial design required over eight variances. Through cooperation between our team and the
Town over the course of these four years, we have arrived at a design that requires just one variance.
The variance requested has nothing to do with the design or size of the home. The home itself will
meet all zoning and hillside requirements, in addition to addressing hydrology and water flow
concerns in ways that have been ingeniously integrated into this design.

The one variance requested has to do with the construction of a driveway from the only available
point of access over challenging topography to the first available, buildable spot on the lot. In my 35
ycars of designing hillside homes here in Paradise Valley, I have never encountered a situation and a
site with these natural conditions. The lot has a 52% slope and only one available means of ingress,
an off-site casement that also has a 52% slope. As you are aware, the Town requires that driveways
not exceed a 30% slope. By just doing the simple math, it is apparent that a 30% slope driveway
cannot be constructed from a 52% slope without changing the topography. Even with the driveway
set at an angle to this slope, we are limited by the location of the easement and the existing natural
grade at the point where the easement meets the lot. Hence, after starting this design with eight
variances, we are requesting only one variance for the length of cut of this driveway. There is no
other means of ingress and egress available and given the Town’s 30% maximum slope requirement,
this is the optimal way to locate a driveway on the lot that can access a home, while minimizing the
disturbance to the lot.

6900 East Camelback Road #400 Scottsdale, Arizona 85251 ~ 602.604.2001 ~ fax: 602.604.2002
- candelariadesign.com

(00032901 4} ——

‘ Cd"dﬁ/ﬂh‘é—

EXHIBIT NO.

V13 /4

. J. Lenschow, RMR #50192

CDA003838
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Canabetirsz .@af%/z

I have reviewed the letter from our engineer, Mr. Fred Fleet, dated February 18, 2016, and agree

with his analysis of other options for locating a home on the lot. Given the challenges of the lot’s

topography and point of access, the best place on the lot that a home can be built, regardless of the
" size or design of the home, is in the proposed location.

It is my professional opinion, after consultation with our engineers and the Town of Paradise Valley
Staff, that this variance provides the means of accessing this lot with just a single variance and thus
allowing our client the use of his property, while at the same time minimizing the disturbance and
resultant visual impact to the lot and surrounding hillside. This variance is in no way due to
convenience. It is simple math.

Thank you again in advance for your consideration of our request.

Sincerely,

Mark B. Candclaria, AIA
Candelaria Design Associates, LL.C

6900 East Camelback Road #400 Scottsdale, Arizona 85251 ~ 602.604.2001 ~ fax: 602.604.2002
- candelariadesign.com
{00032901 4}

CDA003839
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,”""\gn: Mark Candelaria <mark@candelariadesign.com>

Y Wednesday, October 25, 2017 5:46 AM

To: Vivian Ayala

Cc: Stacey Payne

Subject: Re: Scali - Mtg Notes 10/24/17

Attachments: ScaliVannMtgNotes102417.pdf; Untitled attachment 00070.html
Dear Vivian:

Here are my notes from our meeting yesterday with Jeff Vann.

-y
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. ?,
RUSS LYON SOTHEBY'S INT'L REALTY - Watexfront , 5\6;1

VACANT LAND/LOT SELLER'S PROPERTY ‘
DISCLOSURE STATEMENT (SPDS) vy

(TO BE COMPLETED BY SELLER) lk ﬁ
The e povion o is FORM s been suprovectby tho Arcra AssccisioncfReskers THissNOT intendkdlb boatindng oot R IEIRe ‘SHsiine

‘ MESSAGF TO THE SELL iZR.

Sellers are obligated by law to disclose all known material (Important) facts about the Property to the Buyar, The SPDS Is designed to
assist you in making these disclosures. If you know something important about the Property that is not addrassed on the SPDS, add that
information to the form. Prospective Buyers may rely. on the information you provide.

INSTRUCTIONS: (1) Complete this form yourself, (2) Answer all questions. truthfully and as fully as possible. (3) Attach all available
supporting documentation, (4) Use explanation lines as necessaty, (5) If you do not have the personal knowledge to answer a question,
use the blank lines to explain. By signing below you acknowledge that the fallure to disclose known material information about the

Property may resulti m liability.

MESSAGE TO THE BUYER: |

Although Sellers are obligated to disclose all known material (impartant) facts about the Property, there are likely facts about the
Praperty-that the Sellers do not know. Therefore, it is important that you take an active rola In obtaining information about the Proparty.

INSTRUGTIONS: (1) Raview this form and any attachments carefully. (2) Verify all important Information, (3) Ask ahout any Incomplete
or Inadequate responses. (4) Inquire about any concems not addressed on the SPDS. (5) Review all other applicable documents, such
as CC&R's, association bylaws, rules, and the title repart or commitment, (8) Obtain professional inspections of the Property. (7)

Investigate the surreunding area.
THE FOLLOWING ARE REPRESENTATIONS OF THE SELLER(S) AND ARE NOT VERIFIED BY THE BROKER(S) OR AGENT(S).

OWNERSHIP AND PROPERTY

THIS DISCLOSURE CONCERNS THE FOLLOWING REAL PROPERTY! 550‘7 B _San ml Ave ngadéag

1.

2 yalley ., az 85253

3, COUNTY. fgeiespon TAX PARGEL NUMBER: Fz-99- 0%

4. ZONING: ARt Eng b v . LEGAL. OWNKR OF PROPERTY: __ Lo iy L 1% Menagendaty (LLP

5. DATE PURCHASED ORACQUIRED: 121352610 i

6. How did you acquire the Property?  [] Purchase || Inhentance [ Foreclosure || Gift |.] Other: |

7. lsthe Property located in an unincorporated area of the county? Yoy EZ] No pawf e my km wild dst

8. Ifyes, and five or fewer parcels of land other than subdivided land are being transferred, the Seller must furnish the Buyer

8. with a written Affidavit of Digolosure in the form required by law.
10, To your knowladge, Is the Proparty within a subdlvision approved by the. Arizona Department-of Real Estate? [ Yes [] No U nerist A
11, If yes, attach a copy of the Subdivision Public Report,
12, 18 the legal owner(s) of the Property a forelgn person or a non-residant allen purasuant to the Foreign: lnvestment [n Real Property
18, Tax Act (FIRPTAY? [] Yes No Ifyes, consult a tax advisor; mandatory-withholding may apply.
14, Does the Property include any leased land? _[] Yes [¥] No
15, Ifyes, is the land: [_] State [ ] Federal Privately owned [} Other:
16. How many acres are leased? ’
17. Expiration date of current lease? (Attach & copy of the lease.)
18, la the Property currently ieased to a tenant? Yes [::] No
18, If yes, expiration date of current lease: {Attach a copy of the leage.)
20, Ifany refundable deposhts or prepald rents arg being held, by whom and how much? Explain:
21, )

YES NO
22, &L Have you entered into any agreement to fransfer your interest in the Property in any way, including lease renewals
23. or options to purchage? Explain:
24. [ 3 Toyour knowlﬁcége is the Pmperty subject fo Oo nts Condlﬂons and ReFtrlctlons or deed restr!otlons?
25, Exptain: e hds_po A‘W o
ﬂn ABIZONA tnitialk OB [ :
® neaitons:  Form VLSPDS 02/08 G . A} bLTE E]': E
. PAGE {1 of § .
Produced with zipFonm® by ziplogix, 18070 Fiteen Mile Road, Frassr, Michigan 48028 waw.ziploglx.coin San Miguel Lot
AY: f(”(”“gxry lT”ég'\“
DATE 3
Colette E. Ross
CR No. 50658

TMS5126
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pace 2]

Are you aware of any title lssues affecting this Property? (Check all ihat apply):
[[] Recorded vasements [ ] Use rstriotions [ ] Lot line disputes  [_] Encroachments

YES NO
26. [:] m Are you dware of any assoclation(s) governing this Property?
27. If yes, pravide contact(s) information: Name: Phone #:
28, If yes, are there any fees? How much? $ . How often? . i _
20. (] [ Areyou aware of any assessments affacting this Property? (Check all that apply):  S44 [ e 4fe~ ot TUlon <€ PV
30. [ Association assessment [ ] Road maintenance [_] Sewer [JWater [T] Electric 7] Other ___-
3t w I yes, the approximate balance: §
32, [:] Are you aware of any proposed assessment(s)? ]
33, If yes, explain: St frc ﬁ'df . ﬂQ 2AY WM 2 p IO‘/ i
4. [ m_ Are yau aware of any penhding or anticipated disputes or litigation regarding the Property or the association(s)?
38, . Explaln: . A
86. [ £ Are you aware of any of the following recorded against the Property? (Check all that apply):
37, [ Judgement liens [_] Taxliens [} Other non-consensual llens
38, m w Explain: ) )
40. 4
41, [[] Unracorded easements  [_] Use permits  [] Conservation easement ] Other

42, Explain: _Thend ©5 & ygfarded £85ppent but (4S eot gn {SIve ,

43 [ m\ Are you aware of any pending or anticipated sminent domaln of sbhdemnation prodeedings regarding the Property?

44, Explain: : . :

45. [} m_ Are you aware of any devalopment, Impact, or similar fees regarding the Property?

48. Explairi:

ACCESS

To your knowledge, s there legal access to the Proparty?
To your knowledge, is there physical access to the Property?
To your knowledge, Is the physical and legal access the same?

O® K&
ooz

To your knowledye, is the road/street access to the Property maintainad by: County [:] City [:] Homeowners' agsociation
51, Privately [7] Notmaintained  Explain: [ : L ) ey
52, {71 Are you awars of any problems with legal or physical access to the Praperty? -
63. Explain: __(urreat pwgd: pmay not physresily MWC&%’\W@.@W £hysiey
54, g‘a Are you aware of any public or privata (g6 paths o roadways 6n of across tHle Praperty ' qecge s

65. Explain:

=

. What is the current use of the Property? _ Nacan b fod /e dondin |

57. What prior uses of the Property are you aware of? Aro bt

YES NO o
58, Ta your knowledge, does the current use conform with current zoning?
59, Are you aware of any improvements on the Property? '
60, Explain:
61, [] [}ZL Are you aware of any crops being grown on the Property?
62, If yes, are the crops [“:I Owner operated [:] Tenant operated
63, If yes, who has the right to harvest the crops and for what period of time? Explain:
64.
66. [} Ars you aware of any livestodk on the Property?
66. It yes, are the livastock [ ] Owner operated [_] Tenant operated [_] Open range

ARLZONA

iyans Form VLSPDS 02/08 C

[}
PAGE 2 of 5 ?J i
Produced with 2ipFom® by 2iplogix, 18070 Fiftsen Mile Road, Fraser, Michigan 48026  www.zipl.ogixcom San Miguel Lot Elau .

TMS5127
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68,
69.
70.
7.
72.
73.
T4,
75,
78.
77.
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U
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PAGE 3

UTILITIES

Are the fol!owing services available to the Property?

PROVIDER
EIOGtrichY vuvvvureiissnsisiemsenessrnions et rensnes
Fuel ["] Natural gas ["] Propane [] Ol
CABIE wieriirerirrrines s
TelePhONe s essscn e
Garbage Colecton ... mwervmeamsmnonms
Fire... resonesmresngan

Are there any altemate power systems installed on the Property? If yes, indicate type (Check all that apply)

{(solar [Jwind [] Generator [T} Other

If yes, are you aware of any past or present problems with the alternate power system(s)? Explain:

YES NO

Is there a domestic water source ta the Property?
If yes, water sourcs is: [] Public [] Private water company [T] Private well [} shared well [ ] Hauled water

If water source is a private or shared well, or water can bs used from springs, streams, lakes, ponds; reservolrs,

canyons, or ravines, complete and attach the DOMESTIC WATER WELL/WATER USE ADDENDUM.

I water source Is publie, a private water company, or hauled water, Provider Is:

Are you aware of any past or present drinking water protifems? Explain: N? A

To your knowledge, is the Property in one of the following. districts or arees? (Check all that apply):
: Cantral Arizona Project (CAP) District [:] hirigation Non-Expansion Arsa {':] Active Management Area
Central Arizona Groundwater Replenishment District [ ] Other: :
Are you aware of any grandfathered water rights assoclated with the Property?
ttyes, [ ] Typet [JTypelt [7]imgation
‘Grandfathered Water Rights Certificate #
What is the allotment? acra feet
Number of irrigated acres

“Tu your knawledge, does tha Property have surface water ghts? If yes, Certificate #

 SEWER/WASTEWATER TREATMENT

NOTICE TO BUYER: CONTART THE APPROPRIATE GOVERNMENTAL OR PRIVATE PROVIDER REGARDING
THE AVAILABILITY AND COST OF SEWER CONNECTION, @ havA s

Type of sewer: [_| Publle [_] Private [} Planned and approved $ewer system, but not connécted  [] None
Name of Provider: __

ls the Property sarved by an On-Site Wastawater Traatment Facility? (If no, skip to firie 110, )

if yes, the Facllity is: ["] Conventional septic system [ Alternative. system; type:

If the Facility Is an alternative aystem, is it currently balngsewlce‘d under a maihtenance contract?

If yes, name of contractor: N ... Phone #:
Approximate year Facility instalied: (Attach copy of parmit)
Are you aware of any repalrs or alterations made to this Fadlity since original installation?

Explain:

Approximate date of last Facility Inspection and/or pumping of septic tank:

iy A N
ﬂu ARIZOMA ) . C lﬂiﬂﬁl&f‘ V747 S N
o neaLtone  Forrn VLSPDS 02/08 ¢ WETER  BUYER mﬁm
PAGE 3 of 5 ' %%
Produced with zipForm® by zipl.ogix, 18070 Fiftesn Mile Road, Fraser, Michigan 48028  www.iplagix.cot San Miguel Lot :

TMS5128
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vES NO PAGE4_
109. [} Are you aware of any past or presant problems with the Facility? Explain:
110. [:] Are you aware of any site/soil evaluation (percolation or other tests) having been performed on the Property?
111, If yes, when and by whom?
112. NOTIGE TQ SELLER AND BUYER: THE ARIZONA DEPARTMENT OF ENVIRONMENTAL QUALITY REQUIRES A
113. PRE-TRANSFER INSPECTION OF ON-SITE WASTEWATER TREATMENT FACILITIES ON RE-SALE. PROF‘E‘RTIES

ENVlRONMENTAL lNFORMATION .

NO
114, [:_] m Are you aware of the presence af any of the following on the Property, pam ar presant? (Check all that apply):
118, Asbestos [] Radon gas %Mining operations [ ] Pestlcides
116. Underground storage tanks Fuelfoilichemical disposal or storage
117, Explain:
118. [:] m\ Are you aware of the presence of any of the followmg in closa proximity to Property, past or present? (Check all that apply):
119, - Asbestos [ |Radongas [ | Pesticides [ | Underground storage tanks
120. Fueliollfichemical disposal or storage [:] Other:
121, Explain:
122 [] B4 Are you awars if the Property is located within any of the following? (Check all that apply):
128, Superfund [:] Water Quality Assurance Revolving Fund ("WQARF")
124, ) Comprehensive Environmental Response Compénsation and Liability Act ('CERCLAY
128, [:] & Are you awara of any environmental assessments ar studies having been performed on the Property?
126. If yes, was the study a (Check all that apply): [} Phase | [} Phase i [T} Phase il [] Other_
127, (Attach coples of the anvironmental assessment or study.)
128. (ﬂ {:] Ara you aware of any past ar present issues or problems with any-of the following on.the Property? (Check alt that anply):
129, [[] Soif settiementiexpansion [:] Dra nage tade ] Erosion [_] Fissures [¥] Other
130. Explain; Lot 18 ehivys by S144e c?m( Y08
131, NOTICE TO BUYER: THE ARIZONA DEPARTMENT OF REAL ’f:'-.sTATE PROVIDES EARTH FISSURE MAPS TO
132, ANY MEMBER OF THE PUBLIC IN PRINTED OR ELECTRONIC FORMAT UPON REQUEST AND ON ITs WEB SITE
133. AT www.azre.gov.
134, E] m Are you aware of any past or present issues or problems In close proximity to the Property related to any of
135, the following? (Check all that apply):
136. [[] Soll setilementexpansion [ ] Drainagefgrade [} Erosion {:} Other
137, Explain:
138. D m Are you aware If the Property s subject to any present or proposed effects: of any of the following? (Ctieck all that apply)
139, + [] Airport nolse [ ] Traffic noise [] Rail line noise [_] Neighborhaod noise [_] Toxic waste disposal -
140, Odors [_] Nuisances [_] Sandlgravel operations [_] Other
141, Explain: )
142, D E Are you aware of any portion of the Property being situated on or In-élose proximity to a closed landii?
143. Explain:
144, @ D Are you aware of any conditions that make the Property subjeci 16 any of the fellowing erdinavac@s or ragulaﬁons?
145, (Check all that apply):
1486, Hillside [:'] Erosion control [:] Native plant/animal speclas pr@servatlon m Natural arega open space requirements
147, Wetlands area || Critical habitat
148, [:] Qg Are you aware iIf the Property is located in the visinity of an ajrport (milftary, public, or privnta)’?
149, Explain:
160, NOTICE TO SELLER AND BUYER: PURSUANT TQ ARIZONA LAW A &ELL&R SHALL PROVIDE A WRITTEN
181, DISCLOSURE TO THE BUYER IF THE PROPERTY IS LOCATED IN TERRITORY IN THE VICINITY OF A MILITARY
182, AIRPORT -OR ANCILLARY MILITARY FACILITY A8 DELINEATED ON A MAP PREPARED BY THE STATE LAND
183, DEPARTMENT, THE DEPARTMENT OF REAL ESTATE AL$O 15 OBLIGATED 10 REGORD A. DOCUMENT AT THE
164, COUNTY RECORDER’S OFFIGE DISCLOSING IF THE PROPERTY 1S UNDER RESTRICTED AIR SPACE AND TO
155, MAINTAIN THE STATE LAND DEPARTMENT MILITARY AIRPORT MAP ONIT8 WEBSITE AT www.azre.gov.

186. '[] B4 Are you aware if any portfon ofthe Property is in a flood way or fload plaln?
187, Explain:
158, [] m Are you aware of any portion of the Property evar having been flooded?

189, Explain:

ﬂn Anlzoﬂﬁ
o wEaLrare  Form VLSPDS 02/08 C
PAGE 4 of 5

Produced with 2ipFom® by 2ipLogix, 18070 Fiiteen Mile Road, Fraser, Michigan 480268 wwavzibloglx.com
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160.
181,
162,
163,

165.
166.
167,
168,
169,
170,
171,
172,
173
174,
178.

MISCELLANEOUS

m Are you aware of any survay of the Property by a licenaed surveyor having been performed? if yes, when and
by whom? _ (Attach surveyor's plat map)

NO

-~
m
@

I yes, is the survey recordad?
Are you aware of any archeologlcal features or artifacts on the Property?
Explaln:
Are you aware of-any archeological study having. been performed on the Property?
If yes, when and by whom?
Are you aware of any endangered species on the Property? Explain:

Are you aware of any endangered species studies having been performed or the Property? If yes, when and

by whom?
Are you aware of any mineral rights that transfer with the title? If yes, explaln

ODoOoOO0ODooo
BHEBEBAED

Ara you aware of any open mine shaftsftunnels or abandoned walls or the Praperty?
If yes, describe location: .

(illustmte location on plat map, if attached )

| ADDITHONAL EXPLANAT!ONS

YES NO

178, m [:] Is there any other information concerning the. Property that might affect the decision of a buyer to. buy, or affect the
177, value of the Property, or affect the Property's use by a buyer?. &xplaln [ A {« 3 o vy us by yery I{W
178, _GRA wjau; ind Al peol of Lot il b Thes Tuatesl Fiet
179, i<:>+-
180,
181,
182.
183,
184,
188,
186.
187, '
188,
189. SELLER CERTIFICATION: Seller certifies that the Information contalhed herein Is true and complate to the best of Se(ler‘s knowledge
180. as of the date signed, Seller agrees that any changes in the information. contained hersin will be. discloged n weiting by Seller fo. Buyer
191, prior to Close o 6s&rzw, including any information that may be jevealed by subsequent inspections.
192, /o431 / 12 .
SELLER YAfamilia Managamant, LILP MOIDAYR  SELLER "~ MODANR
193. Reviewed and updated: Initials: /
SELLERSEIIER T MOTSANE
194. BUYER'S ACKNOWLEDGEMENT: Buyer acknowledges that the Information contained herein is based anly on the Seller's. actual
185, knowledge and is not-a wartanty of any kind. Buyer acknowledges Buyer's obligation to investigate any material {Importanty facts in
186, regard to the Property. Buyer is encouraged fo ohtaln Property inspactions by professional Independent third parties,
187. NOTICE: Buyer acknowledges that by law, Seller, Lessors and Brokers are not obligated to disclose that the Property ls or has been
198. (1) the site of a natural death, suicide, hommde. or any other crime dlassified as a felony; (2) owned or vecupied by a person exposed
188, to HIV, diagnosed as having AIDS or any other disease not known to be trangmitted. thmugh common occupancy of real estata; or
200. (3) located In the vicinity of a sex offendar,
201, atiges 'ecelpt only of this SPDS. If Buyer reasonably disapproves of any items provided
202, d  notice Hf the'items disapproved as provided In the Contrict,
203, e g Haft2Z _
BUYER TMS Vén turas MO/DANR BUYER . MOIDANR
imlpnun © o initlals:
Avrhng  Form VLSPDS 02/08.C : 1=} .;
. PAGE § of § : 3 4‘?‘
Praduced with 2ipForm® by zipLogix, 18070 Fifteen Mils Road, Fraser, Michigan 48028  wwav.ziploglx.com San Miguel Lot m

TMS5130
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Order Number: 4724011411-SF
) | SCHEDULE B

Customer Reference: Terrence & Marcella Scali

I. REQUIREMENTS:

1 Payment of first installment of taxes and assessments, general and special, for the year
2012,

Note: APN: 172-47-078D
Full Amount for the year 2012: $6,587.72 1st half: 3293.86 2nd half: 3293.86

2, FURNISH the following documentation with respect to LaFamilia Management, L.L.L.P., an
Arizona limited liability company, an Arizona Limited Partnership: 4: lE A
1, A copy of the Certificate of Limited Partnership of said Limited Partnership that
has been endorsed "filed" by and in the office of the Arizona Secretary of State.
2. A cbpy of the Limited Partnersﬁip Agreement of said Limited Partnership.
NOTE: The right is reserved to make additional requirements or exceptions upon
R examination of the documents submitted to satisfy this requirement.
— 3 Proper showing of the Easement for Roadway recorded in Docket 3178, page 402 being o
' accepted by the County of Maricopa, State of Arizona. |( [g ;/1 M Qj’)\, (/

K

: o QA N~y ,ef,iﬂuw
This requirement Is being made to provide access to sald land. a"‘;} qu&./‘m/w Cal

4, “The Company reserves the right to make additional exceptions and/or requirements upon
examination of all matters s_ubmitted to fulfill the above requirements.”

5. RECORD DEED FROM LaFamilia Management, L.L..L.P., an Arizona limited liability company
TO TMS Ventures, LLC, an Arizona limited liability company.

6. The applicable rate(s) for the policy(s) being offered by this report or commitment appears

{\M to be section(s) 2.1.1.
Dceli _Exs«uBlTé_ﬂ

S ODATE L3-9 18
Coleite F. Ross
CR No. 50658

,} Page 4 of 6 Pages
ORTIC 1616 OLD REPUBLIC NATIONAL TITLE INSURANCE COMPANY

ORT000144
APP159
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OFFICIAL RECORDS OF
MARICOPA COUNTY RECORDER

HELEN PURCELL
20100542481 06/25/2010

02:11

ELECTRONIC RECORDING

1014735-3-3-1--
sarabiam

RecSHCARD, TITLE INSURANGE COMPANY

e request of:
Chicago Title

When recorded, mail to:
STORE Ze LONOKOCY \
FACT B e Meyvel U\

Raodis- ey N2 Nayine

Escjow No.: CT1014735-CT2909 Space above this line for Recorder's Use

(|z—RESALE SPECIAL WARRANTY DEED

For the consideration of Ten Dollars, and other valuable considerations,

U.S. Bank, N.A., as Trustee for Salomon Brothers:Morta:
Certificates Series 1998-NC4

rities VI, Inc., Asset-Backed Floating Rate

does hereby convey to

g K/ Fachiariph gy Teresa
) HUS
- the following real property si

Lot 22, of Stone Canyon
County, Arizona, recorded

EXCEPT all coal and othe!
Maricopa County, Arizona

SUBJECT TO: Current ta

g \i:pome
SEAL

pli,xdseuaohilan/eiepooposl/Aob-edoouew Jepioosl/:.diy

sebed ¥ [L812#500102] #6821

SCEO000024

MCR 1 of 4
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NOTARY ACKNOWLEDGMENT(S) TO SPECIAL WARRANTY DEED

State of _é/___

The foregoing document was acknowiedged before me this /ﬂz/day of MW ZLO

by Robert Kaltenbach, Senior Manager

(Seal)

dotary Public Samantha L. Krusinski

.%5

“\“ ll

es‘@ﬁ"’

SAMANTHA L. KRUSINSK]
Commwt DD0851070
Expires 1/13/2013

m*\‘“

Mg Florida Notary Assn,, inc

MCR 2 of 4

pi¢xdse ueokjus/eiepoopas./Aoh edoouewr Jeplodal//:dpy

sobed v [1872750010Z] ¥682.1

SCEO000025
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Escrow No.: CT1014735-CT2909

ACCEPTANCE OF COMMUNITY PROPERTY
WITH RIGHT OF SURVIVORSHIP

Teresa C Zachariah and Joe Zachariah each state that:

They have offered to purchase the real property situated in Maricopa County described as follows:

Lot 22, of Stone Canyon East, according to the Plat of Record in the Office of the County Recorder of Maricopa
County, Arizona, recorded in Book 81 of Maps, Page 34.

EXCEPT all coal and other minerals as reserved in the Patent from the United States of America, Records of
Maricopa County, Arizona.

Each of them, individually and jointly as Grantees, declare that it is their intention to accept the conveyance and
acquire all interest in the real property as community property with right of survivorship, and not as a community
property estate and not as tenants in common.

By the execution and delivery of this "Acceptance of Community Property With Right of Survivorship" they direct
and authorize Escrow Agent to attach this "Acceptance of Community Property With Right of Survivorship” to the
deed upon its execution and delivery and to record this "Acceptance of Community Property With Right of
Survivorship” together with the deed.

Dated: June 24, 2010

Nosae 0 2o,

Teré§a C Zachariah

Joe Zachariar;

NOTARY ACKNOWLEDGMENT(S) TO ACCEPTANCE OF COMMUNITY PROPERTY
State of Qu«sm O

Ay

County of MM-Q@‘Q—%

The foregoing document was acknowledged before me thisgs_'d’éay of QAMA_ 2010,
oy Teresa ¢ apchatiah and Sor Doehariah

i ) «««««« _\\ \
(Seal) e \j“;<Cu Des Jeerlum als s

N Notary Public \

Notary Public - Arizonh /
Maricopa County ‘
Expires 08/31/2012

Acceptance of Community Property with Right of Survivorship
FDAZ0250.rdw

SCE000026
MCR 3 of 4
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sebed ¥ [1L8¥2#500102] 68221

20100542481
OFFICIAL RECORDS OF
MARICOPA COUNTY RECORDER
HELEN PURCELL

The foregoing instrument is an
electronically prepared

full, true and correct copy

of the original record in this
office.

Attest: 12/29/2016 09:46:46 AM

By Recorder

To Verify this purchase visit
http://recorder.maricopa.gov/recdocdatalverifycert.aspx?id=172894

SCE000027
MCR 4 of 4
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19700410 DKT 8083 449 2

— - -~ A z S ot
A LR TTR I R A SN 3—5 T ol -.,at P et -.u-c.—r,t(_i .~i~_ anadh e W i e el ,-.\J-A; ;a—.:«_. LAtk e € e

-
.

0118083 nudd)

WARRANTY DEED ¢«
A"’“ 64398 01-DEeD
// For the consideration of Ten Dollars (510.00), and other
valuable consideration, CAMELBACK MOUNTAIN PROPERTIES, a limited
partnership, does hereby convey to the CITY OF PHOENIX, a
municipal corporation, all of its right, title and interest, past,
present and future, in the following described real property

situated in Maricopa County, Arizona:

,‘.._‘ ,
by

o
A

sgan

: PARCEL "M-Z" :

PART NO, 1: o _

3 That part of the _Tract &; O'Brien's
g» Camelback Lan 1 Kof record in

Book 18 of M 'ds of Maricopa
County, Arizena,!lying South-of the South line of Stone’

—
u

PHRT

AT

By

KN

)

.
Ly
AN

pl¢ xdse LaohjLan/elepoopoal/A0h edooLew Jopiodal// Az

point

Tract & whi 4 » Southwest T
corner - : 3 North-

erly, alo

thence

East, to

.334 feet of Tra i

according to the p i n Book 18 of Maps
at Page 36. in the records of Maricopa County,
Arizona:

+ PART NO. 3: _
g ‘" The South 100 feet of the Eabt 100 feet ‘of Tract 4,
0'Brien's Camélback Lands, according to the plat of

record in Book 18 of Maps, at Page 36 im the
records of Maricopa County, Arizona.

sobed ¢ [882£9000.61] £06€91

_ SUBJECT TO: ’

i?é L 1970 taxes, a lien, not yet payable.

.2%1 2. All matters of record. : : \
3. . Use of the property herein conveyed is restricted i

to public recreational purposes.

L ’ SCE000041
‘MCR 10f3 ii

3 S L - . - . e ERaaeare

APP166



efraser
Highlight


Go to Previous View | Go to Table of Contents - Appendix

[

,v.“.__.&.x i ‘-A«s 2 e . ;-ﬁxs:x_.‘* D aa.ru.. -ua.,--,‘ A
-

A

B L EXP O

o

19700410_DKT_8083_449_2

;“-\aa Sl

r A% Sl te el st was gemeiliiosies b nta’ :
s PRI i e i S L PR AP N SO

- 011 8083 mad 50

Grantor hereby warrants the title against all persons
whomsoever, including all of the Grantor s past, present or
future interest, subject to the matters above set forth.

DATED this 6  day of _4?_&0__, 1970.

AHELBACK HOUNTAIN PROPhRTIES a
limited partnership, by SUN :
VENTURES, INC., an Arizona corpora-
tion, as ’General Partner

]

STATE OF ARIZONA g
’ L sSs.,
County of Maricopa )

The Eoregoing instrument was acknowledged before e this
-’,f/'f . day of CepxeC -, 1970, by JORN D, RATLIFF as President

of SUN VENTURES, INC., an Arizona corporation. - j -.-,
IN WITNESS WAEREOF, I have hereunto set my hand and; of(icial

\// {l‘z(, i 9 (/}—(::wi,\ i -‘-,..-.3“‘;‘17.";. |

Notary lybl c:

/r

p1¢,xdse uaohjlian/eyepoopoal/Ach edoduew 1apioosl// dl U i’

seal.

My Commission Expires- , s T . |
tﬁi&mm faguie 55, ﬂ, e o

STATE (F Pitiluhh 8
Counly of Maricope . w’{ﬁ!
§ bocey cortfy that 1M
in ins’.turrgnl.'w. § fued ond 18

corded at rejuest of

Aﬂm

sebed ¢ [882£9000/61] £06€91

- 0:10:242

i?fﬁociet e '
o me ' . ;
Winsss oy fr; an i c(..c al |

teq] the €2y aﬂs yest a’oresaid.
;R.yf N, HMauton

Focder
B Jfbx&;%{;/

/00

P,

. - A SCE000042
MCR 2 of 3 y
PO |

APP167




Go to Previous View

ARIZONA

Go to Table of Contents - Appendix

pl¢,xdse - usokiuar/eiepoopoal/aob-edoouiew Jsplodal/:dny

sebed ¢ [882£9000.61] £06€91

19700063288
OFFICIAL RECORDS OF
MARICOPA COUNTY RECORDER
HELEN PURCELL

The foregoing instrument is an
electronically prepared

full, true and correct copy

of the original record in this
office.

Attest: 06/28/2016 05:10:30 PM

By Recorder

To Verify this purchase visit
http://recorder.maricopa.gov/recdocdatal/verifycert.aspx?id=163903

SCE000043
MCR 3 of 3
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5 Lynn Road
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OFFICIAL RECORDS OF
MARICOPA COUNTY RECORDER
HELEN PURCELL
20090814786 09/01/2009 01:52
ELECTRONIC RECORDING

2276003-2-1-1--A
fraustoj

Cherry Hills Village, CO 80113

\‘ th words/reference to

Grantee herein.

pig,xdse - usokjlsA/eiepoopoal/Acbedoouew Jeplooal/:diy

THIS IS PART OF THE OFFICIAL DOCUMENT

sebed ¢ [98/1180600¢] £682/1

SCE000013
MCR 1 of 3
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OFFICIAL RECORDS OF
MARICOPA COUNTY RECORDER

RECORDING REQUESTED BY Mg
Greystone Title Agency 20090808938 08/31/2009 01:54
AND WHEN RECORDED MAIL TO: 2276003-1-3-1--

ELECTRONIC RECORDING
ROSANNE T. APPEL
5 LYNN ROAD

CHERRY HILLS VILLAGE, CO 80113

ESCROW NO.: 00002276 - 003 - AMA

SPACE ABOVE THIS LINE FOR RECORDER’S USE

// - Warranty Deed

For the consideration of Ten Dollars, and other valuable considerations, | or we, Gary R. Hawkins and R.
Gail Hawkins, husband and wife

d%/ does hereby convey to Rosanne T. Appel, a married woman as her sole and separate property,

the following real property situated in Maricopa County, ARIZONA:

Lot 23, of Stone Canyon East, according to the plat of record in the office of the County Recorder of
Maricopa County, Arizona, recorded Book 81 of Maps, Page 34.

SUBJECT TO: Current taxes and other assessments, reservations in patents and all easements, rights of
way, encumbrances, liens, covenants, conditions, restrictions, obligations, and liabilities as may appear of
record. And | or we do warrant the title against all persons whomsoever, subject to the matters set forth
above.

Dated: August 20, 2009

Grantors:

= A Sl
Gary I(,Ha/wkms R. Ga\\Hawkms
State of _1daho }ss:

County of _Ada

On August 20—45 , 2009, before me, the undersigned, a FOR NOTARY SEAL OR STAMP
Notary Public in and for said County and State, personally
appeared Gary R. Hawkins and R. Gail Hawkins personally
known to me (or proved to me on the basis of satisfactory
evidence) to be the person(s) whose name(s) is/are
subscribed to the within instrument and acknowledged to me
that he/she/they executed the same in his/her/their
authorized capacity(ies), and that by his/her/their
signature(s) on the instrument the person(s), or the entity
upon behalf of which the person(s) acted, executed the
instrument.

WITNESE myZand and officj > O
Signat Uhey — “ \Y
— e, ‘@
R am(.uuu, (b </ (it
ag)cpdu 2 Mov 14 S015<

RESCLPKG

MCR 2 of 3

plé,xdse usohilaA/eiepoopoal/Aob edoouew Jepioosal//:diy
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20090814786
OFFICIAL RECORDS OF
MARICOPA COUNTY RECORDER
HELEN PURCELL

The foregoing instrument is an
electronically prepared

full, true and correct copy

of the original record in this
office.

Attest: 12/29/2016 09:46:46 AM

By Recorder

To Verify this purchase visit
http://recorder.maricopa.gov/recdocdatal/verifycert.aspx?id=172893

SCE000015
MCR 3 of 3
APP171
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19640605_DKT_5080_25_1

v\.———-—».
STATE OF ARIZONA : J
ss. I hereby certify that the within instrument was filed and recorded

COUNTY OF MARICOPA
. 1'-- ‘(Ip[‘ _?p . . -
JUIN5 '64-8 oo™ pockeBAT Jisly J pge 77) and indexed in DEEDS
S N N r
at the request of Phoenix Title & Trust Ce, 1105"1&

. Witness my hand and ‘official seal. _pEED
Com

When recorded, mail to:
Photostated
STONE CANYON EAST PROrERTIES, INC, —N—-&W County Recoeder, . Fee: ‘7‘)
€l East Chapa Rd, . % '
L ast Chaparrel =d W ar eputy Recorder / L

B
Sctttsdale, faizona 85251

Fee Ne.

“F

T
Esc. No. 05000082-6 .
Trust No. 2643-15 Spectal Warranty Beed
For the consideration of Ten Dollars, and other valuable considerations, the undersigned PHOENIX TITLE AND
TRUST COMPANY, an Arizona corporarion, as Trustee, the Grantor herein, does hereby convey to
STONE CANYON EAST PRCPLRTILS, an Arizona corporation

the Grantee, the following real property situsted in Matricopa County, Arizona, together with all zights aad privilegee
appurteaant thereto, to wit;

p!g,xdse'ueoﬂ;ue/\/empoopoeJ/Aoﬁ'edoouel,u'JepJooeJ//:dnu—l_‘

sebed g [FevelL2ovo6l] ZE2€21

gy

Subject to all taxes aad other assessments, zeservatlons in patents and sll ensementa, tighee of way, encumbrances,
liens, covenants, conditions, restrictions, abligations and liabilities as may appenr of recozd.

And the Grantor hereby binds itself and its successors to wartant and defend the citle, as against all acts of the
Grantor herein and no other, subject to the matters above set forth,

Dated this _L9th__ 4ay of May , 19 84

Deed from Trustee to Beneficiary: PHOENIX TITLE AND TRUST COMPANY, as Trustee

No Intem.a.l Revenue Stamps Required. By %;/ 7/2{/ CQM'ZM ‘

Trust QOfficer

STATE OF ARIZONA
L1 1 ;
FRITINN

.‘L”I" .o, i
S len VRS

County of Maricopa
Before me this  20th  day of May , 19 64 | personally appenced ALFRED G\j\N ‘m;'"’f
. e L,

who acknowledged himself to be a Trust Officer of the PHOENIX TITLE AND TRUST coMpANf‘v 7w “bs SR -
officer, being authorized so to do, executed the fcne?in‘f instrument for the purposes o t isn;‘;'ﬁu. :
name of the corporation as Trustee, oy himsalf as such officer. JE o

My commission will expire: 7/9/65 i _ y Notaty Pd?]lc"/
Form 100-8 REV 2/62 o 5080 v 73 - 'SCE000128
pd 18 h’k} > H‘“"E iat S MCR 1 Of2 %

_d
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19640213434
OFFICIAL RECORDS OF
MARICOPA COUNTY RECORDER
ADRIAN FONTES

The foregoing instrument is an
electronically prepared

full, true and correct copy

of the original record in this
office.

Attest: 01/16/2017 05:05:27 PM

By ﬂ\L‘\\S?;;{% Recorder

To Verify this purchase visit
http://recorder.maricopa.gov/recdocdatalverifycert.aspx?id=173737

SCE000129
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19660310_ DKT 5953 202 1

My TR B Tl ot XA

E= o N R L5

STATE OF ARIZONA

MARICOPA

s£L,

COUN1Y OF

atehe reguestof PhO"niX Tll!e &

} 3.Y7 n".«’ ’6e
WARRSN G, WOLP

4, oail tor

e A 0 W ol Yo

A S S SN

MAR ih 1966-8 00 ™" ox1 5993 e 202

e g g - - o=

505 . v
199573 farg )U)
Ilue -y certify that the witkia fosuwurent was filed 2= tecerled

Fee No.

azdinlexedin DFH\S

Trust Co. e

lnfcss Dy b:ﬂi l’i "l':tiil\sea(

PQ'.'

146633
SNGN
) S aNe01DEED

Ce Pr;‘tosnzcd

7333 N, 16th Ave., L
Phcenix, Aritona

E:_Q- / 7r

escrea no, 16000894-1 gpmul luarrunt y Bm‘l

{JOINT TENANCY)

5
:
H
I
i
t " Fot the consideration of Ten Dollers, and other t;!-za“.-ie"c'onsidcrnic-as, the undersigaed PHOENIX TITLE AND TRUSY
i COMPANY, 83 Arizoca corpotaticn, as Trustee, the Grantor Lerein does bereby conrvey to
i
i

WARKEN G, YOLF and DOLORES WOLF, his wife

80t a3 tecants in conmcn and £ot as & commuaity proferty estite but as jolat tecants xith right of sucvivorskip, the Geantee,
the folloxing teal prcferty siivated ie Farico Cournty, Arizona, togetber with all rights aad privileges
appurtenant tkereso, o winz

X ASANAE]

’f\nn‘un”
‘ 2113 6 87
11 :-'ﬁh

oo

vnuwns!-
! | 39,6+ )’V\(

5

- L.
B ’.,

DGt

= SLi04°
Visow

] [ TEEEEEINE ;yg
n: m gé?—; s
S &= 228
iy IF X D
Eo S 4 ;‘zg
¥ e
A, 2y X
- 3 oZe

—
—_—
—
—

|

ject to 21l taxes esd other asses
covenasts, conditions, restrictions, obligatio

Aad the Grantor bereby binds itself and irs
berein and oo other, sttject 1o the matters atove set

efend the title, as azaiast all acts of tke Graator

Tte grantees by sigeing lte accejtance below evidence theis izteation to acquire said prexises as joiot tenacts with the
right of sarvivorship, and pot &3 community proferty €02 as teaarts in common,

Dated tkis . v 2 day of Feb. » 19_65.

ACCEPTEﬁ AND APPROVED: PHOENIX TITLE f._\D TRUST CO\!PA,\Y, ss Trustee

B;dm. FELY- U Q Qe (Q.u‘tv
Trust Onticer

lS‘“}*uso&nIIy ajpeared VIRGINIA QUACKEhBUbH
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19660035783
OFFICIAL RECORDS OF
MARICOPA COUNTY RECORDER
ADRIAN FONTES

The foregoing instrument is an
electronically prepared

full, true and correct copy

of the original record in this
office.

Attest: 01/16/2017 10:21:08 AM

By ﬂ\L‘\\S?;;{% Recorder

To Verify this purchase visit
http://recorder.maricopa.gov/recdocdatal/verifycert.aspx?id=173703
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| | STONE CANYON
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A SUBDIVISION OF PART OF TRACT 4., OBRIENS
CAMELBACK LANDS, LYING WITHIN THE NE /4, SEC./7,
| TON., R4E., G.ESR ., BEM , MARICOPA COUNTY ,ARIZONA.

F547 2

TIATE O) ARIZUNA |
o
County of Mars ove |
1 heceby cartity that the witn:
instrumen! was tiled and recorde.
&1 taquest of  ___ _
PHOENIX TITLE AND TRUST CO

NAR o . 195 V00 AM

In e e L

N A4
Witness my hand and othcial ses’

he day and yas: atoresad

HOGER G: LAVEEN
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OFFICIAL RECORDS OF

MARICOPA COUNTY RECORDER

HELEN PURCELL

20121046521 11/16/2012
RECORDING REQUESTED BY ELECTRONIC RECORDING
OLD REPUBLIC TITLE AGENCY
ORDER #: 4724011411 24011411-2-2-1--
WHEN RECORDED MAIL TO mcdevittr

TMS Ventures, LLC
8201 N. Hayden Rd
Scottsdale, AZ 85258

lo£(

SPACE ABOVE THIS LINE FOR RECORDER'S USE

WARRANTY DEED
CORPORATION

For valuable consideration, receipt of which is hereby acknowledged LaFamilia Management, L.L.L.P., an Arizona limited
liability company

Do hereby convey to TMS Ventures, LLC, a

SUBJECT TO existing taxes,
matters of record.

The undersigned hereby warr.

Dated: November 9, 2012

LaFamilia Management, L.L.L.P.,
By: Famcor Management, Inc., an'

oy, Mg 2 A

Jefffeit M.'Andersen, Vice Presideng

State of
County of

The foregoing instrument was acknowledged before me this Mday of
by Jeffrey M. Andersen, Vice President of Famcor Management, Inc.,a/an Arizona corporation, on behalf of the

G Zﬁa’rt:\ir of LaFamilia Management, L.L.L.P., an Arizona limited liability partnership.
L Y

Notaey j ’ S~
CHRISTY KELEDJIAN
Notary Public - State of Arizona
MARICOPA COUNTY
My Comm. Expires July 28, 201§

03:56
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ORDER NO. : 4724011411-SF

EXHIBIT A

That part of the East 1200 feet of Tract 4, OBRIENS CAMELBACK LANDS, according to Book 18
of Maps, page 36, records of Maricopa County, Arizona, described as follows:

Beginning at the Southeast corner of STONE CANYON EAST, according to Book 81 of Maps,
page 34, records of Maricopa County, Arizona;

Thence Southerly, parallel with and 334 feet West of the East line of said Tract 4, a distance of
270 feet;

Thence Northwesterly to a point on the West line of the East 1000 feet of said Tract 4 which is
180 feet Southerly of the Southwest corner of Lot 22 of said Stone Canyon East;

Thence Northerly along said West line, to said Southwest corner;
Thence East along the South line of Stone Canyon East to the Point of Beginning;

EXCEPT all coal and other minerals, as reserved in the Patent.

plé,xdse usohilaA/eiepoopoal/Acb edoouew Jepiooal//:diy

sebed ¢ [Lzgorolzloz] v6.61
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20121046521
OFFICIAL RECORDS OF
MARICOPA COUNTY RECORDER
ADRIAN FONTES

The foregoing instrument is an
electronically prepared

full, true and correct copy

of the original record in this
office.

Attest: 04/25/2018 10:35:22 AM

By ﬂ\L‘\\S?;;{% Recorder

To Verify this purchase visit
http://recorder.maricopa.gov/recdocdatal/verifycert.aspx?id=197947

MCR 3 of 3
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e I
m%?rom: Paul Dembow <pv_dembow@yahoo.com>
Sent: Monday, June 17, 2013 6:59 AM
To: Doug Jorden
Subject: Fw: Roadway Easement issue S sl EXHIBIT 5%
Attachments: 3178-402.pdf; 12126TOPO.pdif PATE. 3 ~G-[8
Colette F, Ross
CR No. 50658
Doug,

I hope you had a great Father's Day!

I've been an aquaitence of Terry's for several years, Give me a call later today at my office 602-569-6900 ex. 207 to give
me some details. I told Terry to take a chill pill and not utter 'Law Suit." I'm sure cooler heads and property rights will

prevail.
Speak to you soon.
Regards,

Paul Dembow
Town Council

~ Town of Paradise Valley
6401 East Lincoln Drive
Paradise Valley, Arizona 85253
~4>80-348-3690

Disclaimer: All messages contained in this system are the property of the Town of Paradise Valley and are considered a
public record subject to disclosure under the Arizona Public Records Law (A.R.S. 39-121). Town employees, public
officials, and those who generate e-mail to and from this e-mail domain should have no expectation of privacy related to
the use of this technology.

----- Forwarded Message -----

From: "tmscali@aol.com” <tmscali@aol.com>

To: pdembow@paradisevalleyaz.gov, tmscali@aol.com

Sent: Saturday, June 15, 2013 1:19 PM

Subject: Roadway Easement issue

Paul,

attached is the Roadway Easement that was recorded with the county in 1960, a copy of the Topographic for the area and
a short email string between myself and the title company. My family owns parcel #172-47-78D and we wish to continue
the existing Private Road that supplies access to lots #172-47-22 and #172-47-23 and follow that recorded easement
across the south end of lots #24 and #25. Whether or not the town of PV wishes to accept and recognize the recorded
easement, AZ law provides an "Implied Way of Necessity" and all that is required by law is reasonable necessity. The
recorded Roadway Easement already specifies the only practical way to access our property and thus is "reasonable
necessity".

Aditionally, my family and wife in particular are suffering from the unnecessary emotional and financial stress caused by
the town's initial position which questions our right to obtain permit to build this private roadway to our parcel and
uitimately to serve as the way to supply utilities and acces to our property. We have spent hundreds of thousands
of dollars acquiring our property and toward our architect, Mark Candelaria, our Engineers, Fred Fleet, our attorney Doug
lorden, land surveyors, designers, etc. And, now that we have approached the town to seek permit for the grading &
- /;&cavation planning to build this Priavte Road, we have been effectively stonewalled and put off with a notion that the
“easement although recorded may or may not have been accepted by the county?
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The town has unnecessarily required me to pay for and conduct a land disturbance study for the surrounding parcels
mentioned above due to some potential land disturbance additions from our proposed Private Roadway. However, if the
town employees actually applied section IlIl.G. of the town Zoning as to land disturbance: "Grading within streets rights-of-
wﬂ%/ay or tracts of land for private roads is exempt from the disturbance calculations", then this study, the time, the costs and
elays were unnecessary. | feel abused and targeted and wish to receive fair and impartial support for the continued
development of the Roadway Easement and our family's new home under the existing building and zoning codes as they
are fairly applied to all town residents.

As | see it now, | am left with the options of your council's helping me through this issue or my suing all parties including
the town. | don't wish to waste millions of dollars pursuing my rights, but | can and | will. 1 am a man of principle first and
foremost. So, | ask for your support as my representative and as a town resident for the past 18 years. What else can |

provide you to help us with our cause?
Sincerely,

Terry Scali
.602-403-2778

From: Hodges, Douglas <Douglas.Hodges@ctt.com>
To: Scali, Terry <TScali@nfp.com>; 'Mark Vanderlinde' <MarkV@VRealtyAdvisors.com>; 'tmscali@aol.com'

<tmscali@aol.com>
Cc: Enget, Maria <maria.enget@ctt.com>; 'Allison Babij' <alley. babu@russlyon com>

Sent: Fri, Jun7, 2013 12:03 pm
Subject: RE: Property History

The document is attached. | did not receive an invoice from the title department so | guess there will be no
charge.

; Doug Hodges

Froperly Ressarch fﬂ

8710 N. Scottedale Rd,, Buile 100

Soottsdale, AZ 85253

Sootsdan A2 ooass. {##) CHICAGO TITLE AGENCY

Direct: 602.8687.1171
Whers Experience Equals Excelencs

From: Scali, Terry [mailto: TScali@nfp.com]

Sent: Friday, June 07, 2013 9:45 AM

To: Hodges, Douglas; 'Mark Vanderlinde'; 'tmscali@aol.com'
Cc: Enget, Maria; 'Allison Babij'

Subject: RE: Property History

Thx

From: Hodges, Douglas [Douglas. Hodges@ctt.com]

Sent: Friday, June 07, 2013 12:41 PM Eastern Standard Time
To: Scali, Terry; 'Mark Vanderlinde'; 'tmscali@aol.com'

Cc: Enget, Maria; 'Allison Babij'

Subject: RE: Property History

wwgkay | have requested this from our Title Dept. | will forward this when received with any invoice generated.
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Doug Hodges
Properly Kesearch
6710 M. Ecotsdale Rd., Suite 100 18 . o ; :
) Scotisdale, Az 85253 (%) CHICAGO TITLE AGENCY
/ doug. hadges@ct.com ey
Dirgct: 802.887.1171
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A iy,

Where Experience Equals Exgelence

From: Scali, Terry [mailto:TScali@nfp.com]

Sent: Friday, June 07, 2013 9:30 AM

To: Hodges, Douglas; 'Mark Vanderlinde'; 'tmscali@aocl.com’
Cc: Enget, Maria; 'Allison Babij'

Subject: RE: Property History

| need a copy and verification of the recorded version please. Thx, Terry.

From: Hodges, Douglas [Douglas.Hodges@ctt.com]

Sent: Friday, June 07, 2013 11:46 AM Eastern Standard Time
To: Scali, Terry; Mark Vanderlinde; tmscali@aol.com

Cc: Enget, Maria; Allison Babij

Subject: RE: Property History

Hello Terry — | apologize for the delayed turnaround on this. I've had an unusually heavy workload in the last
week or so & | had to set aside time to work on this. | believe I've found the deed you're looking for, at least |
hope so. | could not pull a recorded copy from our title plant because it is too old & not available through the
%Iant, & there would be a charge to request a copy from the title department. | was able to find a scanned
_inofficial copy on the Recorder’s website & I'm hoping this will satisfy your needs.

Please let me know if not.

Doty Hodges
Properly Ressarch o
6710 M, Scottsdale Rd., Suite 100 ey o SN — : ;
Scottsdale, AZ 85253 \#1) CHICAGO TITLE AGENCY
doug. hodgesfictt.com L

Cract: 6028671171

Where Experiance Equals Excelence

From: Scali, Terry [mailto; TScali@nfp.com|

Sent: Wednesday, June 05, 2013 6:34 PM

To: Mark Vanderlinde; Hodges, Douglas; tmscali@aol.com
Cc: Enget, Maria; Allison Babij

Subject: RE: Property History

Doug,

| also left you a voicemail on this issue. | need your help identifying and validating the roadway easement that
was filed in February 1960 by Phoenix Title and trust Co to create the easement that provides access to our
roperty on parcel 172-47-078D. In the worst case scenario there was originally an owner of the combined
mé)roperty that formed the 4 other lots and my lot. At some point in history those lots were split. AZ law requires
subdivisions to provide access to all lots. Since the “Easement for Roadway” document we have references
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the four other lots as early as 1960, | suspect that the subdividing of these properties happened sometime
earlier than 1960. Can you help me obtain this information? Thanks,

erry

Terrence M. Scali

CEO NFP Property & Casualty Insurance Services, Inc.

8201 N Hayden Rd, Scottsdale AZ 85258

P: 480-947-3556 | F: 480-947-6699 | tscali@nfp.com | www laprescali.com

®NFP

Froperty end
Casually Services, Inc.

Lapre Scali & Company is now NFP Property and Casualty, Inc. Learn more at www.laprescali.com and www.nfppe.com

From: Mark Vanderlinde [mailto:MarkV@VRealtyAdvisors.com]
Sent: Monday, June 03, 2013 5:11 PM

To: doug.hodges@ctt.com

Cc: Scali, Terry; Maria Enget; Allison Babij

Subject: Fwd: Property History

Hi Doug,

Thank you for coordinating the history on that Camelback lot. The buyer has asked for a bit more assistance in trying to
determine the specific documentation for an easement (from the batch you forwarded to Maria) that created the lot he
purchased. Please take a look at the information, and if you would, coordinate any help you can offer directly with Terry

Scali at the attached email.
B Again, thank you for assisting in helping this client untangle this lineage.
,fiegards,

Mark Vanderlinde

Private Client Advisor

Luxury Residential Sales and Development
The V'ella Group &

Sotheby's International Realty

Mobile; 602-619-6195
MarkV@TheVellaGroup.com
www.TheVellaGroup.com

Artfully Uniting Extraordinary Homes With Extraordinary Lives

Russ Lyon |

Soth

Begin forwarded message:

w,
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IN THE SUPERIOR COURT OF THE STATE OF ARIZONA
IN AND FOR THE COUNTY OF MARICOPA

TMS VENTURES, LLC.,
Plaintiff,
VS. CV 2016-005381
TERESA C. ZACHARIAH, et.al.,

Defendants.

N N N N N N N N N N N

Phoenix, Arizona
July 30, 2018

BEFORE THE HONORABLE PAMELA GATES

REPORTER'S TRANSCRIPT OF PROCEEDINGS
(Trial)

PREPARED FOR:
COPY

MICHELE KALEY, CSR, RPR
Certified Court Reporter #50512
(480) 558-6620
kaleym@superiorcourt.maricopa.gov
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2
3
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4
BY: Andrew Abraham
5 Brian F. Murphy
BURCH & CRACCHIOLO, P.A.
6 702 East Osborn
Phoenix, Arizona 85014
7
8
5 FOR THE DEFENDANTS/COUNTER-CLAIMANTS:
BY: Francis J. Slavin
10 Daniel J. Slavin
Jessica Dorvinen
11 LAW OFFICE OF FRANCIS J. SLAVIN
2198 East Camelback Road
12 Phoenix, Arizona 85012
13
ALSO PRESENT:
14
Ladonna Gaut
15 Assistant to Messrs. Murphy and Abraham
16 Rami Burbar
Technical Assistant to Mr. Slavin
17
18 X X X
19
20
21
22
23
24
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1 | case about the reverse of that, the intent not to land
2 | lock. And it starts, your Honor, by taking a look at
3 | Exhibit No. 2, which is the plat that we've recorded.
4 Your Honor, on the plat that was recorded in
511959, I believe, the TMS property is up here. And

6 | there is no evidence on the plat to suggest that a TMS
7 | property was intended to be land locked. In fact, in
8 | fact, what the evidence shows is that it was planned,
9 | actually, to have legal access.

10 And the reason why it was planned is, you'll
11 | see, your Honor, there's a zigzagging of the streets
12 | which is sort of a traditional way to get up the

13 | hillside. Zigzagging in the streets. And the lots,
14 | the defendants' lots were actually platted in a way to
15 | accommodate the final zigzag, which is right here.

16 And, your Honor, that same zigzag is exactly
17 | what Exhibit 1, the roadway easement, reflects. There
18 | may be questions about whether that roadway easement
19 | that was recorded that's now in front of you, your
20 | Honor, whether that was ever intended, whether that
21 | was ever accepted by the county. We're not going to
22 | present any evidence on that issue.
23 But one thing that's surely clear about this
24 | roadway easement is it reflects the intent of Phoenix
25 | Title and Trust to provide ingress, egress, and

APP187


efraser
Highlight


Go to Previous View Go to Table of Contents - Appendix |

71

1 A. Yes, and providing a gate code for future use.
2 Q. All right. Was Dr. Zachariah always amenable
3 | preclosing to unfettered access to the property you

4 | were looking at?

5 A. Teresa Zachariah, yes.

6 Q. And did either of the Zachariahs ever put any
7 | limitations on your use of the driveway as part of

8 | your due diligence before you closed?

9 A. Not that I'm aware of.

10 MR. ABRAHAM: Move admission, your Honor, of
11 | Exhibit 31.

12 MR. F. SLAVIN: No objection.

13 THE COURT: 31 is admitted.

14 (Whereupon, Exhibit No. 31 was admitted into
15 | evidence.)

16 Q. BY MR. ABRAHAM: Did you meet preclosing with
17 | any families, members of the Appel family, owners of
18 | Lot 237

19 A. I believe so.
20 Q. Can you tell us about that?
21 A. After we had contracted for the property, my
22 | son would have been six years younger then, so 23. He
23 | wanted to see this lot that we were going to build our
24 | dream home on. And so I drove over with him, and we
25 | drove up the driveway and ended up walking the
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1 | property. And as we were leaving, I saw that the
2 | neighbors on Lot 23, I think the Appel lot, seemed to
3 | be out and about. So we stopped at their driveway and
4 | walked up their driveway to introduce ourselves to
5 | them and did so.
6 Q. And did you have some pleasantries and
7 | conversations with them?
8 A. Yeah. It was a very short introduction. They
9 | were probably surprised to see somebody walking up
10 | their driveway. But I was trying to explain, hey, I
11 | just bought that property and I want to introduce
12 | myself and my child and, you know, just start a normal
13 | neighborhood relationship.
14 Q. Do you recall what members of the Appel family
15 | you actually met?
16 A. Well, as I came to learn later, I believe it
17 | was the children of the owners, Roseanne Appel. So
18 | not the owner of her property herself, but her
19 | children.
20 Q. Did you hear from any member of the Appel
21 | family prior to your closing on the lot that there
22 | were limitations on your use of the easement to gain
23 | access to the property you were buying?
24 A. No.
25 Q. All right. Let's look at Exhibit 119. Can
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1 |you tell us what Exhibit 119 1is?
2 A. It's referred to as a, looks like a seller's
3 | property disclosure statement.
4 Q. Is this a document that the seller completed
5 | and provided to you during due diligence?
6 A. Yes.
7 Q. All right. Let's go to, well, let's look at a
8 | couple of things. Down at the bottom of page one,
9 | there's a question and there's an answer where the
10 | seller's representing to you they have no knowledge of
11 | any CC&Rs.
12 Do you see that?
13 A. Yes.
14 Q. And now let's go to page two. And is there a
15 | whole section at lines 47 through 55 regarding access.
16 A. Yes.
17 Q. And now these are representations that your
18 | seller is making to you as a buyer and is part of due
19 | diligence, right?
20 A. That's correct.
21 MR. ABRAHAM: And let me move for admission,
22 | your Honor, of Exhibit 119.
23 MR. F. SLAVIN: No objection.
24 THE COURT: I thought that was 13. That's
25 | 119?
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1 MR. ABRAHAM: 119, your Honor.
2 MR. F. SLAVIN: 119.
3 THE COURT: 119 is admitted.
4 (Whereupon, Exhibit No. 119 was admitted into
5 | evidence.)
6 Q. BY MR. ABRAHAM: All right. The seller is
7 | representing to you at page 47 that there's legal
8 | access to the property?
9 A. Yes.
10 Q. And then representing to you at line 48 that
11 | there's physical access to the property?
12 A. Yes.
13 Q. But there is, if you go down to the section
14 | 52, there is some disclosure: Current road may not
15 | physically touch property, which may prevent physical
16 | access.
17 So you knew that the current improvements on
18 | the ground may not actually get to the property line
19 | of what you were looking at?
20 A. Yes, as for a vehicle.
21 Q. And I assume that's part of the reason you had
22 | Don Miller do a survey and took professionals up there
23 | to make sure you could actually fully get to the
24 | property, correct?
25 A. Correct.
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1 Q. Let's go to the next page, Ladonna, and then

2 | one more. Keep going to the last page where they

3 |sign. And here, just so we have the record, at line

4 | 192, starting at line 189 through 192, the seller

5 | makes, certifies regarding the information is true and
6 | correct to the best of their knowledge and is signed

7 | by Jeff Anderson?

8 A. Yes.

9 Q. Do you see that?

10 A. Yes.

11 Q. And then you acknowledge receipt of it down at
12 | the bottom on 1ine 203 on November 2nd, 20127

13 A. Correct.

14 MR. ABRAHAM: Okay. Now let's look at Exhibit
15 | 20. Keep going. Keep going. Let's get to the title
16 | commitment. It's at the end of that. Is that the

17 | exhibit?

18 MS. GAUT: That was 120.

19 MR. ABRAHAM: 1207
20 MS. GAUT: Commitment for title insurance.
21 MR. ABRAHAM: Yes.
22 Q. In front of you is what was marked 1in your
23 | deposition as exhibit three, and it's 120 at trial.
24 Is this a copy of the title commitment you
25 | received?
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A. Yes.

Q. All right. Now let's go and -- on the first
page, it's showing the proposed insured is your
entity, correct?

A. That's correct.

Q. All right. Let's go to the second page and
keep going. And it shows that the property is owned
by La Familia, which is your seller, correct?

A. Correct.

Q. All right. Let's go to the next page,
Ladonna. Keep going. All right.

And then it shows as one of the exceptions,
Exhibit 1, which is the easement, correct?

A. That's correct.

Q. Okay. So the title company confirms to you
that the easement, Exhibit 1, was a record, as well,
correct?

A. That's correct.

MR. ABRAHAM: I'd move the admission of 120,
your Honor.

MR. F. SLAVIN: No objection.

THE COURT: 120 is admitted.

(Whereupon, Exhibit No. 120 was admitted into
evidence.)

Q. BY MR. ABRAHAM: Now at some point during the
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1 | escrow before your closing, did you learn something
2 | about acceptance of the easement by the county, at
3 | least there was a question on that issue?
4 A. Yes, there was some question from the title
5 | company about finding or having some written document
6 | about acceptance of the easement.
7 Q. Let's look at Exhibit 122. Part of a title
8 | commitment includes requirements from the title
9 | company?
10 A. Yes.
11 Q. All right. And one of the requirements was
12 | requirement number three, proper showing of the
13 | easement being accepted by the County.
14 Do you see that?
15 A. I do.
16 Q. All right. And that's what you were just
17 | referring to?
18 A. That's correct.
19 Q. And there's some handwritten -- you don't know
20 | whose handwriting that is, I take it? Or do you?
21 A. I don't.
22 MR. ABRAHAM: Move admission of 122, your
23 | Honor.
24 MR. F. SLAVIN: No objection.
25 THE COURT: 122 is admitted.
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1 A. I think we revealed an e-mail earlier that

2 | kind of gave the timeframe, but I don't.

3 Q. Okay. But, basically, did Maricopa County

4 | provide you with any showing that it had approved or

5 | accepted the 1960 Easement?

6 A. I believe they responded that they turned all

7 | of this over to Paradise Valley, so I don't think they

8 | provided me anything.

9 Q. Okay. So you would understand that, when you
10 | went over there, they didn't tell you they accepted it
11 | and that, basically, since this area was incorporated,
12 | that that would be left up to the Town of Paradise
13 | Valley, correct?

14 A. I believe so.

15 Q. Okay. All right. Now it talks about here --
16 | let's look at number three. It says: Investigate
17 | applicable building, zoning, fire, health and safety
18 | codes, including applicable swimming pools, various
19 | regulations to determine any potential hazards,

20 | violations, or defects in the property.

21 Do you see that, sir?

22 A. Yes.

23 Q. Okay. Now I believe you stated that you had
24 | walked up to the property with Mr. Vanderlinde,

25 | correct?
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1 A. I believe that's correct.

2 Q. Okay. Because later on, Mr. Jorden wrote a

3 | letter to that effect to the title company.

4 Do you remember that?

5 A. I do.

6 Q. Okay. So this 1is a very important document

7 | that you went to the MLS and you talked to their

8 | sellers; and you were told there was legal access by
9 | virtue of this 1960 roadway easement, correct?

10 A. That's a compound question. I feel like

11 [ you're asking me to determine that that's the only

12 | thing that happened. What I did is I spoke to the

13 | owners representative on the property, and they

14 | confirmed that this easement existed and was valid.

15 Q. So basically then, if I can understand you

16 | correctly, you relied upon the seller's rep assuring
17 | you that this 1960 Easement was valid, correct?

18 A. That was one of the reliances.

19 Q. Okay. And the other reliance you had is that
20 | the title company, if they closed that transaction,
21 | then they must have received something that they
22 | believed it was sufficient to satisfy that
23 | requirement, correct?
24 A. That's correct.
25 Q. Okay. But you yourself never did, in fact, go
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1 | and confirm yourself, did not confirm that the, either
2 | the Town of Paradise Valley or Maricopa County had

3 | actually accepted this easement for public roadway,

4 | correct?

5 A. I may have attempted to reach out to parties

6 | to try to confirm that, but I never was able to

7 | confirm that.

8 Q. Okay. So, basically, what you then did is you
9 | closed the transaction relying upon others to confirm
10 | the validity of the 1960 Easement, correct?

11 A. Essentially, yes.

12 Q. Let's try 6 again. I'm sorry. Did I get that
13 {wrong? I'm sorry. I want 30. I beg your pardon,

14 | Rami. It's 30.

15 Okay. Now Mr. Abraham already showed you

16 | this e-mail, this Exhibit 30. And at the bottom of

17 | this e-mail, the e-mail you sent was, you sent it to
18 | Theresa and Joe Zachariah. And this is on November 5,
19 | correct?
20 A. Yes.
21 Q. Okay. And this was at a time before you had
22 | closed the purchase of the property, correct?
23 A. That's correct.
24 Q. And you closed the purchase of the property on
25 | November 16th, 2012, correct?
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1 Q. BY MR. F. SLAVIN: Getting back to Exhibit

2 | 119, which Mr. Abraham questioned you about, sir.

3 |Rami, I'd like you to go to line or box 52 on this

4 | one, right where it says, "use." Do you see that?

5 Okay. Now this is Seller's Property

6 | Disclosure Statement, which are regularly used in

7 | closing real estate transactions, correct?

8 A. Yes.

9 Q. And you're not a stranger to sellers property
10 | disclosure statements, are you?
11 A. No.
12 Q. Here, this states: Are you aware of any

13 | problem of legal or physical access to the property?
14 And then the statement says here: Current
15 | road may not physically touch property which may

16 | prevent physical access.

17 You saw that part, right?

18 A. Yes.

19 Q. And so you knew and understood that, even by
20 | going out and looking at the property, that the
21 | current road -- and here, my sense is this current
22 | road means the private or, excuse me, the driveway
23 | that's on the Zachariah property, correct?
24 A. I presume it could mean either that or the
25 | road, San Miguel, either or both.
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1 | think that was -- the way I took that was they were
2 | wanting to better understand how I might disturb the
3 | land or what I might build up there, which led to me
4 | inviting them to come to my house and see exactly what
5 | the plans are.
6 Q. But you never had a meeting with them, did
7 | you?
8 A. I met with one of the neighbors, but not the
9 | Zachariahs.
10 THE COURT: Is now a good time for the break?
11 MR. F. SLAVIN: Sure. 1I've got about ten more
12 | minutes and I'm done.
13 THE COURT: Okay. I'm sorry. You're welcome
14 | to sit. I'm not going to leave right now.
15 (Recess taken.)
16 THE COURT: We are back on the record in
17 | CR 2016-005381. A1l appearances previously 1in effect
18 | are still in effect.
19 Mr. Scali is still on the stand, still under
20 | oath. Your continued cross examination.
21 MR. F. SLAVIN: Thank you.
22 Q. Mr. Scali, isn't it true that you never spoke
23 | to Mr. or Mrs. Harrison regarding the claimed easement
24 | area across their property?
25 A. That's true.
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1 Q. Okay. And also, is it true that you never
2 | spoke to the Appels with regard, to either Terry Appel
3 | or Roseanne Appel regarding the easement area you're
4 | claiming over her property?
5 A. I did speak with the Appels or whoever was in
6 | their driveway that day. Maybe I assumed wrong, but I
7 | thought it was family members.
8 Q. And you have not produced any e-mails so far
9 | as far as, between you and the Appels that I could
10 | find?
11 A. I don't believe I have any e-mails between us.
12 Q. Okay. And of course, Mr. Smith, same thing.
13 | You had no discussions with him prior to your purchase
14 | with regard to the roadway easement, correct?
15 A. Are you talking about Jerry Smith?
16 Q. Jerry Smith, yes, owner of Lot 257
17 A. I don't think I spoke with him until after the
18 | purchase.
19 Q. Okay. So out of those 22, 23, 24 and 25, you
20 | had just spoken to the owners of Lot 227
21 A. And as I stated before, the folks who were 1in
22 | the driveway at Lot 23.
23 MR. F. SLAVIN: Okay. That concludes my cross
24 | examination.
25 THE COURT: Thank you.
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1
2 REDIRECT EXAMINATION
3 | BY MR. ABRAHAM:
4 Q. Terry, just a few follow-up questions. You're
5 | not claiming that the County or the Town accepted the
6 | easement that's Exhibit 1, are you?
7 A. Not at this point. I have no reason to
8 | believe.
9 Q. And did the title company issue to you an
10 | owners policy of title insurance following closing?
11 A. Yes.
12 Q. Did you provide the title company with
13 | everything they asked for during escrow regarding any
14 | matter?
15 A. Everything that I could, I provided them, yes.
16 Q. Ladonna, can you put up 69?7 And if you would,
17 | can you zoom into the common property line between TMS
18 | and Lot 22. A little bit closer.
19 MR. F. SLAVIN: Your Honor, I may have an
20 | objection. This might be going beyond my cross
21 | examination.
22 THE COURT: Overruled.
23 Q. BY MR. ABRAHAM: You were asked on cross
24 | examination about boulders and washes on your
25 | property.
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1 | evidence, your Honor.

2 MR. F. SLAVIN: No objection.

3 THE COURT: 27 1is admitted.

4 (Whereupon, Exhibit No. 27 was admitted into

5 | evidence.)

6 Q. BY MR. MURPHY: Ma'am, I already quoted in, if
7 | you recall, the initial offer you made was $530

8 | thousand. In your e-mail of April 18, 2012, you

9 | increased your offer to $550 thousand; is that

10 | correct?

11 A. Yes.

12 Q. And though I don't have it in this e-mail, you
13 | later increased your offer to $600 thousand; is that
14 | correct?

15 A. That's correct.

16 Q. But that offer was, in fact, to be funded 50
17 | percent by you, the owner of Lot 22, and 50 percent by
18 | the Appels, the owner of Lot 23; is that correct?

19 A. That's correct.
20 Q. So both you and the Appels made an offer of up
21 | to $600 thousand to acquire the TMS property?
22 A. It wasn't the TMS property at the time. But,
23 | yes, that raw land up there, we did offer 600k.
24 Q. The 3.44 acre parcel that sits directly south
25 | of your property and the Appels' property?
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1 A. That's correct.
2 Q. In fact, you thought the property might be
3 | developed, and that's why you were trying to acquire
4 1it. Isn't that true?
5 A. That would be one of our concerns. Our main
6 | reason for trying to purchase the property is we were
7 | going to donate it to the Phoenix Mountain Preserve.
8 Q. But the reason you were going to donate it was
9 | to ensure it was never developed; is that right?
10 A. That's correct.
11 Q. And as it happened, Mr. Scali outbid you for
12 | the property. Is that your understanding?
13 A. He obviously bought the property. I don't
14 | know that there was, to my recollection, David Appel
15 | was talking to Jeff, and as Terry Scali himself said,
16 | he was going to get back to David if there was an
17 | offer. My understanding is he never did, so it was
18 | never an issue of bidding going on.
19 Q. But you and the Appels agreed to combine your
20 | resources to pay $600 thousand to eliminate the risk
21 | presented by an easement that you had believed was
22 | invalid and unenforceable?
23 A. Yes.
24 Q. If you could post Exhibit 48, which has been
25 | admitted into evidence and go to page three, please.
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And if you could zoom in on the boundaries between Lot
22 and Lot 23, please.

Ma'am, let's focus on your use of the
easement. Let me start off by stating you understand
that this was an e-mail, pardon me, a survey that was
prepared by a gentleman named Ryan Fidler of a company
called RLF who you had retained to do surveying work;
is that correct?

A. I don't see that written on here. I'm taking
your work for that.

MR. MURPHY: Let's see if we can shrink down
again, and I'll go down to the signature and stamps on
this document. Could you enlarge the corner? That's
not quite showing here.

MS. GAUT: Is that what you want?

MR. MURPHY: No. We need the signature RLF at
the top.

THE WITNESS: I see the RLF on the page. 1
don't see a date.

Q. BY MR. MURPHY: Maybe the enlargement would
make that clear.

A. Okay.

Q. Ladonna, you need to scroll down to get the
text that I need here. If you could go to the top of

the page, sorry. There we are.
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1 RLF Consulting is the group that's related to
2 | Mr. Fidler. Is that your understanding?
3 A. Only from what you're telling me. I presume
4 | that RLF and Fidler, we probably paid, but it was
5 | probably set up by our legal team.
6 Q. Very good. Let me -- this is already admitted
7 | in evidence, so why don't we go back again, if you
8 | would, to that portion that shows the distinction
9 | between Lots 22 and 23 and start right there, if you
10 | would.
11 A. Will you zoom out and then zoom back in?
12 Q. Sure.
13 A. Just so I know what we're looking at.
14 Q. Sure.
15 A. I think I get it. I think this is my house
16 |and I think -- but just to be sure, okay. Now you can
17 | zoom in. Thank you.
18 Q. Great. And if you could zoom in on this
19 | aspect of the driveway just a little bit lower,
20 | please.
21 And to set the stage, ma'am, your house is at
22 | the bottom of the screen. That's Lot 22. And then
23 | just above that is Lot 23 owned by the Appels; is that
24 | correct?
25 A. That's correct.
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1 Q. And this shows that, in order to get access to
2 | San Miguel Avenue, the Appels' driveway crosses a

3 | portion of your driveway, Lot 22, correct?

4 A. Their driveway crosses part of mine, yes,

5 | that's correct.

6 Q. And if you could go down the, oh, course of

7 | the easement -- very good -- stop right there. This
8 | also shows the dotted line at the center is the

9 | boundary between Lot 22 and Lot 23.

10 Is that your understanding?

11 A. Yes, that's my understanding.

12 Q. And your driveway has an extension that goes
13 |on to Lot 23, the Appels' property as a turnaround

14 | area for your driveway, correct?

15 A. That's correct.

16 Q. And that is in the easement area?

17 A. Yes.

18 Q. Is that right?

19 A. So you're asking me if that easement area.
20 MR. F. SLAVIN: Your Honor, he's asking for a
21 | legal conclusion about easement area and that sort of
22 | thing.
23 THE COURT: To the extent that counsel's
24 | referring to easement area, it's not a conclusion of
25 | law. We're just using it to define the area depicted
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1

2

3 CERTIFICATE

4

5

6 I, MICHELE KALEY, do hereby certify that
7 | the proceedings had upon the hearing of the foregoing
8 | matter are contained fully and accurately in the

9 | shorthand record made by me thereof, and that the

10 | foregoing typewritten pages of said transcript contain
11 | a full, true and correct transcript of my shorthand
12 | notes taken by me as aforesaid, all to the best of my
13 | skill and ability.

14

15

16 DATED this 9th day of September,

17 | 2018.

18

19 /S/

MICHELE KALEY, RPR
20 CERTIFIED REPORTER
CERTIFICATE NO. 50512

21
22
23
24
25
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18
1 |1is the Appels' here. This is the Harrisons' here.
2 | And the one partially in view is the Smiths'. The one
3 | at the very end is Kathy Brown.
4 Q. And also this indicates the 50-foot
5 | right-of-way area that's the subject of this lawsuit.
6 Do you see that?
7 A. Yes, I do.
8 Q. Okay. In the red, correct?
9 A. Correct.
10 Q. And you previously testified that that red
11 | 1ine, the distance from that red line to the front of
12 | your property is approximately --
13 A. 24 feet.
14 Q. -- 24 feet?
15 A. Yeah.
16 Q. Did, and you understand that the plaintiff is
17 | seeking to use your driveway up to the turnaround
18 | area.
19 Do you see that?
20 A. Yes.
21 Q. And you understand that's something that the
22 | plaintiff is seeking the Court to grant it judgment to
23 | be able to do on your property, correct?
24 A. Yes.
25 Q. Okay. Did you ever understand, when you
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1 | bought the home or after that, that this was anything,
2 | other than just a private drive to serve your
3 | residence?
4 A. Yes. I saw this as a private drive to serve
5 | my residence.
6 Q. Okay. Let's move on. There was some
7 | discussion yesterday when Mr. Murphy examined you with
8 | regard to some addenda or addendums -- whatever you
9 | want to say -- to a purchase contract that you and
10 | your husband had signed for the purchase of this home,
11 | correct?
12 A. Correct.
13 Q. Okay. Let's go to, let's go to Exhibit 23 for
14 | a minute. So this is the addendum to the purchase
15 | contract, and it shows your name and your husband's
16 | name. Do you see that?
17 A. Yes, I do.
18 Q. Okay. And it's for the premises located at
19 | 5505 East San Miguel Avenue, Paradise Valley.
20 Okay. Let's go down below this, Rami, for a
21 | moment.
22 Again, it sets forth here the sale price to be
23 | a million three ten. And that was the original sale
24 | price that was set forth in the purchase contract that
25 | you had originally signed for this home, correct?
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1 | fairly well-known entity in Arizona. And it's very

2 | high in this area. 1It's very steep. There's lots of

3 | boulders. I've discussed this with Bill Mead. My

4 | opinion, at this point, is no one's ever developed it

5 | before. It's not going to be. I see the boulders. I

6 | see the steepness of this. I see the gate.

7 Q. The gate, meaning the --

8 A. There's a gate at the end -- I'm sorry.

9 | There's a gate at the end of my driveway that's been
10 | there that, basically, would block this area. And the
11 |only -- you know, I'm relying on experts that are
12 | title examiners. And they have looked and they don't
13 | find this. It doesn't seem to show up, except with
14 | the bank who is now looking at a property that they're
15 | going to have to foreclose on. So there's a lot of
16 | issues that to me said, hey, why are they -- this
17 | easement doesn't even exist.

18 Q. Can you tell me why you looked in this area in
19 | the first place to buy a home?

20 A. Yes. It was because of the mountains and

21 | because of the peace and nature surrounding it. I'll
22 | give you a little background without going too far. I
23 | grew up in the country. I like open space. I like

24 | nature. And my husband and I settled in Carefree,

25 | which is the north part of the Phoenix area. And we
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1 |1lived close to Black Mountain, and we loved that. It
2 |was nice. It's peaceful. 1It's like being in nature,
3 | but still close to the city.
4 Both being physicians, if you're going to be a
5 | pulmonary critical care physician, you're not going to
6 [ do that in a town of two to 3000 people, so you need
7 | to live in a larger city. But it was great to live in
8 | Carefree, except -- I said I was a pulmonary critical
9 | care physician. After eight years of emergencies
10 | happening at 2:00 a.m. and driving 45 minutes to an
11 | hour one way to get to hospitals, it got a little
12 | tiring.
13 So we were looking for a property like we had
14 | there without the drive. And so this property was
15 | perfect for that. I can also say that one of the
16 | great things -- and still today -- I like about the
17 | property is, it is very quiet. Even the roads around
18 | there because of the Camelback's positioned. I get
19 | home, and it's a sanctuary. I don't hear anything.
20 So summing up what I said was, it was because
21 | of wanting the same type of home that I had in
22 | Carefree without that drive for my job.
23 Q. Okay. You were here yesterday to hear the
24 | testimony of Mr. Scali. And you were also asked
25 | questions by Mr. Murphy with regard to certain
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1 | communications that are alleged to have occurred
2 | between you and Mr. Scali.
3 Do you recall that?
4 A. Yes, I do.
5 Q. Do you recall when you first -- what was your
6 | first contact with Mr. Scali? Was it with him
7 | directly or someone representing him? Do you recall
8 | someone representing him?
9 A. No. I remember the episode at, where I was
10 | out doing yardwork at the top of my driveway.
11 Q. Do you know when that occurred? What time it
12 | was?
13 A. It was some time before purchase. 1 would
14 | say, no, I do not know the exact date.
15 Q. Okay .
16 A. I know it was one, a few-week period before I
17 | actually talked to him on the phone.
18 Q. Okay. Okay. So you had this first meeting.
19 | And can you -- so what were you doing at the time?
20 | Were you outside your residence? Were you inside?
21 A. I want to clarify. It was not a meeting that
22 | was set up. Now it may have been set up with the real
23 | estate agent and Terry, but I was just surprised by
24 | them showing up. I was out doing yardwork. I just
25 | happened to be there. It wasn't something I was
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1 | planning to be there for.
2 Q. Okay. So it was Mr. Scali, and I think he
3 | testified it was a couple of real estate agents?
4 A. I know that at least one of them was a real
5 | estate agent because he introduced himself. And Terry
6 | introduce the himself, as well.
7 Q. Okay.
8 A. There was one other person. And in hindsight,
9 | I suspect that was the other real estate agent, but I
10 | didn't know that at the time.
11 Q. And can you recall the discussions or the
12 | nature of the, the content of the discussions that had
13 | occurred on the driveway meeting?
14 A. Again, seven years ago, do I remember exact
15 | wordings? No. But this has been important to me over
16 | the past seven years, so I do have some memory of all
17 | of this. And, obviously, they were looking at the
18 | purchase of that land above. I knew it was for sale.
19 | We had tried to purchase it ourselves, so I was
20 | surprised by them.
21 So first off, they were introducing themselves
22 | to me. And I knew in that conversation, they were
23 | looking at the land above. I know we talked about
24 | cooking, for some reason. And I know we talked about
25 |how I 1liked living there. But it was a very short
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1 | conversation. It was a chitchat. And they left and I
2 | finished my yardwork.
3 Q. So when you say they left, had they walked up
4 | the driveway?
5 A. Yes. That's how I met them.
6 Q. And you recall they then walked back down the
7 | driveway?
8 A. Yeah. Yes, I do. Now I know from their
9 | testimony, they've talked about going up further on
10 | the property. Can I say they did or did not? No. I
11 | went ahead and finished my yardwork and I went back in
12 | the house. So what happened after that, I don't know.
13 Q. But as long as you were outside, they walked
14 | away back down the hill?
15 A. Yes.
16 Q. Correct?
17 A. Yes.
18 Q. Okay. And was there any discussion at all
19 | with regard to the enforceability or the application
20 | of the 1960 Roadway Easement?
21 A. We didn't discuss that.
22 Q Never discussed it?
23 A. (Witness shakes head left to right).
24 Q Okay. So that was your very first contact
25 | with Mr. Scali, correct?
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1 A. Correct.
2 Q. Who you referred to now as "Terry"?
3 A. I will be more than happy to call him
4 | Mr. Scali or call him Terry.
5 Q. Okay. And so when, do you recall what was
6 | your next contact with Mr. Scali?
7 A. When he called me on the phone and told me who
8 | he was and that he had purchased the property. By
9 | looking at the e-mails, I know that was somewhere,
10 | November 4th, 5th. It's the day before the e-mail.
11 Q. Can we get Exhibit 30 up on the screen?
12 A. Actually, I stated that wrong. I don't look
13 | at my e-mail often. And so there's an e-mail in here
14 | that's dated November 5th. I believe I talked to him
15 | on November 6th because, on November 7th, there's one
16 | that says, "good to talk to you yesterday."
17 Q. So --
18 A. So I read this e-mail after I talked to him.
19 Q. Okay. So, basically, Mr. Scali, is he the one
20 | who initiated the phone call?
21 A. Yes.
22 Q. Okay. And, again, do you recall essentially
23 | or generally what was discussed during that phone
24 | call?
25 A. I remember that he tells me he's purchased the
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1 | property. It was a very cordial conversation. And it
2 | was important to me that he -- because I was, again,

3 | as we talked in the past, we were trying to purchase

4 | the property. And how David Appel had left it with

5 | Jeff Anderson was he would let us know, so I was a

6 | little surprised. But I did tell him we were trying

7 | to purchase it. We didn't want it developed. We were
8 | going to donate it. But I also congratulated him on

9 | the purchase, but that's all I remember of the
10 | conversation.
11 Q. And then he follows up with, the e-mail on
12 | November 7th, says: Thanks, Teresa. We should have
13 | more info to share in a few weeks. Our best until

14 | then, Terry.

15 Right?

16 A. Yes.

17 Q. Okay. And did Mr. Scali ever share with you
18 | and your husband the actual, or his plans for

19 | development of the property?
20 A. No.
21 Q. Did, after you had this conversation and
22 | these, this e-mail exchange, did you end up contacting
23 | a lawyer?
24 A. The first lawyer I contacted was back when we
25 | were trying to purchase and donate, which was a
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1 | gentleman named Christopher Wooten who I happened to
2 | know who was in real estate. I knew him from a
3 | medical, from taking care of him. And I reached out
4 | to him, but I didn't go much further at that point. I
5 |was trying to work out how to purchase and donate.
6 | And at this point, I have not contacted a lawyer
7 | otherwise.
8 Q. Okay. Now I believe there was a request,
9 | there were e-mails yesterday with regard to his
10 | request for the gate code and for access?
11 A. That's correct.
12 Q. Let's go to Exhibit 212 for a minute. I
13 | believe we looked at this yesterday, or you were asked
14 | about this yesterday. And here he is contacting you
15 | in January asking, what's the best way for him to use
16 | the driveway and to get access to the lot.
17 Do you see that?
18 A. Yes, I do.
19 Q. And then you send an e-mail back, basically,
20 | providing him with the gate code and how to use the
21 | gate code to access his property, correct?
22 A. That's correct.
23 Q. All right. And by this, were you doing
24 | anything more than being a good neighbor?
25 A. I guess I didn't even really consider it a

APP219



Go to Previous View Go to Table of Contents - Appendix |

44

1 | neighbor at the time. I was being open and respectful
2 | to be able to go up and look at the property. In my
3 |mind, no one had -- he tells me he has purchased the
4 | property. And in my mind, he may go -- it's hard to
5 | see on paper. It's hard to see from the street level
6 | even.

7 So in my mind, I think he's going to go up,

8 | have it surveyed; and he's logically going to come to
9 | the same conclusion that everyone else has, that this
10 | is nearly impossible to develop. I had no reason not
11 | to let him survey the property.
12 Q. Did you, at any time, have any discussions

13 | with Mr. Scali regarding the 1960 Roadway Easement?
14 A. No.

15 Q. At some point 1in time, I believe you sent an
16 | e-mail to the Town of Paradise Valley to, was it then
17 | Mayor Scott LeMarr?

18 A. If you're referring to the e-mail I sent with
19 | the attachment of the geotech survey?
20 Q. Yeah, you talked about that yesterday.
21 A. Is that what we're discussing?
22 Q. Yeah, right.
23 A. I met Mr. Mead at the Town, but I really had
24 | not had a lot of interaction in this way. Actually,
25 | ended up sending the e-mail to 30 different people
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1 | because I didn't know who to send it to there.
2 Q. And that e-mail also went to a planner at the
3 | Town by the name of George Burton?
4 A. Yes.
5 Q. Okay. And in that e-mail, you were expressing
6 | your concern about safety?
7 A. Yes.
8 Q. Okay. And that was, basically, your concern
9 | at that point in time?
10 A. Yes.
11 Q. Okay. Mr. Scali talked about some agreement
12 | to relocate the security gate on your property. Was
13 | there ever an agreement to do that?
14 A. No, there was never an agreement. Terry and I
15 | did discuss the gate. Again, even today, my gate is
16 | still a little bit of an issue.
17 Q. Kind of a pain in the what, whatever?
18 A. If you will.
19 Q. Okay .
20 A. But it's two-ways ward, I guess.
21 Q. Yes.
22 A. But if you come to my property, the gate
23 | code -- how this was designed is the gate code is at
24 | the bottom of the hill. My driveway, I'm sure there's
25 | an exact number somewhere. But let's say it's a
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1 | hundred feet up a steep incline, and it's narrow. So
2 | you put in the gate code and you drive up; and then

3 |all of a sudden, the gate didn't open all the way.

4 | And so it's not opened, and I've done this a few

5 | times. You work on your dexterity of driving back

6 | down the driveway. And so I was trying to -- the gate
7 | was a hassle for me, and I didn't want it to be a

8 | hassle for him; so I was trying to be helpful with the
9 | gate.
10 Q And were you --
11 A. But let me finish that.
12 Q Yeah.

13 A. So to me -- and even today -- it still makes
14 | sense for the gate to be further down the hill, closer
15 | to the key pad.

16 Q. And that's something that you've considered
17 | doing yourself?

18 A. Yes.

19 Q. Okay. But you haven't gotten there yet to
20 | actually move the gate down?
21 A. Well, we got a little sidetracked.
22 Q. Okay. All right. So, again, did you ever
23 | believe that you had any agreement or understanding
24 | with Mr. Scali with regard to whether or not he could
25 | use your driveway permanently to gain access to his
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1 |1lot?
2 A. We never discussed that.
3 Q. And Mr. Scali never sent you any kind of an
4 | e-mail to that effect confirming conversations?
5 A. I think we've seen the e-mails. There was
6 [quite a few of e-mails in the 1st of November and then
7 | there's one in January and one in June.
8 (Discussion off the record.)
9 Q. BY MR. F. SLAVIN: Okay. I'd like to show
10 | you, if you will, Exhibit 208, please.
11 Can you identify what's depicted in this
12 | photograph?
13 A. Yes. You're standing at the bottom of my
14 | driveway where those two gentlemen are standing on a
15 | bunch of dirt. And up on my driveway is a large
16 | boulder that a gentleman is standing by.
17 Q. What period of time are we talking about here?
18 A. Everybody knows about 9/11, but I think this
19 |was 9/14. There was a large storm that came through
20 | Paradise Valley. And I hear people talk about going
21 | through a flood, going through a fire, but until
22 | you've been through it, you don't really understand
23 |it.
24 Q. Okay.
25 A. And the night of that storm, I keep hearing
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1 | rumbles of something. At the time, I didn't know what
2 | it was; but now I realize it was a lot of small

3 | boulders falling down. But then there was a loud

4 | crash and there was a large amount of water that came
5 | flooding down the hill. Water started coming in with
6 | mud into our house.

7 And so this was the morning after. And we

8 | were having trouble with water. We were having

9 | trouble with our pool. It was demolished. And then,
10 | like all good men, my husband was going to go to work
11 | and let me clean it up.
12 Q. Oh, no.

13 A. And that boulder was blocking his ability to
14 | get out of the driveway, but he managed. And so I'm
15 | trying to figure out what to do here. And I have

16 | friends who happen to be retired policemen. And I

17 | called him and he told me call the town mayor; that

18 | they will come when it's a safety issue. And that

19 | boulder was precariously placed right in the middle of
20 | my driveway.
21 That's my electric behind it. That's my water
22 | behind it. And right behind these people standing at
23 | the end of the street is the Brown's house. It wasn't
24 | the Browns at the time. It was the Drums. But if
25 | that boulder continued to roll, it was going to run
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into their home. So I called the mayor and they came
and helped.

Q. And did the Town of Paradise Valley clean up
the area where all of this dirt was located?

A. Yes, they did.

Q. And did they end up removing the boulder?

A. They removed it from the driveway with two
boulders -- one in front, one behind -- and walked it
down. But you'll see, if I point right here, that's
at the end of my driveway. Just coming over this
area, that boulder still sits there today.

Q. Okay. So it was just moved down the hill and

it was repositioned, if you will, to the right --

right -- here of the curb?
A. Right.
Q. To your driveway; is that correct?
A. For memories.

Q. Okay. Did you send a copy of this information
to Mr. Scali?
A. Yes, I did.
MR. F. SLAVIN: Do you have Exhibit 144,

THE COURT: What's 2777
MR. F. SLAVIN: I think it's 144.
THE COURT: Sorry. Thank you.
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1 Q. BY MR. F. SLAVIN: 1Is this a copy of an e-mail
2 | that you sent to Mr. Scali dated December 15th, 20147
3 A. Yes. But full disclosure, I sent it, but my
4 | husband wrote it.
5 Q. Okay. And what was your reason for sending
6 | this e-mail to Mr. Scali?
7 A. We ourselves had been concerned about our own
8 | safety even back when we had the geotech survey done.
9 | This storm kind of bolted, jolted is the word, sorry,
10 |us literally. And we were concerned ourselves. Our
11 | neighbors were concerned.
12 This was, I don't want to say a life-changing
13 | experience, but it was definitely a neighborhood
14 | experience. That storm was scary and he was looking
15 | at this property above. I hadn't heard from him in
16 | quite some time. I wanted him to know how we felt
17 | about 1it.
18 Q. It says here about half way down, it says: We
19 | have attached pictures for your review from just one
20 | homeowner. That means yourself, correct?
21 A. Yes.
22 Q. And it is clear that no fencing or
23 | construction skirts would stop boulders this size from
24 | rolling down.
25 Do you see that?
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1 A. Yes.

2 Q. Okay. Then you go on to say all of the

3 | homeowners below your 1lot incurred similar problems

4 | and have pictures to validate this safety concern.

5 | And then it goes on to say: In fact, there are

6 | boulders that are ten times the size of this one that

7 |will be disturbed during any construction process.

8 A. That's correct.

9 Q. So, again, you wanted to share your concern
10 | with Mr. Scali that potentially something 1like this
11 | could happen if he proceeded to construct his home?
12 A. I think we -- in my mind, we had two
13 | objectives. One, to let him know we were very
14 | concerned; but, also, he should concerned and he
15 | should know what's going on.

16 Q. Did you receive any response to this e-mail?
17 A. No.

18 MR. F. SLAVIN: Okay. So at this point, we
19 | would move for admission of the following exhibits:
20 | 19, 21, 23, 140, 143, 145, 146, 206, 212, 239, which
21 | we understand 1is maybe a duplicate of one of the

22 | plaintiff's exhibits, but it has a certification

23 | associated with it, Exhibit 288, and then we've got
24 | two apparently that are still objectionable from the
25 | plaintiff's standpoint. That's 208 and 144.
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1 A1l right. Counsel, we're going to recess for
2 | the evening. We're at 4:30. I know we got started a
3 | little bit late this morning. My calculation 1is that
4 | Plaintiff's today used 125 minutes. Defense used 176
5 | minutes which puts us at 14 minutes behind schedule.
6 (I'm going to worry about how to make this up.
7 All right, folks. I'll see you tomorrow.
8 (Matter concluded.)
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
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2
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4
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11 | a full, true and correct transcript of my shorthand
12 | notes taken by me as aforesaid, all to the best of my
13 | skill and ability.
14
15
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20 CERTIFIED REPORTER
CERTIFICATE NO. 50512
21
22
23
24
25

APP229



Go to Previous View Go to Table of Contents - Appendix |

1
1 IN THE SUPERIOR COURT OF THE STATE OF ARIZONA
2 IN AND FOR THE COUNTY OF MARICOPA
3
4 )
TMS VENTURES, LLC. )
5 )
Plaintiff, )
6 )
VS. ) CV 2016-005381
7 )
TERESA C. ZACHARIAH, et.al., )
8 )
Defendants. )
9 )
)
10
11
Phoenix, Arizona
12 August 1, 2018
13
BEFORE THE HONORABLE PAMELA GATES
14
15
REPORTER'S TRANSCRIPT OF PROCEEDINGS
16
(Trial)
17
18
19
PREPARED FOR:
20 | COPY
21
22
23 MICHELE KALEY, CSR, RPR
Certified Court Reporter #50512
24 (480) 558-6620
x kaleym@superiorcourt.maricopa.gov

APP230



Go to Previous View Go to Table of Contents - Appendix |

2
1 APPEARANCES
2
3
FOR THE PLAINTIFF/COUNTER-DEFENDANT:
4
BY: Andrew Abraham
5 Brian F. Murphy
BURCH & CRACCHIOLO, P.A.
6 702 East Osborn
Phoenix, Arizona 85014
7
8
FOR THE PLAINTIFF/COUNTER-DEFENDANT:
9
BY: Andrew Abraham
10 Brian F. Murphy
BURCH & CRACCHIOLO, P.A.
11 702 East Osborn
Phoenix, Arizona 85014
12
13
FOR THE DEFENDANTS/COUNTER-CLAIMANTS:
14
BY: Francis J. Slavin
15 Daniel J. Slavin
Jessica Dorvinen
16 LAW OFFICE OF FRANCIS J. SLAVIN
2198 East Camelback Road
17 Phoenix, Arizona 85012
18
ALSO PRESENT:
19
Ladonna Gaut
20 Assistant to Messrs. Murphy and Abraham
21 Rami Burbar
Technical Assistant to Mr. Slavin
22
23 X %k X
24
25

APP231



Go to Previous View Go to Table of Contents - Appendix |

39
1 Q. And the subsequent reports, was that -- or the
2 | subsequent materials from Mr. Vann you examined, was
3 | that still contained 1in his materials?
4 A. No, I did not see that recommendation in his
5 | subsequent report.
6 Q. Well, what is a rockfall impact zone?
7 A. It's a horizontal area that is dedicated to,
8 | essentially, collect rockfall that may fall from up
9 | above. Basically, it allows for kind of a safe place,
10 | @ safe place for rocks to fall.
11 Q. It's a horizontal plane on the property?
12 A. Yes.
13 Q. Okay. And is the length of the plane of the
14 | rockfall zone, 1is that related to the height of the,
15 | let's say of a cut in the hillside?
16 A. It is. There's no hard and fast rule on how
17 | wide that horizontal zone should be. It has a lot to
18 | do with the height of the cut that you mentioned. It
19 | also has a lot to do with the quality of the rock that
20 | you're cutting into. If it's a very high quality and
21 | sound, you need little space. But if it's weak and
22 | fractured, you need more space.
23 Q. Okay. So what impact can vibration from heavy
24 | equipment have on the overall slope stability on a
25 | thicker piece of property?
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1 A. Well, it could have a huge affect because
2 | those rocks that are there, the outcrops that we
3 | looked at earlier and boulders that are laying there,
4 | they are currently stable. However, they've never
5 | experienced vibrations from construction. They've
6 | only experienced the environment.
7 And so a little bit of vibration could
8 | adversely affect the stability because there could be
9 | some soil that's holding a rock in place that gets
10 | vibrated, the soil gets vibrated loose and, all of a
11 | sudden, that lock doesn't have that support anymore.
12 | And it could fall down the hill very easily, so it
13 | could be affected negatively.
14 Q. Is there a safety factor of 1.0 that's used 1in
15 | evaluating a stability of cuts and fills?
16 A. Well, there's a safety factor, yes, but 1.0
17 |isn't it. It's usually 1.5 that's used commonly for
18 | an acceptable factor of safety. When you identify a
19 | factor of safety that's less than 1.0, that means it
20 | could fall at any moment. That's essentially the,
21 | kind of the -- you can kind of think of 1.0 as the
22 | break-even angle.
23 And so from an engineering perspective, we
24 | don't feel comfortable 1living with just a 1.0 factor
25 | of safety. So what we say is we want it designed to
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1 | permission?
2 A. Yes, sir.
3 Q. Now, sir, I want to make sure that we testify,
4 | that we identify what you aren't going to talk about.
5 Would you agree that you did not retain or you
6 [ did not identify any conflicts or inconsistencies as
7 | it relates to legal access to the property? That
8 |wasn't part of your scope of work?
9 A. That's correct.
10 Q. And you don't intend to offer any opinions
11 | regarding the legal access issue; is that correct?
12 A. That's correct.
13 Q. And we've noted you did a report of March 9,
14 | 2017. I think you also did a supplement in July of
15 | 2017; is that correct?
16 A. That's correct.
17 Q. And those both included a section entitled
18 | geologic and geotechnical observations and comments.
19 Do you recall that, generally?
20 A. I do.
21 Q. And in that, you expressed opinions
22 | criticizing the investigation that had been done of
23 | the property by Vann Engineering and proposed
24 | development schemes that had been given to you; is
25 | that correct?
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1 A. That's correct.
2 Q. And those opinions all related to a proposed
3 | future development of the TMS property. Is that your
4 | understanding?
5 A. Yes.
6 Q. They did not relate to the developability of
7 | the property in 19607
8 A. That's correct.
9 Q. Now you were asked by Mr. Slavin about the
10 | risk of boulder fall from storm water and rockfall.
11 | Those risks can be accounted for geotechnically with
12 | good plans. Would you agree with that?
13 A. I think there's a certain level of protection
14 | that can be implemented during construction and after.
15 Q. And you mentioned a safety level of 1.0 or
16 | more are the accepted thresholds in that regard in
17 | your industry?
18 A. That's correct.
19 Q. And you said to develop safely, number one,
20 | you need to do, you need a good topographic study. Is
21 | that correct so far as a starting point?
22 A. Yes.
23 Q. You need to do geology work, including rock
24 | coring; that is correct?
25 A. Yes.
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1 Q. Okay. And so, and the slope of -- if I

2 | understand correctly, the slope category is you take

3 | the distance horizontal and then you take the distance

4 | vertical and that comes up with a slope or a

5 | percentage.

6 Is that fair?

7 A. It is, yes.

8 Q. Yeah.

9 A. The 53 percent is the reference to the slope
10 | angle from the south edge -- or, I'm sorry, from the
11 | north -- yeah, the south edge of the property in
12 | question to the north edge of the property in question
13 | in general.

14 Q. In general. So that, so this demonstrates,

15 | now is this the right angle or do you lay it down

16 | the --

17 A. No. This is the right angle. The handle's 1in
18 | the back here. So you had asked us if we could

19 | prepare an exhibit so that it could be visually

20 | absorbed, you know, what that angle looks 1like. And
21 | so that's what we did. So this face that is shown

22 | here is 53 degrees from this horizontal here. So this
23 | angle is 53 degrees. So, in general, that is the

24 | slope angle of the site in question from the south to
25 | the north.
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1 A. I do, sir.
2 Q. Thank you. So with that explanation, what has
3 | been your experience with regard to driving or
4 | attempting to drive firefighting, fire trucks up a
5 | grade as steep as 25 to 30 percent as reflected on
6 | this plat?
7 A. When I first got on the fire department in
8 | 1974, most of our vehicles were 10, 12, 15 years old.
9 | At that time, those vehicles were gasoline engines
10 | with standard transmissions. Since then, things have
11 | changed considerably and they are now large
12 | horse-powered diesel engines with automatic
13 | transmissions.
14 There's no way that a, even a powerful diesel
15 | engine can climb a grade of about 15 to 17 percent.
16 | And even then, it would be a giant struggle to climb a
17 | grade that way. Perhaps as an example, many of us
18 | have gone up I-17 to Flagstaff. And when you go up
19 | through the mountains and you see those trucks
20 | Tumbering on the right side of the road and just
21 | slowing grinding their way up, that's a six percent
22 | grade.
23 The signage on that highway is six percent
24 | grade. And those trucks are barely making it up. A
25 | 15, 20, or 30 percent grade would be physically
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tomorrow.

(Matter concluded.)
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1 | a conceptual design of the house, correct?

2 A. Correct.

3 Q. Okay. Now -- and he goes on to say that in

4 | his January 2, 2017, report that his findings or

5 | recommendations were used to provide what were called
6 | temporary and permanent cut slope recommendations at
7 | that time.

8 Are you with me?

9 A. Yes, sir.
10 Okay .
11 MR. F. SLAVIN: Can we -- Rami, take it up.
12 Q. Okay. So here he's saying he gave again

13 | preliminary recommendations for boulder stability were
14 | provided.

15 Do you see that, sir?

16 A. Yes, sir.

17 Q. And then he said, "An extensive scope of work
18 | was proposed to verify and finalize printed

19 | recommendations for boulder stability mitigation
20 | measures for the upslope granite boulders."
21 Do you see that?
22 A. Yes, sir.
23 Q. So you recall at some point in time Vann was
24 | requested to prepare a boulder stabilization study?
25 A. Yes.
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1 Q. And that request came as a suggestion or
2 | recommendation from your architectural firm, correct?
3 A. I think it was -- there was, you know, concern
4 | obviously for the neighbors. The town wanted to make
5 | sure we addressed all these issues, so we all shared a
6 | mutual concern about the boulders.
7 Q. Okay. And so -- and -- but Mr. Vann -- the
8 | decision to hire Mr. Vann to do that, that came upon a
9 | recommendation from you to Mr. Scali; isn't that
10 | correct?
11 A. Yes.
12 Q. Okay. And so, if you will, go ahead to the
13 | paragraph -- two paragraphs down at the end where it
14 | says, "both Copper State Engineering and
15 | Vann Engineering understand."
16 Do you see that, Rami? There we go.
17 Let me just outline that for you, sir, so you
18 | can get a better handle on it.
19 So here again, Mr. Vann -- okay. So, again,
20 | Mr. Vann states up above that he received a report
21 | from Copper State Engineering. And the evidence so
22 | far introduced in this case is that Copper State did
23 | provide a report to the Zachariahs.
24 Do you recall that?
25 A Yes, sir.
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1 | least Vivian attended a meeting with Jeff Vann.

2 Is that fair?

3 A. I believe so, yeah.

4 Q. Okay. Because it says "our meeting

5 | yesterday"?

6 A. Yeah.

7 Q. Fair enough?

8 A. Yes.

9 Q. Okay. So you're the one that apparently took
10 | notes during the meeting as opposed to Vivian?
11 A. No, generally we both take notes.
12 Q. Okay.

13 A. But since she was preparing the meeting notes,
14 | I always give her a copy of my notes so she can

15 | consolidate them into one set of meeting notes.

16 Q. Okay. Can you go to the next page, please.
17 Now, it looks like your handwriting isn't any
18 | better than mine, but can you just sort of decipher
19 | what this is here? It looks like -- at the top it
20 | says, "Meeting with Vann Engineering," and it says
21 | "10/24/2017."
22 Do you see that?
23 A. Yes.
24 Q. Okay. Now, if you will, can you just sort of
25 | read this to the Court and to me so we can get a firm
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1 | handle on what you're saying here?

2 A. Yeah. So the next line down says, "115

3 | boulders in remediation to be pinned."

4 | Ashley Herndon, she was with a company that does that
5 | type of work, so we were discussing who would do some
6 | of this. Chris at -- I can't remember what that one
7 | says. I can't make that one out.

8 Q. Okay. But with this you're indicating here
9 | someone with another company that would be contacted,
10 | and it would say "get costs on" what? What does that
11 | say?
12 A. Get costs on probably the remediation is what
13 | we were talking about. What Jeff Vann guessed was

14 | 25,000 per boulder to remediate, but he said that was
15 | just a wild guess. He had no idea because obviously
16 | he doesn't do that work.

17 "Some need to be removed."

18 "2000 boulders total," I think he was

19 | referring to how many there were, how many just
20 | boulders there were.
21 Q. Well, this says -- it says here though "some
22 | have to be removed"?
23 A. Right.
24 Q. And I think that they were the smaller
25 | boulders that would just be removed as opposed to
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1 | being pinned in place?

2 Do you understand that?

3 A. No. I think some would have to be removed

4 | because they were in the construction area, so they

5 | wouldn't need to be counted. They wouldn't have to be
6 | remediated.

7 Q. Okay .

8 A. Because they were going to be removed anyway
9 | for the construction of the house.
10 Q. Okay. Down below that it says "another"? Is
11 | that what it says?
12 A. "Another 2000 boulders need to be dealt with
13 | offsite."

14 Q. Do you know what that means?

15 A. I would guess those were boulders in the road
16 | easement, because those are not on Terry's site.

17 Q. So that would be the boulders in the road

18 | easement coming up the hill from the --

19 A. Yes.
20 Q. From the cul de sac on San Miguel?
21 A. That's what I remember on this.
22 Q. Okay. Then there's something here? What is
23 | this?
24 A. "1100 linear feet of temporary for catch
25 | fencing." So the goal was to put catch fencing
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1 |both -- I can't remember if it was both above,
2 | definitely below the work area so that during the work
3 | there would be something to restrain any boulders that
4 | broke loose.
5 Q. Okay .
6 A. And then, like I said earlier, once
7 | construction was completed, those fences would have to
8 | be removed.
9 Q. All right. Let's take the next section here
10 | right below that.
11 A. Okay .
12 Q. So please continue.
13 A. Okay. "$5 million estimate for the work, but
14 | I really don't have any idea."
15 "Worst" -- okay, but then Jeff Vann said,
16 | "worst site he has ever seen." That was Jeff's
17 | comments in the meeting.
18 Q. And previously you indicated Jeff took sort of
19 | an educated guess of what it would cost approximately
20 | $25,000 per boulder?
21 A. Right.
22 Q. Okay .
23 A. I think our intent then was to give all of
24 | these studies to Kitchell, and let someone who is
25 | actually going to do -- well, that's what I'm saying
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1 | your design process and meetings? Did he -- did
2 | GM Hunt ever provide some sort of a cost estimate or
3 | cost range for the construction of the driveway and/or
4 | the construction of the residence?
5 A. My recollection was he did a real informal
6 | estimate of the house. I don't know if he addressed
7 | the driveway at all.
8 Q. Do you recall what that estimate was?
9 A. I don't remember off the top of my head.
10 Q. Okay .
11 A. Sorry.
12 Q. Mr. Scali testified that he had some estimates
13 | for the construction of the house that ranged from
14 | $200 to $500 a square foot.
15 Have you ever heard those numbers?
16 A. No.
17 Q. Okay. Do you recall what the Moonlight Way
18 | house cost per square foot?
19 A. I believe it is approximately $700 a square
20 | foot.
21 Q. And is that house -- what is the size of the
22 | Moonlight house under roof?
23 A. Under roof, I believe it's about 10,000 with
24 | the garage and everything.
25 Q. And again, Mr. Scali's house under roof is
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1 | approximately 18,0007
2 A. I believe under roof it's pretty close to
3 | that.
4 Q. Were there any boulder fields involved with
5 | the Moonlight Way house that you designed?
6 A. No.
7 Q. Okay. Were there any hillside issues that you
8 | dealt with there?
9 A. Just the normal process. We did have to do
10 | the rock bolting and all of that --
11 Q. Right.
12 A. -- as you mentioned.
13 Q. Okay. Mr. Candelaria, that concludes my
14 | questioning of you. Thank you, very much.
15 A. Thank you.
16 THE COURT: Cross. You want to take our break
17 | now?
18 MR. ABRAHAM: Sure.
19 THE COURT: I'm going to break in three
20 | minutes.
21 MR. F. SLAVIN: You're only going to take five
22 | minutes, aren't you?
23 MR. ABRAHAM: Probably.
24 THE COURT: Why don't we break now. We'll
25 | break two-and-a-half minutes early. All right.
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1 A. It's a little difficult to see but --

2 Q. We can put it up on the screen.

3 A. Super. Thank you.

4 Q. Okay. All right. So is this a copy of the

5 | Stone Canyon East subdivision plat that you reviewed?

6 A. Yes.

7 Q. All right. There is something called Easement

8 | for Roadway. Can you put up Exhibit No. 1 for me.

9 Sir, what is on the screen is Exhibit No. 1.
10 | Can you tell us, is this a document that you reviewed
11 | for purposes of providing your opinion?

12 A. Yes. It is one I reviewed, and it was not
13 | accepted on to the county system. I think later it
14 | was shown to not have been put on to the local city
15 | system in Paradise Valley.

16 Q. And --

17 A. This is a wildcat. Excuse me.

18 Q. Wildcat, meaning what?

19 A. Meaning that it was not accepted by the

20 | engineer or the county. It was simply recorded.

21 | That's it.

22 Q. And this was, and this was -- it purports to
23 | grant an easement for roadway, for a public roadway to
24 | Maricopa County. Do you see that?

25 A. Correct.
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1 Q. And, but your testimony is that was never

2 | accepted by the County?

3 A. That's right. It was never accepted by the

4 | County. And I went to a Jennifer Toth, who 1is the

5 | current county engineer and asked her to go through

6 | the records. And to the best of their ability, they
7 | could not find acceptance of this particular piece of
8 | roadway on to either the county system or any other

9 | system.
10 Q. What other system? Sorry.
11 A. Any other system.
12 Q. Any other system. And if this document, this
13 | 1980, excuse me, 1960 roadway easement had been

14 | accepted by the County, would it had have appeared on
15 | a County Roadway Grid System of some type?

16 A. Roadway record, yes, it would.

17 Q. Roadway record.

18 A. Yes.

19 Q. And that contains, if you will, then all of
20 | the rights of way that have been dedicated and/or
21 | easements granted for right of way involving lands and
22 | unincorporated areas?
23 A. Yes. There's three levels. Level one is
24 | 1iens. That's been accepted on to the county system,
25 | and it represents a roadway in which will be
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1 | ready, sir.
2 THE WITNESS: Thank you.
3 THE COURT: You're welcome to stay, but you're
4 | welcome to leave. The plaintiffs used 79 minutes.
5 | Defendants used 235. My very quick preliminary math
6 | suggests that the defense has used an aggregate eight
7 | hundred ten minutes and the plaintiff has used a total
8 | of 417. Those numbers have not been confirmed. At
9 | the beginning of today, defense has used nine hours
10 | 45, and the plaintiff has used five hours and 38
11 | minutes. So that's where you were at the beginning of
12 | today. You know now where you are at the end of
13 | today. And we'll resume tomorrow afternoon at 1:30.
14 | Thank you.
15 MR. F. SLAVIN: Thank you.
16 THE COURT: You're welcome to stand. I'm
17 | going to stay here. If you're standing to gather your
18 | belongings, you may do so. I'm going to check my
19 | math.
20 (Matter concluded.)
21
22
23
24
25
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1 A. Yes, right. Very preliminary now.
2 Q. Very preliminary. But based upon those
3 | preliminary plans, sir, and your experience in the
4 | architectural design and construction of residences,
5 | do you have any estimate of how long the construction
6 | would take to build a roadway, excavate the pad, and
7 | to construct the residence?
8 A. A great deal of the answer of that is
9 | predicated upon who the building contractor is and
10 | what his experience is. This is a complex piece of
11 | work. And I would judge that, if you had a highly
12 | qualified building contractor, construction
13 | superintendent and architect working cohesively, it
14 | would taken seven and a half to ten years to construct
15 | the project.
16 Q. Does that estimate include a two-way roadway
17 | or a one-way roadway?
18 A. Well, if I was building it, I would certainly
19 | insist upon a two-way road. And I think most building
20 | contractors that want to do the most efficient job
21 | would insist on it, as well, in addition to the
22 | requirement of it for the fire business and also for
23 | the benefit of the owners in the future.
24 Q. Okay. And so your seven-and-a-half to ten
25 | years assumes that's a two-way street, right?
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1 MS. DORVINEN: We haven't had a chance to
2 | review the one today. But it doesn't address 1issues
3 | that weren't addressed in the first one, I don't
4 | believe.
5 MR. F. SLAVIN: We don't know.
6 THE COURT: Okay. Well, take a look at it.
7 | And if you intend to submit anything else, it needs to
8 | be submitted, any further bench memorandum will need
9 | to be submitted on or before August 9th.
10 So we're off the record.
11 (Matter concluded.)
12
13
14
15
16
17
18
19
20
21
22
23
24
25
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