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INTRODUCTION

This administrative appeal asks the Court to enforce basic statutory
protections against administrative agency overreach: that an agency may
only take action that the legislature has authorized and that an agency’s
enforcement decisions are subject to full and fair judicial review under § 12-
910. Appellant ABC Sand and Rock Company has so far been denied both
protections.

Appellee, the Maricopa County Floodplain Control District, issued
civil penalties for violations it believed the evidence showed had occurred
and, at a pre-determined rate of $1,000 per day without regard to any
additional facts that may occur in the future, violations that it believed
would occur in the future. The legislature, however, has authorized the
District to issue fines for violations that have occurred, not future expected
violations. Those now-massive future fines should be vacated as a matter of
law.

The Court should also reverse because ABC has not received full and
fair judicial review under § 12-910. That statute requires a superior court
deciding an administrative appeal to consider supplemental evidence and

testimony presented to the court on equal footing with evidence presented
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to the agency. Here, the superior court refused to consider any evidence
occurring after the administrative hearing or any legal argument based on
that new evidence, even while affirming an order imposing fines for alleged
violations occurring hundreds of days after the administrative hearing.

The full judicial oversight that § 12-910 requires is needed in this case.
The District held an administrative hearing in January 2016. Its rules
prohibit any discovery of evidence before the hearing and prohibit any
additional evidence before the District’s governing body makes its final,
appealable enforcement decision. Since January 2016, ABC has turned up
considerable evidence that puts the District’s decisions and the extreme
amount of its penalty in grave doubt.

The evidence presented below shows that the District’s enforcement
decision is unjustified under the full facts and exceeds its statutory authority.
In other words, the agency’s “action is contrary to law, is not supported by
substantial evidence, is arbitrary and capricious or is an abuse of discretion,”

A.RS. §12-910(E), and the Court should grant ABC relief.

11
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STATEMENT OF FACTS AND CASE*
L. Statutory and Regulatory Framework
A. The Maricopa County Flood Control District

The Maricopa County Flood Control District is a political taxing
subdivision of the State of Arizona and is responsible for regulating
floodplains in Maricopa County. A.R.S. § 48-3603(A), (C). The District
“appoint[s] a chief engineer and general manager.” A.R.S. § 48-3603(C)(14).

The law also requires the District to create regulations governing its
oversight of floodplain activity, including the issuance of permits for
regulated activity in the floodplain. A.R.S. § 48-3603(D); A.R.S. § 48-
3609(B)(1); A.R.S. § 48-3613. The District’s regulations are known as the
Floodplain Regulations of Maricopa County (“FRMC § __"). The version in

force during the relevant period is at APP178 (Ex. 121).

* Selected record items cited are included in the Appendix attached
to the end of this brief, cited by page numbers (e.g., APP001), which also
match the PDF page numbers and function as clickable links. Other record
items are cited with: “IR-” followed by the record number, “Ex. __” followed
by the exhibit number as admitted in the superior court, or “MM/DD/YY
Tr. __” followed by the page and line of the cited transcript.

12
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B. The Law and Regulations for Processing Floodplain Use
Permits

Mining for sand and gravel is a regulated activity in the floodplain and
requires authorization via a “floodplain use permit.” See FRMC § 401(A).
To obtain a floodplain use permit, a sand-and-gravel mine operator must
submit an application and pay an associated application fee. FRMC §§
401(A), 402, 403(B). The application requires certain information, including
a “plan of development for the extraction of sand and gravel or other
materials.” FRMC § 403(B)(1)(e).

The law requires the District to process permit applications within
fixed time periods. The District has 90 business days overall to grant or deny
a permit application, split into two phases: the “administrative completeness
review” and the “substantive review”. A.R.S. § 48-3645(B); FRMC § 404(D)
& FRMC Appendix C - Licensing Time Frames. These time frames apply to
the District, not the applicant. When information is requested from the
applicant during the permitting process, the applicant has one year to
respond. The permit application “automatically expire[s]” one year after
“the notice of request for additional information if no response has been

received from the applicant.” FRMC § 404(D)(3).

13
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During the first phase, the “administrative completeness review,” the
District must determine whether an application is “complete” —i.e., does it
have all the information required under FRMC § 403(B)(1). The District has
30 days to issue a written notice of administrative completeness or provide
a list of deficiencies. A.R.S. § 48-3645(D)-(E); FRMC Appendix C. If not
completed within 30 days, the application “is deemed administratively
complete.” A.R.S. § 48-3645(F).

Once complete, the process moves to the “substantive review” second
phase. During that period, the District and applicant engage in a back-and-
forth to resolve any substantive issues with the plan of development or other
matters. The District may issue a comprehensive “request for corrections,”
to which the applicant must respond within one year, and the District may
follow-up with supplemental requests. The District has 60 business days for
the second phase, though the time is suspended while the District waits for
the applicant to submit a response, and the law allows for agreed extensions.
ARS. §48-3645(G), ().

If the District denies a permit, it must provide the applicant with a
“[jlustification for the denial . . . with references to the [law] on which the

denial . . . is based,” “[a]n explanation of the applicant’s right to appeal,” and

14
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“[a]n explanation of the applicant’s right to resubmit the application.”
ARS. §48-3645(])(1)-(3); § 48-3642(5)(a).

C. Permits of Short Duration

The District issues five-year floodplain use permits for sand-and-
gravel mining. To allow businesses to operate while going through the
application process, the District may also issue a floodplain use “permit of
short duration for an applicant participating in an ongoing application
process.” FRMC §§ 403(B)(3), 404(B)(4). The regulations do not set a
duration, fee, or other parameters for issuance of a short-term permit. In its
history (before this matter), the District has never denied a permit of short
duration to a mining operation. See Facts and Case § I1.B.2(c) below.

D. The District’s Enforcement Authority and Process.

A party that mines in a floodplain without a permit may be fined, and
the District is authorized to take enforcement action and impose civil
penalties. See A.RS. § 48-3603(C)(24); A.RS. § 48-3615.01; A.R.S. § 48-
3615(C). The fine for unauthorized floodplain mining activity cannot
“exceed the fine chargeable for a class 2 misdemeanor.” A.R.S. §48-3615(C).
In addition, “[e]ach day the violation continues constitutes a separate

violation.” Id.

15
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The District’s administrative enforcement process begins with service
of a “Notice of Violation.” A.R.S. §48-3615.01(A); FRMC §§ 703(A)(2) & 704.
The notice must “identify the violations observed,” among other things.
ARS. § 48-3615.01(A). The party served with the notice may request a
hearing before a hearing officer, who makes findings of fact and
recommendations to the District’s chief engineer. A.R.S. § 48-3615.01(B)(2),
(E)-(F); FRMC §§ 705(3)-(4), 706 & 707(E)(1).

The District’s regulations prohibit any discovery before the hearing.
FRMC § 707(B)(1) (“[p]re-hearing discovery shall not be permitted”) and
disclosure of evidence does not occur until “[ijmmediately prior to the
public hearing.” FRMC § 707(B)(2).

After receiving the hearing officer’s findings and recommendations,
the chief engineer issues a “Final Decision and Order.” FRMC § 707(E).
There is no separate hearing before the chief engineer.

The chief engineer’s decision may be appealed to the District’s Board
of Hearing Review. A.R.S. § 48-3615.01(H); FRMC § 707(F)(1); see A.R.S. §
48-3603(C)(25) (authorizing District to “[e]stablish a board of hearing review
to review decisions of hearing officers that are issued pursuant to § 48-

3615.01”). The Board does not allow new evidence. See Resolution FCD

16
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2016R004(A)'. After oral argument, the Board issues a written final decision
and order. The Board’s final decision may be appealed to the superior court.
FRMC § 707(F)(2).

II.  Factual Background.
A. ABC Sand & Rock Company

ABC is a small, family-owned business that, among other things,
mines sand and gravel. ABC received its first permit for mining along the
Agua Fria River in 1985. APP418-19. From 1985 through 2011, ABC had a
positive, functional relationship with the District’s regulators, and routinely
received renewed permits.

B. ABC’s Permit Application Process Since 2015
1. Before January 2015 (fine period 1)

(@) ABC and the District disputed the status of ABC’s
renewal of its 2006 permit in 2011.

ABC’s permit status between 2011-2015 has been the subject of dispute,
including before this Court. See ABC Sand and Rock Co. v. Flood Control Dist.
of Maricopa Cty., 1 CA-CV 16-0294, 2017 WL 6558741 (App. Dec. 21, 2017). In

brief: in February 2011, ABC applied to renew its 2006 five-year permit. A

1 The Board’s resolution is available at
https:/ /www.maricopa.gov/DocumentCenter/View /8190.
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dispute arose between ABC and the District over certain aspects of the
application and the 2006 permit lapsed. ABC contended it successfully
renewed its permit through 2016; the District contended that it had not, and
that ABC operated without a permit between May and November 2011 (the
District issued short-term permits through July 2012). The chief engineer
issued an order in November 2011 concluding that “ABC had never
successfully renewed its permit and imposing a fine of $169,000,” (or, $1,000
per day). Id. at*1, §93-5. In 2012, the Board of Hearing Review denied the
chief engineer’s decision. Id. § 5. Appeals to the superior court and the
Court of Appeals followed and eventually the matter was remanded back to
the Board.

(b) InJanuary 2015, the Board wipes out any past fines
but concludes that ABC needs to obtain a permit.

On January 28, 2015, the Board issued on remand a new order
dismissing the $169,000 fine against ABC as arbitrary and concluded that “a
complete permit application was still needed.” Id. at *2, § 8. The Court of
Appeals affirmed that decision in 2017, while this case was pending in the

superior court. Id. at *3, § 16.
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Although the District has sought to impose fines for alleged violations
occurring between 2012 and January 2015, the Board did not impose fines
for any alleged violations occurring before January 28, 2015. APP377 (Ex.
203 at 10 q 3). That aspect of the Board’s order is not on appeal.

2.  January 2015 - July 2015 (fine period 2)

(@) Afterthe Board’s January 2015 decision, the District
offers to forbear any enforcement and issue a
permit of short duration and ABC accepts the offer.

Two weeks after the Board’s January 2015 decision, the District’s Chief
Engineer Wiley wrote ABC with a proposal to move forward:

Per [the Board’s January 2015 order], ABC Sand and Rock is

required to pursue a Floodplain Use Permit and pay appropriate

fees. If the application is filed and the fees are paid by March

6, 2015, we will forebear any enforcement action for operating

without a permit, and per [FRMC § 403(B)(3)], will issue a

permit of short duration during the application process if
required.

APP251 (Ex. 140) (emphasis added).

ABC readily took up the District on its offer. After all, by the time of
the Board’s January 2015 decision, ABC had already retained an engineer to
help ABC amend its previously approved plan of development so that ABC
could expand its operations. APP253 (Ex. 142 at 16); APP431 (1/4/2016 Tr.

at 112:21-113:5). On February 27, ABC submitted an application for its
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“proposed amended plan of development for the above-referenced permit
and” a filing fee. APP252 (Ex. 141); APP431 (1/4/2016 Tr. at 112:3-14).
(b) The District prepares a permit of short duration but

buries it and begins threatening ABC after learning
of ABC’s political speech.

Internally, it seems that the District began processing the application
consistent with the Chief Engineer’s February 12 letter offer. As ABC would
only learn long after the January 4, 2016 hearing, District staff drafted a
permit of short duration and circulated it for internal review on March 10,
2015. APP395 (Ex. 363).

But (as ABC would also learn much later), just two days later things
would change. On March 12, a sand-and-gravel trade group representative
forwarded to Chief Engineer Wiley an email ABC’s principal sent to many
legislators urging them to reject proposed legislation that the District
strongly supported. APP400 (Ex. 364). The District has feigned ignorance
about the bill at issue (HB2559, 1st Reg. Sess. 2015). Mr. Wiley testified that
he thinks it was sent to him and Mr. Hathaway (the email’s other recipient)
because Mr. Hathway, “a flood control employee, had some history on this
in the past” but he also said that it “wasn’t our bill.” APP498 (8/28/2017 Tr.

at 95:16-96:5). And the District argued below that “the bill ABC was
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lobbying against was not the District’s bill. It was a bill brought by ABC’s
fellow sand and gravel operators in the Agua Fria River. ABC’s argument is
not based on facts.” IR-25 at 30.

Here are the facts: the bill is about creating mining districts to pay for
development along the river, and the District was very much behind it. See
Ex. 224 (competing mining company stating that District proposed the
concept). Indeed, the bill’s sponsor brought Mr. Hathaway (a District
employee) to the legislature to speak in favor of the bill and answer
questions. 2 Mr. Hathaway told the Appropriations Committee that the
Chief Engineer hired him out of retirement specifically for this project, which
he called his “legacy project,” and he explained to the committee why he
thought the bill made good sense. The fact is that the District cared about
this bill that ABC’s principal was publicly urging legislators to vote down.

Despite the internal draft and the Chief Engineer’s promise to issue a

permit of short duration, ABC never heard a word about the draft permit

2 See 2/25/2015 House Appropriations Comm., at 02:30:39-02:58:00,
http:/ /azleg.granicus.com/MediaPlayer.php?view_id=13&clip_id=15299&
meta_id=302041.
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and no one can explain what happened to it. APP561 (8/30/2017 Tr. at
143:4-21); APP597-98, 621-26, 628-30 (8/31/2017 Tr. at 19:22-20:6, 109:20-
114:24,116:8-118:4); APP493-95, 499 (8/28/2017 Tr. at 86:5-88:8, 96:18-97:16).
Mr. Beuché, who drafted the permit, testified he had no memory of it or what
happened to it. APP522-24 (8/29/2017 Tr. at 78:8-80:16).

() The District refuses to process ABC’s February
permit application.

The District never processed ABC’s February 2015 permit application.
The District did not issue a written notice of administrative completeness or
provide a list of deficiencies as required by A.R.S. § 48-3645(D)-(E). In
addition, the District never told ABC that there would be no permit of short
duration, despite the Chief Engineer’s February letter and despite that ABC
was “an applicant participating in an ongoing application process.” FRMC
§ 404(B)(4).

Instead, three days after the internal draft short-term permit and one
day after the Chief Engineer learned of ABC’s lobbying, the District’s outside
counsel wrote to ABC’s lawyer that ABC’s submission was a nullity because
it was labeled an “amended” plan and criticized the plan of development as

“not credible.” APP254 (Ex.143). The March 13 letter stated that if ABC was
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mining, “it is in violation of law and subject to fines,” and that ABC would
need to submit a “new application and pay the appropriate fee.”

The letter does not address the District’s February letter or the permit
of short duration. Thus, rather than follow the administrative completeness
review process under § 48-3645, and issue a permit of short duration, the
District just shelved the application and threatened ABC for operating
without a short-term permit it had promised to give but was (silently)
refusing to give.

There are not credible explanations for the failure to process the
February permit application as required by law. The Chief Engineer
admitted that if the cover letter’s description had been different—if it had
said “new” rather than “amended” — the District would have processed it as
normal. APP489 (8/28/2017 Tr. at 81:14-82:13). And the fact is, the District
had “allow[ed] mine operators to apply for renewals after their permit had
expired.” APP572 (8/30/2017 Tr. at 180:21-181:11).

(d) ABC submits a new application and requests the

promised short-term permit, which the District
ignores.

Next, the District’s lawyer sent another letter that on one hand

suggested the District believed ABC was unlawfully mining without
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authorization and on the other confirmed the Chief Engineer’s earlier offer
by demanding that ABC submit a new permit application by May 1, 2015 or
the District would “be forced to commence a new enforcement action.”
APP252 (Ex. 144). The letter also states, the District “hopes that it will not
need to bring an enforcement action and that ABC will file the necessary
documents and pay the necessary fees to obtain a permit and then work
diligently toward obtaining a permit.” Id.

Like before, ABC followed the District’s instruction and submitted a
new application and new permit fee on May 1, 2015. Ex. 145. In its cover
letter to the Chief Engineer, ABC’s new counsel expressly requests the
promised short-term permit: “you have also indicated that a permit of short
duration would be issued upon your receipt of the enclosed submission, and
I ask that you send a copy of that permit to my attention as soon as possible.”
APP262 (Ex. 146).

This request was ignored. It was not denied, it was not processed as
required for all floodplain use permits, and it was not granted. District staff
admit that they did not act on the request, even while recognizing that the

District had a legal duty to do so. APP526 (8/29/2017 Tr. at 83:12-89:3).
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(¢) The District issues its Notice of Violation and
complains about ABC’s lobbying activity.

Instead, the District issued the May 8, 2015 Notice of Violation.
APP264 (Ex. 149). ABC was astonished at the reversal. APP433 (1/4/2016
Tr. at 119:17-120:9). ABC’s counsel thought there must be a mistake. She
wrote to the District’s lawyer that ABC had not received anything about
administrative completeness review, that ABC understood the District
would forbear enforcement, and that ABC “requested a permit of short
duration while working through the application process . . . as proposed in
Bill Wiley’s February 12, 2015 letter.” APP268 (Ex. 151); APP433 (1/4/2016
Tr. at 119:17-120:9). She requested a meeting with key District employees
and county officials. APP268 (Ex. 151). The District’s lawyer responded by
refusing to put off the Notice of Violation and warning that “we are aware
that Tim LaSota is lobbying elected officials concerning the outstanding
NOV.” APP270 (Ex. 152).

(f) The parties meet and agree on a path forward on
June 15, 2015.

On June 15, ABC met with the Maricopa County manager, the deputy
county manager, and District employees to discuss how to move forward.

On June 17, ABC’s counsel sent the attendees an email to “memorialize”
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what occurred at the meeting. APP272 (Ex. 154). At the meeting, the
following was agreed:

e ABC’s May 1 application was “administratively complete”;

e The parties would “work in good faith to diligently proceed
through the substantive review process™

e Because the parties were “moving diligently to process the
permit application, a temporary permit [was] not necessary and
[would] not be pursued.”

e “A hearing on the Notice of Violation would not be set at this
time to allow the parties to focus their attention on the permit
application.”

Id. The deputy county manager responded, “We agree that you have
accurately summarized our meeting.” Id. The Chief Engineer agreed he and
the District were bound by the deputy county manager’s assent; he reviewed
the email summary as well. APP503-07 (8/28/2017 at 129:3-132:6, 133:7-17);
APP403 (Ex. 377). That is, the top management of the County, the top
management of the District, and ABC all agreed that a “temporary permit”
was “not necessary.”

The District finally begins the substantive review
8 y beg
process with June 30, 2015 Request for Corrections.

Seemingly back on track, on June 30, the District sent ABC its Request
for Corrections, detailing 37 technical issues the District wanted addressed.

APP274 (Ex. 155). The Request for Corrections included a “Notice of Permit
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Rights,” stating that ABC had one year from the date “of this notice” to
respond to the District. APP287 (Ex. 155 at ABCSR00000664). That is what
the District’s regulations require. See FRMC § 404(D)(3).

3.  July 2015 - December 23, 2015 (fine period 3)

(@) ABC works to respond to the Request for
Corrections

After receiving the June 30 Request for Corrections, ABC worked on a
response and did not make explicit requests for a short-term permit,
consistent with the June 15 agreement. ABC’s counsel and the District staff
stayed in touch and discussed technical requirements concerning ABC’s
plans. APP288, 292,299 (Ex. 156,161, 163); APP436-39 (1/4/2016 Tr. at 127:5-
14,129:3-17). In none of these exchanges did anyone from the District set a
deadline (other than the one set by law), and no one said the District would
refuse to issue a short-term permit and seek fines for operation during that
time period.

Meanwhile, the parties’ lawyers still had to deal with the pending
appeal of the January 2015 Board of Hearing Review decision. The parties
agreed to push out the appeal briefing schedule while ABC and the District

worked toward reaching agreement on a permit. In those exchanges, the
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District’s counsel held out the threat of fines for unpermitted mining activity,
but also made clear that litigation was being extended in the expectation that
ABC would be permitted and the parties” dispute resolved, consistent with
the June 2015 agreement. See APP164 (Ex. 28) (County agreeing to extend
schedule “with the expectation that the [District] will be receiving” a
response about ABC’s plan soon, and stating that “ ABC should not expect a
subsequent extension will be granted unless it has a permit”); APP170 (Ex.
29) (County agreeing to additional extension, though rejecting an indefinite
one, “to allow ABC time to prepare a new plan and for the parties to continue
to negotiate”).

Outside of lawyer’s letter exchanges, however, District employees
knew that the substantive review process would take time for ABC.
Internally, District staff acknowledged in August that the plans being
discussed would mean that ABC’s “submittal date will likely be October at
the earliest.” APP293 (Ex. 162) (emphasis added). Sand-and-gravel mines
are technical operations, and the engineering work involved requires

significant time and resources. See APP601-20 (8/31/2017 at41, 44:20-62:24).
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(b) The District serves its November 2 Notice of
Hearing.

Without any warning or message, on November 2, 2015, the District
issued ABC a Notice of Hearing on its Notice of Violation. The Notice states
that the hearing’s purpose is to determine “whether a violation . . . has
occurred,” not whether one will occur. APP301 (Ex. 164) (emphasis added).
In effect, the District was telling ABC it wanted to fine ABC for any days of
alleged unpermitted mining activity. The Notice does not mention the
February 2015 unfulfilled promise to issue a permit of short duration, the
promise to forbear enforcement, nor the details of the June 2015 agreement
that “no [short-term] permit would be pursued or required.” The Notice
also does not copy the county officials who attended that meeting. The
hearing on the alleged violations was eventually scheduled for January 4,
201e6.

Around the same time, ABC changed counsel. ABC’s new (and
current) counsel tried to return the parties to the June 2015 agreement, telling
the District that ABC still intended to honor the agreement and hoped the
District would too. APP305 (Ex. 165). The District —through the county

attorney —took a combative tone and made clear that it would no longer
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honor its forbearance agreement because, says the District, “no progress”
had been made on ABC’s permit application process. APP307 (Ex. 166).
Other than the one-year regulatory deadline, the District had never provided
any deadlines that ABC failed to meet.

(c) ABCresponds to the Request for Corrections.

Despite the District’s changed course of action, ABC continued
working to respond to the Request for Corrections. On November 13 and
30, ABC responded in two phases with additional engineering analyses and
legal questions about the Request for Corrections. Exs. 167-68. The District
sent ABC an extensive follow-up Request for Corrections on December 23,
2015. Ex. 170.

4. December 23, 2015 - August 2017 (fine period 4)
(@) The January 4 evidentiary hearing

The original evidentiary hearing in this case was on January 4, 2016.
As discussed above, there was no discovery of any kind permitted before the
hearing. In addition, the hearing officer did not hear evidence prior to July
2012 or after December 31, 2015. APP427-30 (1/4/2016 Tr. at 25:21-22; 36:13-

37:8).
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The District sought maximum fines of $10,000 per day going back to
July 2012 (at the time, more than $12 million). The hearing officer rejected
the District’s company-closing, vindictive position. APP338 (Ex. 174 at 8).
Instead, the hearing officer faulted ABC for not being diligent enough in
responding to the June 30, 2015 Request for Corrections, concluding that
ABC should have been able to respond by July 30. APP339 (Id. at 9).
Accordingly, the hearing officer recommended fines of $500 per day
between July 30 and November 30 (i.e.,, for past violations, not future
violations). APP338 (Id. at 8.).

(b) Meanwhile, ABC continues working with the
District.

Despite the incredibly aggressive enforcement efforts (essentially
trying to put ABC out of business), ABC continued to work to respond to the
issues raised in the District’s Request for Corrections. One of the significant
issues expressed by the District was that ABC’'s proposed plan of
development did not rely on the Federal Emergency Management Agency
(FEMA) floodplain map but instead relied on more recent data suggesting
that the FEMA map could be amended. See, e.g.,, APP555 (8/30/2017 Tr.

77:22-79:18) (discussing so-called Fuller Study hydrology); see APP312 (Ex.
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170 at ABCSR00000983-84) (taking issue with use of Fuller Study because it
is not FEMA-approved, and stating that the mining plan must be based on
FEMA-approved hydrology).

In February 2016, a report came out that concluded that the Fuller
Study, while technically feasible, would be too costly to implement. APP559
(8/30/2017 Tr. at 84). ABC then hired a highly qualified engineering expert
to assist with ABC’s proposed plan of development using FEMA-approved
hydrology. APP599 (8/31/2017 Tr. at 35:22-24). From March 2016 through
August 2017, the record reflects significant work and substantive back-and-
forth between the expert Mr. Williams, ABC, and the District, with ABC
striving to satisfy all of the District’s requests, including highly technical
engineering issues that were the subject of debate. ABC met with District
engineers, communicated regularly, and submitted at least five revisions to
satisty the District. APP601 (8/31/2017 Tr. at41:19-21); APP359, 407-08 (Exs.
184, 398, 403)

On top of the complex engineering back-and-forth, the District took
actions that delayed the process, including by changing its mind on certain
technical issues. APP353 (Ex. 181). To further drag things out, the District’s

lawyer prohibited in-person meetings on engineering issues, requiring
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everything to be exchanged in writing. APP364 (Ex. 196); see also Ex. 401
(lawyers” email exchange of engineer comments and questions).

Finally, on August 10, 2017, the District issued a new five-year permit
to ABC. APP409 (Ex. 411).

(c) Throughout 2016-2017, ABC repeatedly asked for
permits of short duration.

It was obvious from the enforcement proceedings that the District no
longer agreed that a “temporary permit is not necessary.” APP272 (Ex. 154).
Starting with its response to the December 23, 2015 Request for Corrections,
ABC repeatedly requested permits of short duration only to be either
ignored or denied for ever-changing reasons. It also became apparent that
ABC was being treated unlike any other mine operator:

o April 11, 2016: “ABC requests it be issued a permit of short
duration to govern the duration of the permit application
process.” APP359 (Ex. 184).

e April 11, 2016: “What do we need to do to get a permit of short
duration”? APP360 (Ex. 186).

e April 12, 2016: requesting permit in letter to Chief Engineer
Wiley. APP362 (Ex. 187).

e July 1, 2016: Renewing request and noting that ABC has “not
found a single other instance where a permit of short duration
was denied,” and permits were often granted long after five-year
permits had expired. APP366 (Ex. 202).
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e December 1, 2016: renewing request for a permit of short
duration. APP407 (Ex. 398).

e February 28, 2017: Renewing request and stating that “[t]here
can be no doubt that this plan has been designed to secure the
District’s approval.” APP408 (Ex. 403).

The District never issued a permit of short duration to ABC since its
February 12, 2015 letter, despite that ABC was plainly “an applicant
participating in an ongoing application process.” FRMC §§ 403(B)(3),
404(B)(4).

ABC received (for the first time) a written denial on April 15, 2016.
APP363 (Ex. 191). The Chief Engineer said that ABC’s request was denied
because (1) ABC “does not have an existing permit,” (2) that the District
needed more time to review ABC’s new plan of development, and (3)
because ABC had not yet paid the fees the Chief Engineer had assessed in
his March 2016 order (see § II.C below). Id. The District (through the County

Attorney) also sent a denial on July 7, 2016. APP379 (Ex. 205).3 The second

3 ABC challenged the sufficiency of the July 7 letter and the Floodplain
Review Board concluded that it was a denial. APP384 (Ex. 335). The
Floodplain Review Board is a different entity from the Board of Hearing
Review. This brief uses the term “Board” to refer to the Board of Hearing
Review.
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time, the reasons for denial were different. In neither case did the denials
give ABC any notice of a right to appeal or seek other review of the denial.
Besides ABC, the District has never refused to issue a permit of short
duration. APP564 (8/30/2017 Tr. at 172:23-173:10). The record shows that
the District has regularly extended temporary permits, including to
operators with the same issues that the District cited to explain its denial of
ABC’s permit. See APP381-83 (Ex. 207, 208, 210) (permit and extensions
given despite expired five-year permit); Ex. 246 (permit issued despite
expired permit); Exs. 223, 225 (multiple permits issued despite mining with
expired permit since 2003); APP268 (8/30/2017 Tr. at 176:23-177:18) (no
enforcement action and grants short term permit to company operating
without permit for seven years); APP582 (Id. at 190:5-23) (short term permit
given even though permit had expired years earlier and company was
unresponsive in the renewal process); APP193 (Id. at 193:1-12) (gave six short
term permits over 23 months to give time to try to change FEMA
requirements for an amended plan). See generally APP564-89 (Id. at 172-197).
The District's refusal to issue a short-term permit had major

consequences, as the District understood. See APP502 (8/28/2017 Tr. at
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128:21-129:2 (Q: if the short-term permit were offered and ABC accepted it,
“game’s over, right?” A: “They would not be subject to the penalties.”).

C.  The Chief Engineer’s March 2016 Decision

In March 2016, the Chief Engineer issued his decision agreeing in part
and rejecting in part the hearing officer’'s recommendation. APP341 (Ex.
177). The Chief Engineer took no new evidence. When he issued the
decision, the Chief Engineer was the main decisionmaker on whether ABC
would get a permit (temporary or otherwise), the chief prosecuting
decisionmaker on what fines the District would seek, and the decisionmaker
on the District’s requested fines.

He agreed that fines before January 2015 should not be imposed. But
rather than limit fines to the alleged violations for which evidence was taken
at the January 4 hearing, he concludes that ABC should be fined from
January 2015 and into the future until ABC either ceased operations or was
granted a permit. APP351 (Id. at 11). He thought the ongoing, future fines
should be set at $2,500 per day. Id.

The Chief Engineer’s decision does not mention his February 12
promise to issue a permit of short duration or the District’s ignoring of the

May 1, 2015, request for a short-term permit. Nor does the decision explain
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why a future fine is okay but a short-term permit (which would stop any
such fine) is not. The Decision does, however, justify its punitive fine
amount in part by noting that ABC’s assertion of its legal rights has cost
“considerable resources in staff time and the payment of legal fees.” APP348
(Id. at 8).

D. The Board of Hearing Review’s July 1, 2016 Decision

ABC appealed to the Board of Hearing Review. The Board took
no new evidence. The Board accepted part and rejected part of the Chief
Engineer’s decision. APP368-78 (Ex. 203) (the “Board’s Order”).

In its findings of fact, the Board’s Order concluded that ABC
“was operating without a Floodplain Use Permit” and that “the conduct of
the District as described by ABC has not created a permit.” The Board also
concluded that the District’s “stay of enforcement” after January 2015 “did
not permit ABC to operate without a permit.” The Board found that ABC
did not respond to the District’s June 30 Request for Corrections quickly
enough, but also found that the “District . . . did not provide concrete dates”
for responses. Id. 49 47, 49. As a result, the Board found, “the parties did
not, and still may not share expectations on when and how a Floodplain Use

Permit should be issued.” Id. 9 49. Finally, the Board found that “there is a
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reasonable possibility that ABC will continue to operate” after the Board’s
decision. Id. 9 50.

The Board’s findings of fact do not mention or make any findings
concerning the District’s offer and subsequent refusal to issue a permit of
short duration, although ABC repeatedly argued the point to the Board. See
APP100-02 (IR-8 at 172, 177-80 ); APP444-52 (6/16/2016 Tr. at 9, 11-12, 16-
17).

In its final order, the Board agreed with the Chief Engineer that “ABC
is subject to penalties for operating in a floodplain without a valid
Floodplain Use Permit and that penalties are appropriate.” APP377 § 2 (Ex.
203 at 10). The Board broke the fines out into four time periods and imposed
fines as follows:

e Period 1, July 2012 - January 28, 2015: No fines.
e Period 2, January 28, 2015 - July 30, 2015: $5,000.

e Period 3, July 30, 2015 - December 23, 2015: $500 per day totaling
$73,000.

¢ Period 4, December 23 and forward: “$1,000.00 per day . . . until
the District determines to issue or deny a Floodplain User
Permit.”

Id. The Period 4 fines thus included fines for conduct after the January 4

evidentiary hearing and into the future. The District did not issue a new
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five-year permit until August 10, 2017 (596 days after December 23, 2015).
Between those dates, the District repeatedly either denied or constructively
denied (by ignoring) requests for permits of short duration. See Facts and
Case § I1.B.4(c); see also APP388 (Ex. 335 at 5) (Floodplain Review Board
deeming ignored requests to be constructive denials).
As to the future fines in Period 4, the Board’s Order also directs

the parties to “cooperate to arrive at the decision to issue or deny within a
reasonable period of time,” and provides that “[i]f the District denies the
permit, penalties . . . shall cease.” APP377 49 2, 4 (Ex. 203 at 10).

As authority for the fines, the Board’s Order cites A.R.S. § 48-3615 and
§ 13-803. APP376 9 9 (Id. at 9). The Board also stated that “statements made
by ABC” about continuing operations “form a reasonable basis for
imposition of continuing penalties until such time as ABC comes into
compliance.” Id. § 11.

E. The appeal to superior court and the supplemental record.
1.  The supplemental record and arguments below.

ABC appealed the Board’s decision. IR-1. By that point, it had been
eight months since any new evidence was presented at the January 4, 2016

hearing. ABC requested an evidentiary hearing under A.R.S. § 12-910(A) to
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supplement the record. IR-3. No discovery was allowed before the January
4, 2016 hearing and the subsequent decisions of the Chief Engineer and
Board of Hearing Review were made without any additional evidence
(including for fines for alleged conduct post-dating both decisions).

While its administrative appeal was pending, however, ABC had filed
suit in federal court seeking an injunction. Through that proceeding, ABC
was able to conduct discovery, including document discovery and an
evidentiary hearing. IR-10 at 4. In its motion for an evidentiary hearing in
the superior court, ABC explained that substantial new evidence had come
to light supporting ABC’s position, including:

e Records showing that the District prepared a permit of short
duration in March 2015 (§ I1.B.2(b), above);

e Records showing that the Chief Engineer was told about ABC's
lobbying activity in March 2015 (§ II.B.2(b)-(c), above);

e Records showing how other competing mines had received
permits of short duration (§ II.B.4(c), above);

e Evidence of post-hearing refusals to consider or issue permits of

short duration (Id.).

40



| Go to Previous View | | Go to Table of Contents - Brief

The superior court (Judge Hegyi) granted the motion and scheduled an
evidentiary hearing, which eventually occurred on August 28-31 before
Judge LeMaire. See APP095 (3/22/2017 Order in CV 2016-010095).

In its briefing below, ABC asserted that this new evidence —combined
with the existing record —established additional bases to find that the
Board’s Order is contrary to law, an abuse of discretion, and arbitrary and
capricious. IR-10 at 2, 4-10. For example, in addition to the other arguments
made to the Board, ABC argued that the entire record shows that: (1) the
District arbitrarily and illegally failed to process or decide requests for
permits of short duration before and after the administrative hearings; (2)
the District’'s post-Board-decision conduct was unlawful, arbitrary and
capricious; (3) the District sought fines in violation of ABC’s First
Amendment rights; (4) the District sought fines while denying a short-term
permit in violation of equal protection; (5) and the imposition of future fines
was unlawful and in any event should be considered ceased as of the denial

of a short-term permit. IR-22 at 25-33; IR-30 at 12-22.
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2.  The superior court affirms but will not consider new
evidence or arguments based on new evidence.

After hearing and briefing, the superior court affirmed the Board’s
Order. APP090 (IR-41). The court concluded that ABC operated “without
the requisite permit from July 2012 until August 10, 2017,” seemingly
affirming fines at $1,000 per day through August 10, 2017. APP093 (Id. q 32).
If affirmed, this adds up to a total fine of $674,000 ($0 in fine period 1; $5,000
in period 2; $73,000 in period 3; and $596,000 for period 4, including $583,000
in fines for conduct after the January 4 hearing). The court made no findings
about the multiple requests and denials of permits of short duration
throughout that time.

In reaching its decision, the court stated that the admission of new
evidence “does not expand issues on appeal or permit reference to evidence
that occurred after said administrative hearing.” APP093 (Id. § 38). Further,
the court concluded that any arguments “not made by ABC before the
administrative hearing or before the Board of Hearing review are waived
and will not be considered.” APP093 (Id. § 42). With those restrictions in

place, the Court concluded that “[s]ubstantial evidence exists to support the
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BOHR decision” and that it was not “contrary to law, arbitrary and
capricious” or “an abuse of discretion.” Id.  43.

The Court later made the order final in a signed Rule 54(c) judgment
and ABC now appeals. IR-47; IR-49.

STATEMENT OF THE ISSUES

1.  Is the Board of Hearing Review’s order contrary to law because
the Board does not have authority to impose fines based on future conduct?

2. Did the superior court err by affirming fines for alleged
violations occurring after April 15, 2016, the date the District denied a
permit?

3. Did the superior court err by refusing to consider evidence
discovered or occurring after the January 4, 2016 administrative hearing, and
refusing to consider arguments based on evidence not available at the
administrative hearing?

4.  Is the Board’s Order arbitrary and capricious, contrary to law,

and not supported by substantial evidence?

STANDARD OF REVIEW

The Court may reverse, modify or vacate and remand an agency’s final

decision if it is “contrary to law, is not supported by substantial evidence, is
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arbitrary and capricious or is an abuse of discretion.” A.R.S. § 12-910(E).
“Whether substantial evidence exists is a question of law for [the Court’s]
independent determination.” Gaveck v. Ariz. State Bd. of Podiatry Examiners,
222 Ariz. 433, 436, § 12 (App. 2009). “Substantial evidence” exists when the
agency’s decision is supported by the record, even if the evidence could
support another conclusion. Id. § 11. Moreover, the “record in the superior
court shall consist of the record of the administrative proceeding, and the
record of any evidentiary hearing.” A.R.S. §12-910(D). Before deciding, the
Court “review[s] the administrative record and supplementing evidence
presented at the evidentiary hearing.” A.R.S. § 12-910(E).

The Court does not defer to the agency’s or the superior court’s legal
conclusions. Gaveck, 222 Ariz. at436, §12. See A.R.S. §12-910(E) (Court shall
decide “all questions of law . . . without deference” to an agency’s previous
determinations).

ARGUMENT
I.  The Board’s Order imposing fines past January 4, 2016 is unlawful.

The vast majority of potential fines comes from period fine 4: the
Board’s imposition of a $1,000 penalty per day from December 23, 2015

indefinitely into the future. In briefing and argument below, ABC
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continually disputed the period 4 future fines (which were not
recommended by the hearing officer). See APP097 (IR-6 at 20) (arguing Chief
Engineer’s recommendation of post-December 2015 fines are unlawful,
retaliatory, and baseless); APP454 (IR-8 at 58) (arguing ongoing fines should
not be imposed); APP135 (IR-22 at 31-32) (arguing that future fines are
unlawful); APP160 (IR-30 at 21-23) (same).

The period 4 fines for alleged violations occurring after January 4, 2016
are unlawful for at least two reasons: (1) the District has authority to impose
fines for violations that have occurred, not those that it thinks might occur;
(2) the superior court’s order violates due process because it affirms more
than $575,000 in fines without ABC ever having an opportunity to be heard
before the Board about whether the facts support those fines.

A. Fines past January 4, 2016 are unlawful because the Board does
not have authority to impose future fines for future conduct

1.  An administrative agency may only impose penalties to
the extent the legislature has expressly authorized and no
more.

Like any administrative agency, the District is a “creature[] of statute,”
and “the degree to which [it] can exercise any power depends upon the
legislature’s grant of authority to the agency.” Facilitec, Inc. v. Hibbs, 206
Ariz. 486, 488, 9 10 (2003). The District’s “powers and duties” are “strictly
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limited by the statute creating them.” Cleckner v. Ariz. Dep’t of Health Servs.,
246 Ariz. 40, 43, § 8 (App. 2019) (internal quotation marks and citation
omitted). The rule applicable here is clear: an agency’s power to issue
sanctions, like other agency “powers and duties,” are “strictly limited” to
what a statute expressly authorizes.

The Court has applied this basic rule of administrative law to reign in
agency enforcement actions. That was the case in Anderson v. Arizona Game
& Fish Department, 226 Ariz. 39 (App. 2010). There, the Court strictly
construed the agency’s authority to deny a license to a person convicted of
certain unlawful acts. Id. at 40-41 99 4-11. The statute at issue authorizes
the department to deny a license for five years after a first offense and for
ten years after a second offense. Id. § 5. The statute also states that the
penalties are “in addition to any other penalties prescribed by this title.” Id.
(citing A.R.S. § 17-340(B). Relying on that provision, the department
contended that it could impose consecutive sanctions for multiple violations
(for a total of much more than 10 years). Id. at41 9 7.

The Court rejected the agency’s expansive view of its own enforcement
power, explaining that the statute “does not explicitly authorize consecutive

sanctions.” Id. Legislative history confirmed the plain language: the
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legislature had rejected a version of the bill allowing for consecutive
penalties. Id. § 9. Consequently, “[b]ecause the statute’s language does not
grant the [agency] the express power to impose consecutive sanctions,” and
because of the persuasive legislative history, the Court held that the statute
“does not grant” the agency “authority to impose consecutive sanctions.” Id.
Also particularly relevant here, in Whitmer v. Hilton Casitas Homeowners
Association, the Court held that an agency, unlike a court, has no “inherent
contempt power.” 245 Ariz. 77,80, 11 (App. 2018). The agency’s statutory
authority allowed it to adjudicate “contested cases” and “appealable agency
actions.” Id. This adjudicatory power does not, however, include authority
to decide a “contempt proceeding” - a proceeding for “enforcement of the
parties’ legal rights or duties that were previously determined.” Id.
Though the agency had some court-like powers, it did not possess the
same inherent powers as a court unless expressly authorized by statute.
Thus, for example, although the relevant statute allowed the agency to
subpoena witnesses, the statute also required the agency to go to the
superior court to enforce the subpoena. The agency had no implied
authority to enforce the subpoena itself. Id. § 12. An agency “only has the

powers delegated to it by the legislature.” Id. § 11.
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2.  Thelegislature authorizes the District to impose fines for
violations that have occurred, not violations that have not
yet occurred

When applied here, the rule applied in Whitmer and Anderson leads to
one conclusion: the legislature authorizes the Board to impose fines for past
violations only.

The Board’s authority to impose fines here derives from A.R.S. § 48-
3615(C). That section provides, “ A person who violates this chapter or rules
adopted pursuant to this chapter may be assessed a civil penalty not to
exceed the fine chargeable for a class 2 misdemeanor.” The provision further
states, “Each day the violation continues constitutes a separate violation.”
Id. The amount “chargeable for a class 2 misdemeanor” is defined in A.R.S.
§ 13-803, which establishes “fines against enterprises.” The maximum
penalty allowed for a class 2 misdemeanor is $10,000 per offense. A.R.S. §
13-803(A)(3). That section also states that the court is to first consider
statutory mitigating and aggravating factors and then “determine an
appropriate fine.” Id.

The statutory authority to assess civil penalties only allows penalties

for past violations for several reasons.
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First, the text of section 48-3615 unambiguously allows civil penalties
only for a person “who violates,” not a person “who will” or “who may” in
the future violate. See Stambaugh v. Killian, 242 Ariz. 508, 510-11, 9 10, 17
(2017) (in interpreting a statute’s intent, the court “start[s] with the statutory
language” and if the meaning is unambiguous, the analysis stops there).

Although civil penalties for past violations may serve to deter future
violations, nothing in the text supports issuing prospective penalties for
unadjudicated, anticipated violations. Cf. San Francisco BayKeeper, Inc. v.
Tosco Corp., 309 F.3d 1153, 1160 (9th Cir. 2002) (explaining that civil penalties
have a deterrent effect on future conduct, but that “[lJiability for civil
penalties attaches at the time of the violation”). The statute authorizes the
District to assess penalties, not injunctive relief. See Reich v. Occupational
Safety and Health Review Comm'n, 102 F.3d 1200, 1202 (11th Cir. 1997) (“Unlike
injunctive relief which addresses only ongoing or future violations, civil
penalties address past violations.”); Chesapeake Bay Foundation, Inc. v.
Gwaltney of Smithfield, Ltd., 890 F.2d 690, 696 (4th Cir. 1989) (liability for civil
penalties “is fixed by the happening of an event . . . that occurred in the

past”).
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Second, the “statute as a whole” in “context within the statutory
scheme” confirms that civil penalties may be imposed for past violations
only. Stambaugh, 242 Ariz. at 511, § 17 (court applies plain meaning of
statute’s text “based on” the statute “as a whole and its context within the
statutory scheme”). In addition to allowing civil penalties, the legislature
provides detailed procedures for adjudicating a violation and deciding on a
penalty. See A.R.S. § 48-3615.01. These procedures make sense only with
reference to violations that have occurred —that have been observed and
proven through evidence —not future violations. To start an enforcement,
the chief engineer’'s “notice of violation shall identify the violations
observed” and at a later hearing the “district shall present evidence of the
violation described.” A.R.S. § 48-3615.01(A), (E) (emphasis added). And
after a hearing officer hears evidence, the hearing officer is to make a finding
based on “evidence of the violation” and a recommendation as to “the
imposition of any civil penalties attributed to the violation.” A.R.S. § 48-
3615.01(E).

Third, the law tells the District what to do about future violations in a
different subsection, and it does not grant authority to issue prospective

fines:
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If the person . . . continues the violation [after the enforcement
decision], the chief engineer may apply for a temporary
restraining order or preliminary or permanent injunction from
the superior court . . . A decision to seek injunctive relief does not
preclude other forms of relief or enforcement against the
violator. The remedies prescribed by this section are cumulative
and do not prevent the district from seeking injunctive relief at
any time.

A.R.S. §48-3615.01(]). In other words, to address possible future violations,
the District may seek injunctive relief in court, commence additional
enforcement proceedings for new violations, or both. It may not, however,
take upon itself the court’s power to effectively enjoin future conduct
through coercive, conditional fines. See Whitmer, 245 Ariz. at 81, § 12
(holding that statutory authority to issue subpoenas did not include inherent
authority to enforce subpoenas through contempt proceedings).

Fourth, a pre-determined fine for future non-compliance is nothing
more than a coercive civil contempt fine. See Shell Offshore Inc. v. Greenpeace,
Inc., 815 F.3d 623, 629 (9th Cir. 2016) (a court’s inherent civil contempt
powers may be used to “coerce the defendant into compliance,” and
“coercive civil sanctions . . . generally take the form of conditional fines”).
The District, however, has no implied or “inherent contempt power.”

Whitmer, 245 Ariz. at 80, 9 11.
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Like in Whitmer and Anderson, the Board has no inherent or implied
enforcement powers. Section 48-3615(C) authorizes the District to assess a
civil penalty only for “a person who violates” the statute or related rules, not
one who “will” or “may” violate in the future.

3.  The Board’s Order is contrary to law because it imposes
fines for future alleged violations.

The Board exceeded its legal authority by imposing fines for future,
yet-to-occur violations. Pursuant to its authority under A.RS. § 48-
3615.01(A), the District issued a notice of violation on May 8, 2015 based on
inspections occurring between March 26 and May 5, 2015. APP264 (Ex. 149).
When the District decided to move forward with the hearing, its “Notice of
Hearing” under A.R.S. § 48-3615.01(C) stated that “[t]he Hearing will be for
the purpose of determining whether a violation . . . has occurred.” APP174
(Ex. 31). That hearing took place January 4, 2016. The Board reviewed the
resulting recommended orders “based on the information presented” to the
hearing officer for the January 4, 2016 hearing. See A.R.S. § 48-3615.01(I). No
new discovery or evidence was presented to the Board. At that point, the

Board was authorized to “assess[] a civil penalty” for violations that had
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occurred. Instead, the Board also assessed a $1,000-per-day penalty for
violations that had not yet occurred or been alleged.

The Board’s deliberations show that the Board’s purpose for the future
fines was to coerce future compliance (i.e., a coercive civil contempt fine) and
force the parties to a decision on ABC’s permit request. Initially, the Board
considered a future fine that would “accumulate[] but would be waived
back to today’s date [blecause . . . that shows both parties intending to
commit to meet that time frame.” APP463 (6/16/2016 Tr. at 67). The
Board’s counsel (Mr. Hiser) suggested that the District “terminate [the Chief
Engineer’s] order as of today and” disapprove of “the continued penalty.
And then it becomes the [Chief Engineer’s] decision whether to file another
[Notice of Violation] . . . for the next period of time.” APP465 (id. at 69).
Board members, however, worried that going through the enforcement
process again would take “more staff time and attorney time and does not
get to the point of the engineering time necessary to get the permit.” APP468
(Id. at 72).

In settling on the final amount, the Board chair thought that
“continuing a penalty of $1,000 a day is enough incentive in and of itself.”

APP468 (Id.). At that point, ABC objected that this provided a coercive
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incentive to ABC but no incentive to the District. See generally APP455-78 (Id.
at 59-82).

Regardless of the wisdom of the Board’s motive (and how perverse an
incentive it creates for the District), the Board’s statutory “mandate does not
include . . . contempt powers.” Whitmer, 245 Ariz. at 80, § 12. The Board
may deter future violations through civil penalties for past violations, and if
that deterrence is ineffective, the District may pursue an injunction in court.
ARS. §48-3615.01(]).

But the Board may issue penalties only for violations proven at a
hearing. That hearing occurred on January 4, 2016 and the Board could only
impose penalties up that point. Any penalty for future alleged violations —
violations for which there is no notice of violation and no notice of hearing —
is contrary to law and must be vacated. Those are “separate violations,”
ARS. § 48-3615(C), and must be adjudicated separately, not assumed or
prejudged without a hearing. The superior court therefore erred in affirming
future fines from January 4, 2016 through August 10, 2017.

B. The Board’s Order also violates due process.

The Board’s future fines are also contrary to law because, as ABC

argued below, the future fines violate due process. IR-22 at 31-32; IR-33 at
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22. Although the Court need not reach this constitutional issue because the
agency lacks statutory authority to impose the future fines, it is evident that
the future fines (now affirmed through August 10, 2017) do not satisfy due
process.

In the administrative enforcement context, “procedural due process
requires notice and an opportunity to be heard in a meaningful manner and
at a meaningful time.” Gaveck, 222 Ariz. at 437, § 14 (internal quotation
marks, alterations, and citation omitted). The right to an opportunity to be
heard includes a “right to offer evidence and confront adverse witnesses.”
Id.

Here, the imposition of future fines fails to provide adequate notice or
an adequate opportunity to be heard. As to notice, with ongoing fines in
place, if the District believes there is a violation, it need not issue a notice of
violation, a description of the alleged violation, or hold a hearing, all of
which would otherwise be required under § 48-3615.01.

As to the opportunity to be heard at a meaningful time, there is none.
The fines are already imposed. Regardless whether evidence suggests that
a fine is wrongfully imposed, unjustified under the facts, or otherwise

improper, ABC does not have any hearing much less a meaningful hearing
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at a meaningful time to present evidence to the Board for the fines it has
already imposed. ABC cannot, for example, prove to a hearing officer or the
Board that the District was arbitrarily and capriciously ignoring and denying
its requests for a permit of short duration throughout 2016 and 2017, even
though ABC was unquestionably “an applicant participating in an ongoing
application process” under FRMC §§ 403(B)(3) and 404(B)(4).

Moreover, the process is doubly unfair because the agency controls
whether and when ABC would receive a permit of short duration. That is,
the District has a perverse incentive to slow down the permitting process,
ignore or deny requests for permits of short duration, and balloon the
continuing fine because it does not need to justify its conduct to the Board.

Post v. City of Tacoma, a recent Washington Supreme Court case, is
directly on point. 217 P.3d 1179, 1185-87 (Wash. 2009). There, the Court held
that due process was violated when a city’s fines for building code violations
“provide[d] for an appeal only of the initial notice of violation and first
monetary penalty, and not any penalties assessed thereafter.” Id. at 1185,
22. The city was assessing daily fines for violations it said were continuing
on a daily basis. Id. § 23. The city contended that it should not have to

provide “an opportunity to be heard on each separate infraction,” and
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instead the future penalties should be considered as related to the “initial
violation” for which there is a hearing. Id. The court disagreed, concluding
that the city’s fining scheme created an obvious “risk of erroneous
deprivation” of rights without any right to be heard. Id. at 1186, 25. The
court thus held that the city violated due process by having “no procedure”
in place to allow an administrative challenge to each separate violation. Id.
q27.

The Board’s future fines here do precisely the same thing by pre-
determining a fine for future alleged violations without any process in place
for ABC to be heard and challenge any alleged violation. See also Hale v.
Morgan, 584 P.2d 512, 520-21 (Cal. 1978) (ruling that a mandatory $100 per
day violation is unconstitutional under due process for lack of notice and
collecting similar cases).

The Court should vacate post-January 4, 2016 fines for this separate
reason.

II. The superior court erred to the extent it affirmed fines past the
District’s denial of a short-term permit in 2016.

To the extent the superior court’s order implicitly affirms fines of

$1,000 per day between December 23, 2015 and August 10, 2017, the court
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erred for an additional reason: the daily fines are calculated to run from
December 23, 2015 until they cease under the terms of the Board’s order on
the date “the District determines to issue or deny a Floodplain User Permit”
to ABC. APP377 (Ex.203 at10, q 2). This occurred on April 15,2016. APP363
(Ex.191). Thus, even if all other fines are somehow upheld, the total amount
should include 114 days in period 4 fines, not 596 days.

The superior court’s order (APP093 IR-41 at 9 30-32) implies that the
fines do not end until August 10, 2017. The order, however, totally ignores
evidence regarding the many, repeated denials of permits of short duration.
(Ignoring this evidence was error, see § IIl below.) As explained above (Facts
and Case § II.B.4(c)), in April 2016, ABC pleaded with the District for a
permit of short duration. See APP359, 360, 362 (Exs. 184, 186, 187). The Chief
Engineer denied the permit in writing on April 15, 2016.

A “permit of short duration” is a “floodplain use permit.” See FRMC
§ 404(B)(3) (stating that a “Floodplain Use Permit . . . shall include” and
describing permit of short duration among other things). The Floodplain
Review Board confirms this interpretation. APP387 (Ex. 335 at 4). The
District also concedes the point. See APP379 (Ex. 205 at 1 (“a permit of short

duration is a floodplain use permit”). Accordingly, under the plain terms of
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the Board’s Order, the period 4 fines of “$1,000 per day” should be calculated
“from December 23, 2015 until” April 15, 2016, the date “the District
determine[d] to issue or deny a Floodplain Use Permit.” APP377 (Ex. 203 at
10).

The District argued below that this date cannot apply because it is
before the Board’s Order in July 2016. But no evidence was taken or allowed
at the Board hearing in June 2016 and so the Board did not take evidence that
the District had already “determined to issue or deny” a permit after
December 23, 2015. In any event, the District again denied a permit on July
7,2016. APP379 (Ex. 205).

The District also contended that the Board must have been referring to
a full five-year Floodplain User Permit. That contradicts the plain text of the
Board’s Order and the record. Indeed, when describing the period 4 fines,
the Board chair stated that he wanted the fines to continue “until a permit,
that could be a temporary permit[,] issues.” APP474 (6/16/2016 at 78:6-15).
The District’s view also does not make sense: does the District contend that
period 4 fines would continue accruing had the District granted the request

for a short-term permit?

59



Go to Previous View | | Go to Table of Contents - Brief |

Under the plain terms of the Board’s order, the fines in period 4 ceased
on April 15, 2016, not August 10, 2017. To the extent the superior court held
otherwise, its order should be vacated.

III. The superior court erred by refusing to consider post-hearing
evidence or arguments based on new evidence.

The superior court’s order narrowed the scope of its review by (1)
refusing to consider supplemental evidence discovered and introduced after
the January 2016 regulatory hearing; and (2) refusing to consider new
arguments based on the supplemental record. APP093 (IR-41 §9 37-39, 42).
The superior court’s decision on these points is incorrect as a matter of law
and is subject to de novo review. This case should be remanded so that new
evidence and arguments may be considered.

A. The superior court should have considered the entire
supplemental record.

1.  Under § 12-910, the record on appeal includes testimony,
evidence, and argument presented at the supplemental
evidentiary hearing.

When a party appeals an agency action, a party may supplement the
record with evidence, testimony, and argument that was not presented to
the agency. Under A.RS. § 12-910(A), “[i]f requested by a party . . ., the

court shall hold an evidentiary hearing, including testimony and argument,
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to the extent necessary to make the determination required by subsection E
of this section.” That supplemental record may include “testimony from
witnesses who testified at the administrative hearing and witnesses who
were not called to testify” at the earlier hearing. Id. In addition, “[r]elevant
and admissible exhibits and testimony that were not offered” previously
“shall be admitted” in most circumstances. A.R.S. § 12-910(B). The court
should allow the evidentiary hearing if the new evidence and testimony “is
of such a character as would be calculated to have changed the decision of
the [hearing officer]| or the agency decision.” Curtis v. Richardson, 212 Ariz.
308, 310, § 6 (App. 2006).

Furthermore, the reviewing court must “review[] the administrative
record and supplementing evidence presented at the evidentiary hearing.”
ARS. § 12-910(E). “The record in the superior court shall consist of the
record of the administrative proceeding, and the record of any evidentiary
hearing.” A.R.S. § 12-910(D).

This expansive definition of the record was not always the law. Before
1996, the presumption was the opposite. Under the old version of § 12-
910(A), “[n]o new or additional evidence . . . shall be heard by the court,

except in the event of a trial de novo or in cases where in the discretion of

61


https://www.westlaw.com/Document/N0A6E60F1695611E8BB409BC97C948F7E/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/N0A6E60F1695611E8BB409BC97C948F7E/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/Icd619f39b9e411da9cfda9de91273d56/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_156_310
https://www.westlaw.com/Document/Icd619f39b9e411da9cfda9de91273d56/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_156_310
https://www.westlaw.com/Document/N0A6E60F1695611E8BB409BC97C948F7E/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/N0A6E60F1695611E8BB409BC97C948F7E/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/N0A6E60F1695611E8BB409BC97C948F7E/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/N0A6E60F1695611E8BB409BC97C948F7E/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0

| Go to Previous View | | Go to Table of Contents - Brief

the court justice demands the admission of such evidence.” A.R.S. § 12-
910(A) (1995); see 1996 Ariz. Sess. Laws, ch. 102, § 16 (2d. Reg. Sess.) (showing
changes from prior version).

In 1996, the legislature deleted that limitation and replaced it with the
broad language now in § 12-910(A). Id. The 1996 change also added the
provision requiring admission of “[r]elevant and admissible exhibits and
testimony that were not offered during the administrative hearing,” § 12-
910(B), defined the record on appeal to include “the record of any
evidentiary hearing,” § 12-910(D), and directed courts to decide the appeal
“after reviewing the administrative record and supplementing record,” § 12-
910(E). Those provisions remain today.

2. The superior court erred by excluding new evidence and

testimony presented at the supplemental evidentiary
hearing.

In its ruling, the superior court concluded that it would not consider
post-administrative-hearing evidence because “[tlhe admission of new
evidence . . . does not expand issues on appeal or permit reference to
evidence that occurred after said administrative hearing.” APP093 (IR-41 9

38.) As authority, the court cited Hatch v. Arizona Department of
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Transportation, 184 Ariz. 536 (App. 1995). The superior court’s legal
conclusion is incorrect under § 12-910.

Hatch’s gloss on § 12-910 does not and cannot control here for several
reasons. First, Hatch is a 1995 case that interprets and applies the pre-1996
version of § 12-910. See 184 Ariz. at 539 (block-quoting pre-1996 version of §
12-910(A)). Indeed, Hatch expressly relies on the very language that has
changed concerning the admissibility of new evidence.* Hatch relies on the
now-repealed language referencing “[n]Jo new or additional evidence in
support of or in opposition to” the agency’s decision. See 184 Ariz. at 5309.
That sentence no longer exists. The current version now makes clear (in a
seeming rebuke of Hatch) that testimony and evidence should be admitted
regardless of whether it was part of the administrative hearing, and that the
court should consider both the administrative and the supplemental record.

A.RS. §12-910(A)-(B)

4 Hatch's precedential value is nil. Only one published decision has
cited Hatch ever, and the Supreme Court vacated that case. See Stagecoach
Trails MHC, LLC v. City of Benson, 229 Ariz. 536 (App. 2012) vacated by 231
Ariz. 366 (2013).
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Second, the relief actually granted in Hatch conflicts with the superior
court’s and the District’s position. Here, the superior court ignored new
evidence and affirmed the Board’s decision (including future fines) without
regard to new evidence and changed circumstances. In Hatch, the court
faulted the lower court for deciding based on new facts rather remanding
the case back to the agency “for rehearing based on the facts as they now
exist.” 184 Ariz. at 540.

Third, Hatch does not address the unusual administrative process that
the District uses. District regulations prohibit any discovery before the
administrative hearing, and then do not permit introduction of additional
evidence at any point after the administrative hearing, even though the
decision and penalty can change dramatically at later stages before the Chief
Engineer and the Board (as happened here). See Facts and Case § IL.C. In
this case, the supplemental record is ABC’s only opportunity to challenge
the legal and factual basis of the civil penalties that the Board ultimately
assessed.

Fourth, applying Hatch’s interpretation to § 12-910 here produces an
absurd and manifestly unjust result. See Sell v. Gama, 231 Ariz. 323, 327, § 16

(2013) (courts should not interpret statute to cause “an absurdity or
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constitutional violation”). More than 80% of the fines affirmed in the
superior court relate to alleged violations after January 4, 2016. Section 12-
910 cannot be interpreted to mean that ABC may never impeach the decision
to impose those fines with evidence related to the parties” conduct over the
exact same time period as the alleged violations.

Consequently, the superior court’s refusal to consider new evidence,
including evidence occurring after the administrative hearing, is contrary to
law, fundamentally unfair, and is an abuse of discretion.

B.  The superior court should have considered ABC’s arguments,
including those based on new evidence.

1. A party need not specify precise legal theories to
preserve them for appeal, and new arguments based on
newly discovered evidence are not waived.

A party in an administrative proceeding can sometimes waive an
argument by not raising it before the agency. In general, a “[f]ailure to raise
an issue at an administrative hearing that the administrative tribunal is
competent to hear waives the issue.” Neal v. City of Kingdom, 169 Ariz. 133,
136 (1991).

The waiver rule, however, is not a technical trap. The rule does not
“require[] . . . any ‘magic words’” or that a party “specify the precise legal
theory or theories.” Id. at 136. Instead, the party must “give fair notice,”
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including by “setting forth the facts which form the basis of the complaint.”
Id. at 136 (holding waiver occurred only when the party did not mention the
legal theory or the “facts which would arguably give rise to the application
of such a theory”).

Furthermore, a party cannot waive an argument that was unavailable
before the agency. Although “belatedly raised issues may” be waived in the
“typical case,” they are not waived if the party could not raise the issue
earlier because of unavailable evidence. See All. for the Wild Rockies v. Savage,
897 F.3d 1025, 1033-34 (9th Cir. 2018) (holding that objection to agency action
was not waived when the basis for the objection was only recently revealed
and the party “raised its objection at the first available opportunity”).

The cases the District relied on below do not hold otherwise. See IR-25
at 13. In DeGroot v. Arizona Racing Commission, the regulated party waived
an untimely argument because he failed to raise the issue despite having the
evidence available and having numerous opportunities to raise the issue
before the administrative agency —that is, the evidence and argument were
available. 141 Ariz. 331, 339-40 (App. 1984). See also Rouse v. Scottsdale
Unified Sch. Dist. No. 48, 156 Ariz. 369 (App. 1987) (late-raised issue not

waived because it went to “competency” of agency and because the “failure
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to raise the issue . . . does not deprive [the courts] of any essential facts
necessary to resolve the issue”).

2. The superior court erred by excluding all arguments not
precisely made to the hearing officer or the Board.

The superior court stated that all arguments not raised before the
January 2016 hearing, or before the Board in 2016, were waived. APPP(093
(IR-41 9 32). As the court saw it, the only issue on appeal was “whether
ABC and the District entered into” an agreement “where the District would
not bring an enforcement action against ABC for operating without a
permit” while the parties negotiated a new permit. APP091 (Id. § 16). This
Was error.

ABC’s other arguments below are not waived. First, ABC gave more
than “fair notice” of its arguments that the District acted unlawfully by
seeking punitive fines despite its promises to issue a permit of short duration
and otherwise forbear enforcement. It has always contended that the
Board’s decision was arbitrary and capricious, not supported by substantial
evidence, contrary to law, and an abuse of discretion under § 12-910. It “set[]

forth the facts which form the basis” of its arguments during the January 4
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hearing and in briefs, even though ABC’s ability to do so was hamstrung by
the agency’s rule prohibiting any discovery before or after the hearing.

Before the Board, ABC raised a range of arguments based on the
evidence then available to it, including that ABC acted in reasonable reliance
on the District’s promises to issue a permit and forbear enforcement, that the
ongoing fines were unlawful and retaliatory, and that each period of fines
imposed should be reversed, among other arguments. See 6/16/2016 Tr. at
6, 16-19 (IR-8 at PDF pages 238-241); APP443 (6/16/2016 Tr. at 6:9-10); IR-8
at PDF pages 188-193. That these arguments have been enhanced by
additional evidence discovered after the hearing does not mean that the
District lacked “fair notice” of the issues it would face on appeal.

Second, many of ABC’s arguments on appeal had been unavailable
because ABC discovered troubling new evidence after the Board’s decision
in 2016. See Facts and Case § II.LE.1. For example, discovery obtained after
the hearing and evidence of the parties’ post-hearing conduct support the
following claims, all deemed waived by the superior court:

e The District violated A.R.S. § 48-3645 by refusing to process and
decide requests for short-term permits before and after the

administrative proceeding, even though such a permit would
have stopped any fines. See Facts and Case § II.B.2(c).
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e The District is equitably estopped from seeking fines from ABC
because ABC relied, to its detriment, on the District’s promises
to forbear enforcement and to issue permits of short duration.
See Valencia Energy Co. v. Ariz. Dep’t of Revenue, 191 Ariz. 565, 576-
77,9 35 (1998) (listing elements).

e The District arbitrarily refused to issue a short-term permit and
instead sought penalties in 2015 in retaliation for ABC’s political
speech in violation of ABC’s First Amendment rights. See
Soranno’s Gasco, Inc. v. Morgan, 874 F.2d 1310, 1314 (9th Cir. 1989)
(“Itis clear that state action designed to retaliate against and chill
political expression strikes at the heart of the First
Amendment.”). New evidence shows that the District started
preparing a short-term permit only to bury it after learning that
ABC was advocating against legislation the District supported.
The next day, the District launched an aggressive campaign
against ABC. See Facts and Case § I1.B.2(b).

e The District’'s disparate treatment of ABC violates equal
protection. A “class of one” may bring an equal protection claim
if the evidence shows that the plaintiff was “intentionally treated
differently from others similarly situated and that there is no
rational basis for the difference in treatment.” Thornton v. City of
St. Helens, 425 F.3d 1158, 1167 (9th Cir. 2005). Newly discovered
evidence shows that the District has never denied another mine
a permit of short duration and routinely granted short-term
permits to ABC’s competitors who were operating for years
without a permit. ABC is alone in being denied a permit and in
being pursued for punitive fines. See Facts and Case § I1.B.2(c).

Third, ABC’s arguments concerning future fines plainly were not fully
available before the Board hearing because the facts concerning any alleged
future violations did not yet exist. These arguments are thus nothing like

the waived argument in Degroot. The information and argument there was

69


https://www.westlaw.com/Document/I2ae38268f56711d9b386b232635db992/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_156_576
https://www.westlaw.com/Document/I2ae38268f56711d9b386b232635db992/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_156_576
https://www.westlaw.com/Document/I750b1ac2885511d9b6ea9f5a173c4523/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_350_1314
https://www.westlaw.com/Document/Idad2368b1ee311da9bcc85e7f8e2f4cd/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_506_1167

Go to Previous View | | Go to Table of Contents - Brief |

available, ignored, and raised only on appeal. The information and
argument here was unavailable and unknown until well after the
administrative hearing and raised immediately upon discovery. See Savage,
897 F.3d at 1034 (finding no waiver because the party “raised its objection at
the first available opportunity”).

The superior court should have considered these arguments as well as
the full range of evidence admitted at the supplemental evidentiary hearing.
This case should be remanded.

IV. The superior court erroneously concluded that the Board’s Order is
supported by substantial evidence and otherwise lawful under § 12-
910(E).

In addition to erroneously narrowing its consideration of evidence and
argument, the superior court’s ultimate conclusion affirming the Board’s
order is incorrect for many other reasons.

A. The District’s misuse of the attorney-client privilege leaves the
Board’s fines unsupported by substantial evidence.

A key factual dispute in this case is why the District continually
refused to issue a temporary permit. If the District issued one when it first
promised in February 2015, there would be no fines; if it had issued one
when requested in 2016, there would be minimal period 4 fines. If the
District wrongfully denied ABC a temporary permit, then the Board’s
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decision should be vacated or modified to remove the fines that would have
never accrued. See APP502 (8/28/2017 Tr. at 128:21-129:2 (if a temporary
permit issued, ABC “would not be subject to the penalties.”).

But the District used the attorney-client privilege to prevent ABC from
developing evidence about why the District ignored or denied its permit
requests. Throughout the relevant time period (January 2015 - August
2017), the District has taken the position that all decisions regarding ABC’s
permit were done in coordination with counsel and are protected by
privilege, often leaving ABC with only the written record. See IR-30 at 6.
The District used this to prevent questioning about internal discussions
concerning ABC’s permits. Id; APP485, 510, 512 (8/28/2017 at 73:6-74:6,
142:11-143:2, 175:3-16; APP538, 540 (8/29/2017 at 97:6-98:6, 130:3-131:20).

The privilege may not be used as a sword and shield. State Farm Mut.
Auto Ins. Cas. Co. v. Lee, 199 Ariz. 52, 56, 4 9 (2000). A party may not rely on
a “defense based on factual assertions that . . . incorporate the advice or
judgment of its counsel” and also “deny an opposing party the opportunity
to discover the foundation for those assertions in order to contest them.”
Mendoza v. McDonald’s Corp., 222 Ariz. 139, 153, 9§ 42 (App. 2009).

Consequently, having shielded internal decision making from discovery, the
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District cannot rely on testimony about its intent or internal reasons for
denying ABC a permit.

Without such evidence, the District cannot rebut inferences that its
permitting decisions are either arbitrary or unlawfully motivated by
retaliation. For example, the only evidence explaining why the District
backed out of its February 2015 promise to issue a temporary permit and
instead buried the draft permit is that the District was retaliating for ABC’s
political speech. See Facts and Case § I1.B.2(b)-(e). There is also no evidence
available to explain why ABC was singled out for different treatment when
numerous other mine operators received temporary permits even when they
had been operating for years with an expired permit. See Facts and Case §
I1.B.4(c).

Without such evidence, the Board’s decision should be wvacated
because there is no substantial evidence in the record to explain why the
District’s denials and the resulting fines are justified or lawful. Indeed, the
Board’s Order makes no findings about the District’'s persistent refusal to

provide ABC a temporary permit.
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B. The Board’s Order is contrary to law because it imposes fines
for operating without a permit when the District unlawfully
refused to process ABC’s requests for short-term permits.

Had ABC received the promised temporary permit, the civil penalties
would either be gone or substantially lower. It is arbitrary and capricious
for the District to impose fines when, wearing its other regulatory hat, it
arbitrarily denies and ignores permit requests.

As discussed above, a permit of short duration is a floodplain use
permit for “applicants participating in an ongoing application process.”
FRMC §§ 404(B)(4); 403(B)(3). See Argument § II. All such permits are
subject to numerous statutory protections applicable to entities flood control
districts regulate. For instance, § 48-3645 requires a district denying a permit
to provide a written “[jlustification for the denial” and “an explanation of
the applicant’s right to appeal the denial.” A.R.S. § 48-3645(J)(1)-(2). The
“regulatory bill of rights,” A.R.S. § 48-3642, provides similar and additional
protections. See A.R.S. § 48-3642(5) (written notice and justification of
denial); § 48-3642(3) (no licensing decision based on “conditions or
requirements that are not specifically authorized”).

The District did not adhere to any of these requirements. In February

2015, the Chief Engineer told ABC that if it submitted a five-year permit
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application, it would “forebear any enforcement action” and would “issue a
permit of short duration during the application process if required.” APP251
(Ex. 140). ABC submitted an application. The District never issued a permit,
a denial, or provided any justification for the purported denial. When ABC
followed up on May 1, 2015, and explicitly asked for a copy of the temporary
permit, the District ignored the request again. This pattern continued in 2016
and 2017, when ABC repeatedly requested a temporary permit only to be
ignored or denied for shifting, contradictory reasons that seemed to apply to
ABC and no one else. See Facts and Case §§ I1.B.2, I1.B.4(c).

The District’s explanation for this is unclear and hidden behind the
privilege (see § IV.A above). What is clear is that the District is seeking to
affirm fines for alleged violations occurring on days for which permits of
short duration — permits the District controls and decides whether to issue —
would have been in force. The District’s failure to follow the law in denying
the permits makes the decision to impose fines over the same period

arbitrary, capricious, and an abuse of discretion.
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C. The Board’s fines are contrary to law, unsupported by
evidence, and arbitrary and capricious for other reasons.

Each of the Board’s fines should be reversed or vacated for other

reasons.

1.  Fine period 2: January 2015-July 2015

The Board’s Order imposes a fine of $5,000 for operating without a
permit between January 28 and July 30, 2015. This fine is not supported by
substantial evidence and is arbitrary and capricious.

First, the District failed to comply with § 48-3645 in processing the
February 27, 2015 permit application. Instead, the District treated the
application as a nullity because it was titled an “amended” rather than
“new” application. Facts and Case § II.B.2. This violated § 48-3645 and
delayed the processing of ABC’s application.

Second, the fine is arbitrary because the District expressly agreed to
“forebear enforcement” and issue a temporary permit if required. Although
the District would later pursue enforcement and would never issue a
temporary permit, it is arbitrary to punish ABC for the District’s

noncompliance with its own promises.

75


https://www.westlaw.com/Document/NEA930EE1B7A111E28574FE02F819FD90/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
https://www.westlaw.com/Document/NEA930EE1B7A111E28574FE02F819FD90/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0

Go to Previous View | | Go to Table of Contents - Brief

2.  Fine period 3: July 2015-December 2015
The Board’s $500-per-day fine for July 30 to December 23, 2015, is

arbitrary and capricious and lacks evidence.

First, the Board’s decision accords essentially no weight to the parties’
June 2015 agreement that a “temporary permit [was] not necessary and
[would] not be pursued,” and the District would continue delaying any
enforcement. The Chief Engineer conceded that this agreement bound him
and the District. See Facts and Case § I1.B.2(f). The fact that the District’s
lawyers would continue to threaten ABC with the possibility of penalties
does not change what the parties agreed to in June.

Second, although the Board states that the fees are justified in part
because ABC “took an unreasonable amount of time,” this rationale for
$73,000 in fees is not supported by the record and not based on any
articulable legal standard. The District never provided a deadline to ABC
that ABC missed. The District’s June 30 request for corrections is the only
evidence with a concrete deadline, and it states that the applicant needs to
respond in one year. APP287 (Ex. 155 at ABCSR00000664). Moreover, the

supplemental evidence reveals that, internally, the District knew that ABC
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would likely be unable to respond quickly and would take several months.
APP293 (Ex. 162).

Third, the daily fine penalizes ABC for days that ABC was waiting for
District responses. As noted in the Order, ABC responded to the request for
corrections on November 30, 2015 but fines are imposed through December
23 for this period. See APP372 (Ex. 203 at 5).

3.  Fine period 4: December 2015-August 2017

The Board’s $1,000-per-day future fines fail because they are contrary
to law for numerous reasons, as argued above. The fines also lack
evidentiary support and are arbitrary and capricious.

First, the evidence indicates that these fines are driven by an antipathy
or frustration with ABC, not legal reasoning or an unbiased assessment of
the facts. The Board adopted the Chief Engineer’s assessment (which in turn
adopted the hearing officer’s) that ABC had a “poor attitude” which
“justif[ied] the imposition of civil penalties.” APP377 (Ex. 203 at 10); Ex. 177
at9; Ex. 174 at 10. A “poor attitude” is not a legal basis for a fine, particularly
not future fines.

Second, at the time of the Board’s decision, there was no evidence in

the record regarding the propriety of these fines because the alleged
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violations had not yet occurred. The record now contains substantial
evidence that undermines the imposition of harsh daily penalties, including
that ABC hired a prominent expert to help move its long-term application
forward, that the District unjustifiably rejected ABC’s repeated requests for
a permit of short duration throughout 2016 and 2017, and that ABC is the
only mine ever to be refused a temporary permit. Put another way, when
the Board imposed these fines there were no facts much less substantial

evidence to support the civil penalties. The period 4 fines should be vacated.

REQUEST FOR ATTORNEYS’ FEES AND COSTS

Pursuant to ARCAP 21(a), ABC requests an award of its attorneys’ fees
and costs under A.R.S. § 12-348(A)(2), § 12-342, and any other applicable law.

CONCLUSION

The Court should vacate the fines imposed.

RESPECTFULLY SUBMITTED this 22nd day of January, 2020.
OSBORN MALEDON, P.A.

By /s/ Joseph N. Roth
Colin F. Campbell
Meghan H. Grabel
Joseph N. Roth
Colin M. Proksel
2929 North Central Avenue, Ste. 2100
Phoenix, Arizona 85012

Attorneys for Plaintiff/ Appellant
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Chris DeRose, Clerk of Court
*** Electronically Filed ***
07/23/2018 8:00 AM
SUPERIOR COURT OF ARIZONA

MARICOPA COUNTY

LC2016-000324-001 DT 07/18/2018
CLERK OF THE COURT
HONORABLE KERSTIN LEMAIRE C. Avena
Deputy
A B C SAND AND ROCK COMPANY INC COLIN F CAMPBELL
V.

FLOOD CONTROL DISTRICT OF MARICOPA  STEPHEN W TULLY
COUNTY (001)

JUDGE LEMAIRE

OFFICE OF ADMINISTRATIVE
HEARINGS

REMAND DESK-LCA-CCC

MINUTE ENTRY

This matter came before the Court for an evidentiary hearing spanning August 28 through
August 30, 2017. Since the hearing, there have been myriad hearings and briefings regarding
what this court’s ultimate conclusion should be on this appeal of the Flood Control District of
Maricopa County’s (the District) final decision and order fining A.B.C. Sand and Rock
Company, Inc. (ABC) for mining sand and gravel within Maricopa County without a formal
floodplain permit. After reviewing the transcripts and the Court’s own notes from the
evidentiary hearing, painstakingly reading and rereading the pleadings and supportive exhibits
filed throughout this case, and carefully considering the applicable rules, case law and statutes,
the Court makes the following findings of fact and conclusions of law.

Findings of Fact

1. ABC operates a sand and gravel mine situated at the confluence of the New River and
Agua Fria River in Maricopa County.

Docket Code 512 Form L000 Page 1
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SUPERIOR COURT OF ARIZONA
MARICOPA COUNTY

LC2016-000324-001 DT 07/18/2018

10.

11.

12.
13.

14.
15.

16.

The mine is in the river bottom and is completely within the federally designated
floodplain.

As it is in the floodplain, ABC’s mine must be permitted by the District.

In February 2011, ABC applied to renew its 2006 five-year permit and a dispute arose.
The Chief Engineer found that ABC was operating without a permit and imposed fines.
ABC appealed that decision to the Board of Hearing Review which denied the Chief
Engineer’s decision.

The Board of Hearing Review for the District, on remand from the Superior Court, issued
an order dated January 28, 2015, that confirmed ABC did not renew its permit to operate
in 2011. Said order was later affirmed by the Superior Court (LC2015-0000096) and then
the Court of Appeals. (1 CA-CV 16-0294). The fine was vacated.

Even after receiving the Board’s decision, ABC continued to operate in the floodplain
without a permit

On February 27, 2015, ABC submitted an application for a permit. Said application
included original engineering approved by ABC’s engineer.

After receiving ABC’s application, a District employee prepared and circulated a permit
of short duration.

The District never approved the permit. Although ABC believes that the District’s actions
were politically motivated, insufficient evidence exists to support the inference that the
withdrawal of the permit was retaliatory.

The District deemed the February 27, 2015 application a nullity. On March 13, 2015, the
District wrote ABC that it must submit a new plan of development rather than an
amended one.

On May 1, 2015, ABC submitted the same plan, recast as a new one and requested a
permit of short duration.

The District did not process the request for a permit of short duration.

On May 8, 2015, the District issued a “Notice of Violation” which directed ABC to cease
and desist operating in the floodplain.

ABC continued to operate in the floodplain.

ABC requested a meeting with the District to discuss the permit of short duration and the
Notice of Violation.

The issue on this appeal is whether ABC and the District entered into another agreement
where the District would not bring an enforcement actions against ABC for operating
without a permit so the parties could negotiate how to get a new permit. Thus, ABC

Docket Code 512 Form L00O Page 2
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SUPERIOR COURT OF ARIZONA
MARICOPA COUNTY

LC2016-000324-001 DT 07/18/2018

17.

18.
19.

20.
21.

22.

23.

24.

25.

26.

27.

28

29

claims it had a de facto permit and was unaware that it would be subject to sanctions until

it received the notice of violation.

ABC argued that from the meeting which took place on June 16, 2015 between ABC and

the District until the issuance of the Notice of Violation on November 2, 2015, it had an

agreement with the District to operate without a permit. No argument was presented as to

why operating without a permit was acceptable prior to June 16, 2018 or after the

November 2, 2018 letter.

ABC questioned their accountant, Mr. Dietrich, regarding the agreement.

On June 17, 2015, Mr. DeBlasi, ABC’s attorney, sent an email confirming that the parties

“agreed to work in good faith to diligently proceed through the substantive review

process.” He also indicated that the County agreed to “forebear enforcement action once

the permit application was submitted.” The email also indicated that the County would

not set a hearing on the Notice of Violation to allow the parties to focus on the permit

application.

This email does not confirm that ABC could operate without a permit. Ex. 153

After the June 16, 2015, meeting, the attorneys for the parties exchanged emails

confirming that fines were being assessed for ABC’s operation in the floodplain.

On June 20, 2015, the District’s counsel emails ABC’s counsel to remind him that ABC

was operating without a permit and that fines were not waived.

On August 21, 2015, ABC’s Counsel sent an email to the District indicating that if they

were unable to reach a settlement that the County could and would assert fines for time

that had passed and that there was precedent for doing so.

On November 2, 2015, the District filed a notice of hearing regarding the notice of

violation.

On January 4, 2016, an administrative hearing was conducted. ABC had three chief

arguments, two dealing with claims related to ABC’s operations prior to January 2015.

Those two arguments are not subjects of the instant appeal.

On March 7, 2016, hearing officer Merkow issued findings and recommended that the

District order ABC to cease and desist its sand and gravel mining operations and impose

financial penalties on ABC.

On March 21, 2016, Defendant Wiley issued a Final Decision and Order that endorsed

the hearing officer’s findings and imposed fines.

. On April 4, 2016, ABC filed a Notice of Appeal to the Flood Control District of
Maricopa county board of Hearing Review (BOHR).

. On June 16, 2016, BOHR heard ABC’s appeal of the order issuing fines.

Docket Code 512 Form L000 Page 3
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MARICOPA COUNTY

LC2016-000324-001 DT 07/18/2018

30.

3L
32.

33.

34.

35.

36.

37.

38.

39.

40.

41.

42.

On July 1, 2016, BOHR entered its Final Decision and Order and found that: 1) ABC has
not had a valid floodplain use permit since July 16, 2012, and must cease and desist
operation, and 2) ABC must pay $78,000.00 in penalties plus $1000.00 per day beginning
December 23, 2015 until it ceases operations in the floodplain or the District determines
to deny or issue a permit.

ABC was issued a Floodplain Use Permit on August 10, 2017.

ABC operated a sand and gravel mine in a federally designated floodplain without the
requisite permit from July 2012 until August 10, 2017.

Conclusions of Law

This administrative appeal is governed by A.R.S. 8 12-901 et. seq.

The Court is required to affirm the action taken by the agency unless said action is
contrary to the law, is not supported by substantial evidence, is arbitrary and capricious,
or is an abuse of discretion. A.R.S. § 12-910(E).

The Court is required to defer to the agency’s factual findings and affirm them if
supported by substantial evidence, even if a different conclusion is also possible. Gaveck
v. Ariz. State Bd. Of Podiatry Exam’rs, 222 Ariz. 433, 436 (Ct. App, 2009).

The Court is not to substitute its judgment for that of the agency. Blake v. Phoenix, 157
Ariz. 93

Failure to raise an issue at an administrative hearing waives the issue. Neal v. City of
Kingman, 169 Ariz. 133 ( 1991)

The admission of new evidence at an administrative hearing does not expand issues on
appeal or permit reference to evidence that occurred after said administrative hearing.
Hatch v. Arizona ADOT, 184 Ariz. 536 (App. 1995).

The standard for reviewing administrative appeals was not changed by the change to the
statute which allowed for the supplementation of the record. Shaffer v. Arizona State
Liquor Bd. 197 Ariz. 405 (App. 2000)

Arizona law prohibits the operation of a sand and gravel mine in a floodplain without a
permit. A.R.S. §8 48-3613(c). The permit process is governed by the Floodplain
Regulations of Maricopa County sections 401 — 404.

Operation in a floodplain without a permit may be punished by fines of up to $10,000.00
per day. A.R.S. § 48-3615(B) and A.R.S. § 13-803(A)(2).

Those arguments not made by ABC before the administrative hearing or before the Board
of Hearing Review are waived and will not be considered.

Docket Code 512 Form L000 Page 4
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SUPERIOR COURT OF ARIZONA
MARICOPA COUNTY

LC2016-000324-001 DT 07/18/2018

43. Substantial evidence exists to support the BOHR decision. The BOHR decision was
neither contrary to law, arbitrary and capricious, nor an abuse of discretion.

IT IS ORDERED AFFIRMING the Board of Hearing Review’s Final Decision and Order
dated July 1, 2016.

NOTICE: LC cases are not under the e-file system. As a result, when a party files a docu-
ment, the system does not generate a courtesy copy for the Judge. Therefore, you will have to
deliver to the Judge a conformed courtesy copy of any new filings.

Docket Code 512 Form L000 Page 5
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Michael K. Jeanes, Clerk of Court
**% Electronically Filed ***
03/23/2017 8:00 AM

SUPERIOR COURT OF ARIZONA

MARICOPA COUNTY
CV 2016-010095 03/22/2017
CLERK OF THE COURT

HONORABLE HUGH HEGYI C. Mai

Deputy
A B C SAND AND ROCK COMPANY INC JANA L SUTTON
v.
MARICOPA COUNTY, et al. STEPHEN W TULLY

CARLOS B GUTIERREZ

CHARLES E TRULLINGER

MINUTE ENTRY

The Court has considered the September 16, 2016 Motion for Evidentiary Hearing and
Identifying Issues to be Presented (hereafter referred to as the “Motion”) filed by ABC Sand and
Rock (“ABC”) in LC2016-000324 (the “LCA Case”), the County’s September 29, 2016
Response to the Motion, and ABC’s October 18, 2016 Reply in support of the Motion. The
Motion was filed at a time when the LCA Case was assigned to a different Division of this
Court.

IT IS ORDERED, granting ABC’s request for evidentiary hearing. The hearing shall be
heard April 3-6, 2017 together with the other hearings presently set in this matter on those dates.

IT IS FURTHER ORDERED, granting ABC’s request to admit additional evidence at the
evidentiary hearing. The Court will consider that evidence for its weight, and the parties may
argue the appropriate weight, or lack thereof, at the time of the hearing.

Docket Code 023 Form V0OOA Page 1
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Meghan H. Grabel, 021362

Jana L. Sutton, 032040

OSBORN MALEDON, P.A.

2929 N. Central Avenue, Suite 2100
Phoenix, Arizona 85012-2793
(602) 640-5000
ccampbell@omlaw.com
mgrabel@omlaw.com.
jsutton@omlaw.com

Anne M. Chapman, 025965
MITCHELL I STEIN | CAREY, PC
One Renaissance Square

2 North Central, Suite 1900
Phoenix, Arizona 85004

Telephone: {602) 358-0293
Facsimile: (602) 358-0291
arme@mitchellsteincarev. com

Attorneys for ABC Sand and Rock Co., Inc.

BEFORE THE MARICOPA COUNTY FLOOD CONTROL DISTRICT

" BOARD OF HEARING REVIEW
In re the Matter of ) Permit No. FA 95-048A
: 3
)
ABC Sand and Rock Co;; Inc. ) OPENING BRIEF
g )
) (Oral Argument Requested)

ABC Sand and Rock Col, Inc., (“ABC”) respectfully requests this Board to reject, in
full, the March 21, 2016 Final Decision and Order of the Chief Engjneer and General Maneager
(“Chief Engineer”) of the Flood Control District of Maricopa County (“District”) because the
Chief Engineer clearly erred (1) in finding that ABC was required, despite the District’s
multiple express assurances otherwise, to obtain a permit for the period of January 28, 2015 to
the present, and (2) by assessing arbitrary and capricious fees for that same time period. As the
administrative record shows, ABC spent 2015 working with the Disfrict in good faith to obtain

a permit, and because the District continuously represented throughout that time that ABC was
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broadly about the interactions between ABC and the District “since the June 16 meeting,” the
Chief Engineer ignores that there was no evidence submitted about the status of ABC’s permit
application process after November. (HO at 9; CE at.9:13-18.)

The Chief Engineer’s decision fo look outside the record is made even more absurd by
the fact that, between November 30 and December 23, there was nothing ABC could do to
advance its permit. In accordance with § 48-3645(G), responding to the District’s request for
corrections put the ball béck in the District’s court to respond to ABC by either approving the
applicatidn, denying the application, or issuing a supplemental request for corrections. As
allowed by the statute, the District did issue another request for corrections on December 23,
2015.7 The Chief Engineer was arbitrary and capricious in assessing daily fines during the
period in which the District had complete control over the speed of the application process.

d. The fines imposed by the Chief Engineer from December 23 through the
present are retaliatory, unwarranted, and baseless.

But the Chief Engineer’s mlhngness to step outside the ft_acord did not end on
December 23. Rather, in the final part of his Order, the Chief Engineer focuses extem.;ively on
the supplemental comprehensive request for corrections sent to ABC on December 23, 2015 to
justify his imposition of a $2,500 per day penalty and a complete moratorium on ABC’s ability
to obtain a permit. (CE at 9:9-10:14.)

Nothing in the record supports a fine for this period of time, Nevertheless, the Chief
Engineer states that fines were justified because nothing was resolved through.the responses
ABC provided in November to the District’s injtial request for corrections. First, § 48-3645
expressly contemplates that the applicant and the District may engage in the type of back-and-
forth request and response process that ABC and the District have been engaging in since June
30. See id § 48-3645(G) (“If the applicant fails to resolve an issue identified m a request for
corrections, the district may make supplemental written or electronic requests for corrections

that are limited to issues previously identified in a comprehensive request for corrections.”).

4 As this document is not in the administrative record, a copy is attached to this brief as
Appendix A.

20
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1 Again, if the District were truly concerned about costs, it could have simply expedited
the process by telling ABC to send its substantive responses by a specific date. But it did not.
Rather, it reached an agreement with ABC that ABC could continue its business operations

while pursuing a permit application that its own rules allowed one year to complete, and then

th I W R

unilaterally revoked that agreement without notice to ABC when it subjectively determined that
ABC was npot being sufficiently “diligent™ in the process.

Im. CONCLUSION
The District has not established any period of time for which daily violations are

oo ) oy

warranted and has failed to establish that the imposition of any fine would be reasonable under
10 ||the circumstances. ABC reasonably relied on the District’s representations that ABC could

11 ||continue to operate during its permit application process. And ABC reasonably believed that
12 ||the “application process” is the one described in the applicable statutes and regulations. The
13 1| Chief Engineer’s Order must therefore be denied, and ABC respectfully requests an award of
14 ||fees and costs in defending the District’s unjustified action. See A.R.S. § 41-1001.01(A)2).

15
16 DATED this 4th day of April, 2016.
17 OSBORN MALEDON, P.A.
18
19 By %M @ |
Méghan H, Grabel
20 Jana L. Sutton
' 2929 N. Central Avenue, Suite 2100
21 Phoenix, Arizona 85012-2793
22 | Attorneys for ABC Sand and Rock Co., Inc.
23

24 || The original and copies hand-delivered
95 this 4th day of April, 2016, to:

26 ([Jolene Maiden

Clerk of the Board of Directors

27 || Maricopa County Flood Control District
301 W. Jefferson Street, Suite 1000

28 {[Phoenix, AZ 85003

24
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1 |{ Meghan F. Grabel, 021362

Jana L. Suiton, 032040

2 [|OSBORN MALEDON, P.A.

2929 N. Central Avenue, Suite 2100
3 || Phoenix, Arizona 85012-2793
(602) 640-9000

4 || mgrabel@omlaw.com
jsutton@omlaw.com

Anne M. Chapman, 025965

6 ||MITCHELL I STEIN | CAREY, PC
One Renaissance Squarc

7 || 2 North Central, Suitc 1900
Phoenix, Arizona 85004

8 || Telephone: (602) 358-0293
Facsimile: (602) 358-0291

9 || armc@mitchellsteincarev.com

10 || Atlorneys for ABC Sand and Rock Co., Inc.

11
. 12 BEFORE THE MARICOPA COUNTY FLOOD CONTROL DISTRICT
NEANE| -
=7 BE BOARD OF HEARING REVIEW
B .
zm = 14 In re the Matter of ) Permit No. FA 95-048A
-7 ERE )
IS ;| || ABC Sandand Rock Co., Inc. ) OPENING BRIEF
_ )
) (Oral Argument Requesied)
18
19 ABC Sand and Rock Co., Inc., (“ABC™) respectfully requests that this Board reject, in

20 || full, the March 21, 2016 Final Decision and Order of the Chicl Engincer and General Manager
21 |[(“Chicl Engincer™) of the Flood Control District of Maricopa County (“Dis(rict™) because the
22 || Chief Engineer clearly erred (1) in finding that ABC was required, despite the District’s
23 || multiple express assurances otherwise, to obtain a permit for the period of January 28, 2015 to
24 |[the present, and (2) by assessing arbitrary and capricious fees for that same time period. As the
25 || administrative record shows, ABC spent 2015 working with the District in good faith to obtain
26 ||a permit, and because the District continuously represented throughout that time that ABC was
27 ||not required Lo obtain a permit during the permit application process, no viclation or fine is

28 |{ wamranlted.
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1 || District] will forebear any enforcement action for operating without a permit, and . . . will issue
2 |ia permit of short duration during the application process if required.” (See also HT at 112.)

3 ¢ February 27, 2015 (Exh. 50, 51, 56) — ABC accepts the District’s offer by submitting a
4 || permit renewal application and paying what it believed were the appropriate fees. The District
5 || concedes that this application was submitted in response to Mr. Wiley’s February 12 letter and
was submitted prior to Mr. Wiley’s deadline. (HT at 54:4-11, 56:25-57-1, 58:7-10, 69:21-
70:2.) Per the District’s adopted timeframes, the District then had 30 working days to respond

to ABC’s application. See FCD Time Frames Appendix.?

o e~ Oy

e March 13, 2015 (Exh. 52) — The District, through counsel, rejects ABC’s application
10 [|and clarifies that ABC must submit a “new” permit application rather than an application to
11 ||amend or renew its prior permit. There is nothing in the administrative record that indicates
12 ||that ABC’s mistake regarding the type of application that should be filed was inappropriate
13 ||under the circumstances or that ABC submitted its initial application in bad faith. To the
14 ||contrary, ABC’s February 27 letter expressed ABC’s optimism about working collaboratively
15 |[with the District under Mr. Wiley’s administration, {Exh. 50) and testimony from the hearing
16 ||indicates that this misunderstanding was based on the reasonable assumption that ABC could
17 || begin the application process by improving upon its most recent valid permit rather than taking
18 || the more time-consuming approach of starting from scratch. (See HT at 112:8-115:11.)

19 e April 15, 2015 (Exh. 53) — The District, again through counsel, offers to forebear
20 || enforcement if ABC makes a “good faith submittal” of “necessary paperwork and fees,” and
21 |[provides an application deadline of May 1, 2015.

22 e May 1, 2015 (Exh. 55) — By the District’s May 1, 2015 deadline, ABC supplements its
23 || prior application with an engineering plan and pays appropriate fees.

24 s May 8, 2015 (Exh. 58) — Despite the District’s duty to respond to a permit application

25 || by either issuing a letter of administrative completeness or providing the applicant with notice

26
2 The time frames the District has adopted in accordance with A R.S. § 48-3645 are

27 || presented in a document attached to the end of its current Floodplain Regulations. That
document is not labeled, but will be referred to in this brief as the “FCD Time Frames
28 Appendix.”
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1 ||permit when the District specifically told ABC that it need not obtain a permit to continue
operations while its permit application was being processed would be the height of arbitrary

and capricious behavior, and in patent violation of ABC’s due process rights.

P VS N . ]

Contrary to the Chief Engineer’s sweeping mischaracterizations of the communications
between ABC and the District throughout 2015, ABC was never hostile or disrespectful in its

communications, and, other than perhaps in its March 13th letter (which was written by the

~1 N

District’s counsel, not the District itself), the District reciprocated ABC’s cordial tone. There is

o

absolutely no basis for characterizing the District’s interactions as a constant barrage of cease
and desist orders, demands, and animus—rather, for the vast majority of 2015, the record
10 || clearly shows that ABC and the District have been working together to complete ABC’s permit
11 ||application.

12 |[IL DISCUSSION

13 ABC has complied with the requirements of A.R.S. § 48-3645 (titled “Licensing time
14 |[frames; compliance; consequence for failure to comply with time frame; exemptions;
15 ||definitions™), as well as the District’s regulations adopted in accordance with that statute,
16 ||throughout the permit application process. ABC has also complied with the few expedited
17 || deadlines the District has expressly imposed. Despite ABC’s compliance, the Chief Engineer
18 || rejected large portions of the Hearing Officet’s recommendation and has imposed fines for
19 || three separate time periods: January through July 30, 2015; July 30 through December 23; and
20 || December 23 through the present.

21 Because the District notified ABC that it could continue to operate without the threat of
22 ||an enforcement action if it initiated the application process by a certain date, and ABC did
23 ||initiate the application process by the District’s deadline, ABC was justified in expecting that it
24 ||could continue to operate throughout the application process under the terms of the parties’
25 ||agreement. And because ABC, after submitting its application by the District’s proposed
26 ||deadline, continued to comply with all of the applicable deadlines prescribed by regulation or
27 |[statute and was never put on notice either that (1) any shorter deadlines applied or (2) the

28
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1 || District did not believe that ABC was acting sufficiently “diligent” in the application process,

2 || there is no basis in the record to impose any of the Chief Engineer’s ordered fines.

3 A. Based on the applicable regulations and statutes governing the permit
application process, offering ABC a grace period to apply for a permit and
forbearing enforcement during the application process was appropriate.

After this Board held, on January 28, 2015, that ABC had not been granted a valid long-
term permit as of early 2011 (Exh. 47), the District offered—both verbally and in writing—to
allow ABC to continue mining so long as it simultaneously worked with the District to obtain

new long-term permit. (Exh. 49, 52, 62, 63; HT 44, 48-50, 111-12.) Specifically, the initial

O 0o =] &

offer stated: “If [ABC’s permit] application is filed and the fees are paid by March 6, 2015,
10 || [the District] will forebear any enforcement action for operating without a permit, and . . , will
11 ]|issue a permit of short duration during the application process if required.” (Exh. 49; HT at
12 ]| 112.) The offer to forebear enforcement and issue a permit of short duration illustrates two
13 }|issues at the heart of this dispute: (1) the permit application process can take a significant
14 ||amount of time, and (2) it is vital for a sand and gravel mining business that it be able to
15 ||continue operating.

16 The application process to which the District referred in its letter is a multi-step process
17 |{that, as anticipated by the District’s regulations, can take over a year to complete. See FCD
18 [{Regulations § 404(D)(3). First, when the District receives a mining an application, it “shall
19 |[issue a written or electronic notice of administrative completeness or deficiencies to an
20 ||applicant for a license within the administrative completeness review time frame.” A.R.S. §
21 ||48-3645(D) (emphasis added). The District has established a 30 workday administrative
22 || completeness review time frame, which only applies to the District, not the applicant. See FCD
23 || Time Frames Appendix. If the District determines that the application is not administratively
24 || complete, it “shall include a comprehensive list of the specific deficiencies™ contained in the
25 ||application. A.R.S. § 48-3645(E) (emphasis added). If the District fails to provide the
26 ||applicant with this list of deficiencies and the opportunity to supplement the application, the
27 || application is automatically deemed administratively complete at the end of the administrative

28 || review time frame. Id § 48-3645(F).
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1 Second, if the application is deemed administratively complete, the “substantive review
2 ||time frame” begins. See id § 48-3645(D), (G). The District has set a 60 workday substantive
3 ||review time frame, which also only applies to the District, not the applicant, See FCD Time
4 |lFrames Appendix. During its substantive review period, the District “may make one
5 ||comprehensive written or electronic request for corrections.” A.R.S. § 48-3645(G). “If the
6 ||applicant fails to resolve an issue identified in a request for corrections, the district may make
7 ||supplemental written or electronic requests for corrections that are limited to issues previously
8 ||identified in a comprehensive request for corrections.” fd The substantive review time frame
9 ||is “suspended from the date the request is issued until the date the district receives the
0 ||corrections from the applicant.” Id. Thus the overall 90 workdays the District has to review an
11 || application does not include any of the time it takes an applicant to respond to the District’s
12 || requests for information. See FCD Time Period Appendix. If the District, during this process,
13 || “denies or withdraws an application for a license,” it must notify the applicant and include
14 || certain specific information regarding the denial or withdrawal. Id § 48-3645(7).

15 The above-described process can take months or a year or mote, making it clear why
16 || the District’s offer to forebear enforcement and issue a permit of short duration was important
17 |[to ABC. The District’s regulations similarly demonstrate that the District understands the
18 || importance of forbearance during the application process. When a mining operation’s permit
19 ||comes up for renewal, the operation is encouraged by the District’s regulations to subrmnit
20 || renewal applications “prior to the expiration date of the permit with sufficient time to allow for
21 [{the review and approval of the permit” in order to avoid risking a lapse of permit coverage.
22 [|FCD Regulations § 401(D). To further mitigate the risks of having to cease operations, the
23 ||regulations also provide that the District may issue permits of short duration “for an applicant
24 || participat[ing] in an ongoing application process.” FCD Regulations § 403(B)(3). And the
25 || District acknowledged at the hearing that its normal practice was to issue permits of short
26 || duration “to allow the permittee time to gather technical and other data he needs to complete

27 (| the permit application and remain in operation.” (HT at 35:23-26:7.)

10
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1 By indicating its willingness to forebear any enforcement action and issue a permit of
2 ||short duration, if required, it is clear that the District recognized the unusual circumstances
3 || both the District and ABC found themselves in after this Board’s January 28, 2015 decision.
4 | ABC was ordered “to obtain and maintain a Floodplain Use Permit and pay the appropriate fee

to do so,” but was not ordered to cease and desist its operations. (Exh. 47 at 5.) If the District
had ordered ABC to cease its operations from the date of this Board’s ruling without providing
any grace period, ABC would have been left in an unsustainable financial position that would

have transformed this Board’s decision ordering ABC to obtain a permit and pay the

N0 1 Y

appropriate fee into a death blow that would have forced ABC to permanently close its doors.
10 || Allowing ABC a degree of immunity to comply with this Board’s order and fulfill ABC’s

11 [|permit application requirements was both prudent and reasonable.

12 B.  ABC complied with the District’s instructions regarding initiation of the
permit application process and has since appropriately and timely complied

13 with the statutes and regulations governing the application process.

14 As described above, the permit application process has two parts: administrative review

15 []and substantive review. During the administrative review process (February 12 through June
16 |[|{16), the District notified ABC that it expected ABC to comply with specific, expedited
17 ||deadlines, and ABC abided by those expectations. During the substantive review process (June
18 || 16 through the present), however, the District notified ABC that the standard deadlines applied
19 ||and never proposed an expedited schedule. (Exh. 64 at 14.) Nevertheless, but for a brief few
20 || weeks during which it underwent change of counsel, ABC stayed in constant contact with the
21 || District regarding its application process and submitted a lengthy response to the District’s 37
22 |icomplex requests for correction not five months after they were received—Iless than half of the
23 ||time permitted by law absent an extension of time, That the District might have been
24 ||dissatisfied with some of ABC’s responses does not make ABC’s attempt to work with the
25 ||District any less diligent. ABC’s expedited compliance with the regulatory framework is
26 ||exactly the good faith, diligent effort that should have been reasonably expected throughout this
27 ||atypical permit application process. Had the District expected something else, it could and
28 || should have said so.

11
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1 INTRODUCTION

2 This is an administrative appeal from a decision of the Maricopa County Flood
3 |[Control District Board of Hearing Review, which imposed substantial fines against
ABC for mining in the Agua Fria floodplain without a permit. Pursuant to A.R.S. § 12-
910(a), and Rules 10 and 12 of the Rules of Procedure for Judicial Review of
Administrative Decisions, the Court (Judge Hegyi) granted a motion allowing the
introduction of new and additional evidence, some limited discovery, and an evidentiary

hearing. The evidentiary hearing was conducted by this Court over four days from
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August 28, 2017 through August 31, 2017. The record on appeal consists of the record
10 || from the Flood Control District and the new and additional evidence admitted during
11 |[the evidentiary hearing,

12 This is an unusual case, with unique facts. The Flood Control District currently
13 ||issues five-year permits for sand and gravel operators to mine in the floodplain. In the
14 ||normal course of events, the District grants a permit of short duration to bridge an
15 |loperating sand and gravel mine from one five-year permit to a new five-year permit.
16 || ABC was repeatedly denied a permit of short duration to bridge it from one five-year
17 || permit to the next. The District admits that this is the only time in the history of the
18 || District that it has denied a permit of short duration to a sand and gravel mine.
19 || (8/30/2017 Transcript at 172:23-173:10; 8/31/2017 Transcript at 18:1-13.)

20 The record in this case abundantly demonstrates that ABC was treated
21 || wrongfuily and differently from other sand and gravel operators. The District was upset
22 | with ABC’s “aftitude,” its willingness to assert its rights in court, and its continual
23 ||lobbying against the District politically. The evidence establishes that the District did
24 |l not follow the statutes, rules, and regulations with respect to ABC’s permit applications
25 || and requests for a permit of short duration, that it affirmatively misled ABC as to the
26 ||need for a permit of short duration, and that it retaliated against ABC because it thought |
27 ||ABC was a “bad actor” with respect to its attitude towards the District and its petitions
28 ||to the Board of Supervisors, the legislature, and the courts for relief. At best, the
5

APP109




Go to Previous View Go to Table of Contents - Appendix

1 || District has acted arbitrarily and incompetently in its ham-handed efforts to make it as
difficult as possible for ABC to obtain a valid mining permt. At worst, the District has
deliberately and maliciously violated ABC’s constitutional rights. And either way, any
of the fines imposed by the District’s Board of Hearing Review while ABC was trying
to navigate the District’s traps should be reversed,

The District seeks to collect over $630,000 in fines against ABC. The Board of

e B = R e "> I o8

Hearing Review’s decision to fine ABC should be reversed in its entirety. The decision

o0

is arbitrary and capricious, contrary to law, and retaliatory, and denied ABC equal
9 || protection of the laws.
10 STATEMENT OF FACTS AND CASE
11 || L ABC Sand & Rock Company
12 ABC is a small, family-owned business that was formed in 1974 and received its
13 |{first mining permit along the Agua Fria River in 1985. (Waltemath Testimony at
14 (|282:25-283:13.) Its principal is David Waltemath, and its mining operations are
15 ||regulated by the District.
16 ABC currently has approximately 20 employees and pays millions in royalties to
17 {|the Arizona State Land Department. (/d. at 283:25-284:21.) Like most mining
18 |{operations, ABC is heavily leveraged, and the sand and gravel industry in Arizona—
19 ||which supplies the ingredients of concrete for construction projects—is highly
20 [ competitive. (See id.) Stopping operations, even for short bursts of time, would destroy
21 ||ABC’s business: ABC would lose customers, lose its state land leases, risk the
22 || repossession of its equipment, find itself in breach of its contract with a concrete batch
23 || plant that operates on the property, and would have to lay off devoted employees. (See
24 ||id. at 283:23-285:16.) In short, ABC would go out of business. (Id. at 284:1-6.)
25 From 1985 through 2011, ABC had a positive relationship with the District and
26 || consistently received superb inspection reports: “very clean and well maintained site”
27 ||(3/14/11); “neat and clean as always” (7/17/09); “a showcase as usual” (5/30/08);
28 || “model operation, clean and neat” (4/24/07). (Exh. 122 at ABCSR00000726-731.)
6
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1 ||ABC’s relationship with the District changed, however, after ABC became increasingly
outspoken regarding the District’s regulatory practices beginning in approximately

February 2011. For example, ABC, through its principal and other agents of the

L VS N s |

company, wrote politically charged letters to the District (e.g., Exh. 101), attended

[ ]

numerous meetings before the District’s Board of Directors, submitted criticisms of the
District’s proposed amendments to its regulations, hired a lobbyist to oppose the District
before the Maricopa County Board of Supervisors and the Arizona Legislature, and
challenged the District’s regulatory actions in court. (8/30/2017 Transcript at 8:14-9:25;
11:2-13:23; 17:25-20:13).

=R - R I

10 Once ABC began to exercise its free speech right, right to petition the
11 || government for redress of grievances, and right to seek court rulings on disputed legal
12 ||and factual issues, the District began retaliating against ABC, including ignoring
13 ||requests for a permit of short duration throughout 2015, holding an ex parte hearing
14 ||during which members of the District’s Board of Hearing Review and the District’s
15 || Chief Engineer disparaged ABC’s principal (Exh. 124 (calling Mr. Waltemath a “jerk of
16 ||a guy” among other colorful phrases)), and ignoring and arbitrarily denying ABC’s
17 ||requests for permits of short duration throughout 2016 and 2017. And finally, the
18 || District initiated and pursued the administrative enforcement action that is the subject of
19 || this administrative appeal.

20 || 1L The District’s Permitting System and Process

21 To mine in the floodplain, a mining company must obtain a Floodplain Use
22 ||Permit. See Floodplain Regulations of Maricopa County (“FRMC”) §§ 401, 403.
23 || Under the regulations, an “applicant” seeking to extract sand and gravel is required to
24 ||submit certain information, including “[a] plan of development for the exiraction of
25 ||sand and gravel or other materials.” See id. § 403(B)(1).

26 The regulations allow applicants to submit a “plan” that is based, substantially or
27 ||in any part, on previously approved plans of development. See id. Once an application

28 ||is filed, the first question for the District is only whether the application is “complete™—
7

APP111




Go to Previous View Go to Table of Contents - Appendix

1 ||that is, whether the submitted plan includes all the information listed in

[}

§ 403(B)(1)(e)(1)~(5), such as an engineering report, a mining plan, and a closure plan.

(7S]

If all the required information is presented, then the application is complete and second

4 || phase of the review process—the “substantive review” of the plan—then commences.

5 This process is governed by certain time limits, as required by statute.
6 || Specifically, A.R.S. § 48-3645(B) requires the District to set an “overall time frame” for
7 ||the application process that includes an “administrative completeness review time
8 ||frame” and a “substantive review time frame.” Accordingly, the District has
9 ||implemented a 90-day overall application time frame, which includes 30 working days

10 || for the administrative review process and 60 working days for the substantive review
11 |{process. See FRMC, Time Frames Appendix at .pdf page 79 (providing the same time
12 |{frames for permit applications and permit amendments).

13 These time limits apply to the District, not the applicant. If the District “does not
14 | issue a written or electronic notice of administrative completeness or deficiencies within
15 ||the administrative completeness review time frame, the application is deemed
16 || administratively complete.” A.R.S. § 48-3645(F). If the District “does not issue to the
17 || applicant the written or electronic notice granting or denying a license within the overall
18 |{time frame . . . the district shall refund to the applicant all fees charged for reviewing
19 {land acting on the application], and tlhe district shall continue to process the
20 |iapplication.” Id. § 48-3645(K). And if the District ultimately rejects an application for
21 || any reason it must provide the applicant with notice of the reasons for the rejection, as
22 || well as notice of the applicant’s rights to appeal and to resubmit the application. 7d. §
23 || 48-3645(]).

24 The statutes also provide that a sand and gravel company that mines in a
25 | floodplain without a permit can be fined. See generally FRMC §§ 701-09. The
26 ||administrative process for a fine begins with the Chief Engineer issuing a notice of
27 ||violation. See id. § 703(A)(2). The party served with a notice of violation may request
28 || a hearing before a Maricopa County administrative hearing officer, who makes findings
8
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1 |[of fact and recommendations to the Chief Engineer. Id. §§ 705, 707. The Chief
2 ||Engineer can adopt or modify the finding and recommendations of the hearing officer.
3 [[{d. § 707(E). Once the Chief Engineer makes a final decision, the decision can be
4 || appealed to the District’s Board of Hearing Review. Id. § 707(F). The decision of the

5 ||Board of Hearing Review is the final administrative action, subject to administrative

6 || appellate review by the Superior Court. See id.

7 (| ABC’s 2015 Permit Application Process: January 2015 to June 2015

8 In February 2011, ABC applied to renew its 2006 five-year permit. As it had
9 ||done in the past, ABC filed a short form application with the required fee. A dispute

10 |[arose between ABC and the Flood Control District over, among other things, who had
11 {|to sign for a permit. The District said the landowner needed to sign; ABC said the mine
12 |{operator needed to sign. ABC mined on two properties that were leased from the State
13 || Land Department. Because of the dispute, ABC could not sign a permit application, the
14 || 2006 permit lapsed, and the District took the position that the permit was lapsed from
15 ||May 2011 to November 2011. In November 2011, the District issued a permit of short
16 || duration, conceding ABC’s contention that the mine operator, not the landowner, signed
17 || for the applicant.

18 The District issued ABC a notice of violation, however, seeking fines for its
19 || operation of a sand and gravel mine without a permit from May 2011 to November
20 [|2011. The notice went to a hearing before a Maricopa County hearing officer, and the
21 || Chief Engineer reviewed the hearing officer’s findings and imposed a fine. On appeal,
22 ||however, in July of 2012, the Board of Hearing Review reversed the Chief Engineer’s
23 || decision without explanation.

24 ABC, believing the Board of Hearing Review decision meant its permit was
25 ||renewed for five years beginning in May 2011, continued to mine in the floodplain.
26 || ABC had argued in the appeal before the Board that its permit was renewed as a matter
27 || of law upon filing the application with the fee. After years of administrative appeals,

28 ||the decision was ultimately remanded back to the Board of Hearing Review. In January

9
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1 [|2015, the Board concluded that the District was arbitrary in fining ABC $1,000 per day
2 ||during the five-month period ABC purportedly operated without a permit from May to
3 ||November 2011, but concluded that ABC “must obtain and maintain a Floodplain Use
4 ||Permit.” (Exh. 138 at 5.) ABC appealed that decision, which remains pending in the
5 || Court of Appeals.

As of January 2015, ABC had been working with an engineer, Pedro Calza, to
amend its previously approved, and still on file, plan of development. (Exh. 142 at 16
(retaining Mr. Calza in July 2014); see also 1/4/2016 Transcript at 112:21-113:5.)
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ABC was planning to propose expanding its operation so that it could mine deeper into
10 {[the Agua Fria riverbed.

11 While Mr. Calza worked on an updated new plan for the ABC mine, the
12 |t District’s Chief Engineer, William Wiley, sent ABC a letter. (Exh. 140.) In it, Mr.
13 (| Wiley offered ABC a permit of short duration “if required.” (Id) Specifically, the

14 || three-sentence letter states:

15 Now that the Board of Hearing Review has issued its Final Decision and
16 Order on Remand on January 28, 20135, it is important that the Flood
Control District follow up on the remaining order of business. Per item 1
17 of the Final Order, ABC Sand and Rock is required to pursue a Floodplain
Use Permit and pay appropriate fees. If the application is filed and the

18 fees are paid by March 6, 2015, we will forebear any enforcement action
19 for operating without a permit, and per Floodplain Regulations Section

403.B.3, will issue a permit of short duration during the application
20 process if required.

21 [l (emphasis added.) Inasmuch as the District is now seeking hundreds of thousands of
22 ||dollars in fines from ABC for “operating without a permit,” it is abundantly clear that a
23 || permit of short duration was required.

24 ABC gladly took Mr. Wiley up on his offer. (1/4/2016 Transcript at 112:3-14;
25 ||Exh. 141 (noting ABC’s hope that working with Mr. Wiley will be productive and
26 || “refreshing”).) On February 27, well ahead of the March 6 deadline, ABC submitted an
27 ||application (Exh. 142), and the District actually began preparing a permit of short

28 || duration {see Exh. 363 (draft circulated on 3/10/2015).) The permit of short duration
10
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1 (|was prepared and circulated by Tony Beuche. (/d) However, only two days after the
2 || draft permit of short duration circulated to the team of District employees tasked with
3 ||bandling ABC’s application, the District received notice that ABC was lobbying the
4 ||state legislature to abandon a bill the District favored. (Exh. 364.) The drafted permit
5 || was apparently scrapped and never heard of again. (8/30/2017 Transcript at 143:4-21;
8/31/2017 Transcript at 19:22-20:6, 109:20-114:24, 116:8-118:1; 8/28/2017 Transcript
at 86:5-88:8, 96:18-97:16.) From this point on, the District treated ABC with the

utmost hostility.

o e Oy

After receiving ABC’s February permit application, the District did absolutely
10 ||nothing. The District did not follow through on its written offer of a permit of short
11 ||duration. (8/31/2017 Transcript at 116:8-118:1.) The District could not even explain at
12 || the August 2017 hearing before this Court why it took no action on a short term permit.
13 || For example, Mr. Wiley testified that ABC did not apply for a permit of short duration
14 ||(8/28/2017 Transcript at 111-112:3, 112:19-115:14, 118:14-120:15"); but Mr. Beuche
15 ||testified that no written application for a permit of short duration was required
16 (|(8/29/2017 Transcript at 104:18-105:5). Mr. Beuche initially testified he had no
17 ||memory at all of the permit of short duration he prepared, and still had no memory of
18 || what happened to it. (8/29/2017 Transcript at 78:8-80:16.) When Ms. DeBlassi later
19 |{asked in writing for a permit of short duration, Mr. Beuche readily admitted that he did
20 (|not act upon it at all, even while recognizing that the District had a legal duty to act on
21 |jit. (Id.; 8/29/2017 Transcript at 83:12-89:3))

22 Further, the District did not follow through on its statutory obligations to process
23 ||the permit application. See A.R.S. § 48-3645(D)-(F). Rather than initiate
24 || administrative completeness review, the District simply deemed the application a
25 ||nullity. (Exh. 143.) To date, including during the August 2017 hearing before this
26

I «

Q: You understand you have a lawful duty to rule to say yes or no on an application
- 27 || for a permit of short duration? [See Exh. 335 (Floodplain Review Board’s interpretation
of the regulation regarding permits of short duration)]

A: The application is a — just a request. . . . And I’m supposed to respond to that?”

11
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1 (|Court, the District has yet to come up with any cohesive explanation for arbitrarily
rejecting the application without going through the statutory administrative review
process. (8/30/2017 Transcript at 123:5-126-8,2 127:6-128:24; 8/28/2017 Transcript at
79:16-81:2, 81:14-82:13.>) At best, the District seems to imply that ABC, by using the
title “Engineering Report for an Amendment to Permit (FA 95-048A).” somehow
absolved the District of acknowledging the application at all. (See 8/28/2017 Transcript
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at 79:16-81:2, 81:14-82:13 (testimony of William Wiley); bur see 8/30/2017 Transcript

8 ||at 123:5-126-8 (testimony of Tony Beuche).)

9 Even assuming, despite the contradictory testimony, that it is the District’s
10 {|position that it is only obligated to process a permit application that uses specific, but
11 [lundefined, report titles, there is no basis in law for taking such a position. The
12 [|application was clearly an “application,” and applications for a “new” permit and to
13 || “amend” a permit go through the same 90-day application process under the District’s
14 (| regulations. FRMC, Time Frames Appendix at .pdf page 79; see also AR.S. § 48-
15 [|3645(M) (listing narrow exceptions to the District’s permit processing obligations).
16 || Errors in titles, fees, or paperwork can be easily disposed of during the administrative
17 || review process.

18 But rather than complying with law, the District issued threatening letters written
19 ||by its lawyer, Mr. Tully. The first letter asks ABC to submit all the information
20 || required by FRMC § 403(B)—the same items that ABC had just submitted in February,
21 || but noting that ABC should submit a slightly higher fee. (Exh. 143.) The second letter
22 ||sets a deadline of May 1 to resubmit the application. (Exh. 144.)

23

24 ||* “Q: You said that the application should have said new permit, not amended permit?
A (Mr. Beuche): It doesn’t have to say new permit. They just need to file for a new

25 || permit.

26 Q: Okay. Well, was the application form you received okay?
A: Tdon’t recall any deficiencies with the application form.”

27 ||? “Q: Ifthis report had said engineering report for a new permit, would you have

- accepted it?

A (Mr. Wiley): Counselor, we likely would have, and -- and we did later.”
12
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1 At this point, ABC hired counsel of its own, Ms. Michelle DeBlasi, to help guide
2 ||it through the application process. (Exh. 146.) ABC chose wisely—Ms. DeBlasi had
3 ||extensive expericnce in administrative law, and even had experience working
4 ||productively with the District’s Chief Engincer, Mr. Wiley, in other cases. (DeBlasi
5 || Transcript at 8:15-10:10.) But even Ms. DeBlasi struggled to push the District back into

6 || line with the applicable statutes.
7 When Ms. DeBlasi came on board, she immediately spoke with Mr. Wiley to
8 || verify that he would accept a new application, would process the application pursuant to

9 |[the applicable statutes, and would work out any issues in the engineering through the
10 |[statutory substantive review process. (DeBlasi Transcript at 10:25-13:20; Exh. 146.)
11 || She confirmed this in writing with an e-mail, which Mr. Wiley did not respond to.
12 [} (Exh. 146.) Accordingly, ABC resubmitted its application on May 1 with some minor
13 || modifications. (8/30/2017 Transcript at 140:15-24.) The only significant change was
14 || raising the included fee to $12,800, as requested by Mr. Tully.

15 In other words, from January 2015 through May 2015, ABC consistently
16 || followed the District’s instructions. But instead of issuing a permit of short duration, or
17 |leven simply processing ABC’s application and completing an administrative
18 || completeness review, the District issued a Notice of Violation for operating without a
19 || permit on May 8. (Exh. 149.)

20 ABC was astonished. (1/4/2016 Transcript at 119:17-120:9; DeBlasi Deposition
21 ||at 19:24-20:7, 27:4-21.) Noting that there was clearly some mistake or
22 || miscommunication, ABC requested a meeting with key District employees and top
23 ||county officials to get everyone on the same page moving forward. (1/4/2016
24 1 Transcript at 122:2-125:2; DeBlasi Deposition at 34:9-35:25; Exh. 151.)

25 [|[TV.  ABC’s 2015 Permit Application Process: June 2015 to November 2015

26 At the June 15, 2015 meeting with the county manager and deputy county
27 || manager, everyone agreed that ABC’s March application was administratively complete
28 ||and that the parties would “work in good faith to diligently proceed through the
13
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1 || substantive review process.” (Exh. 154.) The parties also agreed that “[s)ince the
2 || parties are moving diligently to process the permit application, & temporary permit
3 ||fwas] not necessary and [would] not be pursued.” (1d.)

Ms. DeBlasi memorialized this agreement in a written e-mail to the deputy
county manager Joy Rich, who sent it to District representatives who attended the
meeting for their comments. (Exh. 396; 8/30/2017 Transcript at 122:4-124:22.) Mr.
Beuche and Mr. Vogel made some redline comments—none of which changed the

agreement that “no permit would be pursued or required” (/d.)—and Ms. Rich, who has
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authority to bind the District, ultimately approved Ms. DeBlasi’s written summary
10 || without changes (Exh. 154).

11 In the time between the June 15 meeting and early November 2015, Ms. DeBlasi
12 ||and Mr. Beuche touched base and discussed technical requirements and options related
13 ||to ABC’s ongoing application. (E.g., Exhs. 157, 161-63.) On June 30 the District
14 || finished its first substantive review of ABC’s application and issued ABC a “Request
15 || for Corrections” to the application. (Exh. 155.) The “Notice of Permit Rights” attached
16 |{to the Request for Corrections form indicated that ABC had “one (1) year” from the
17 || date “of this notice” to respond to the District’s requests. (Jd. at ABCSR00000664.) At
18 |[no time between June 15 and November 2, 2015, did anyone at the District provide
19 [t ABC any alternative deadlines or otherwise clarify its expectations.

20 Yet on November 2, 2015, the District issued ABC a Notice of Hearing
21 ||informing ABC for the first time of the District’s intent to fine ABC for operating
22 ||without a permit after the June 15 agreement. (Exh. 164.) The notice, issued by Mr.
23 || Wiley, does not address the District’s prior agreement that “no permit would be pursued
24 || or required,” does not copy Ms. Rich or Mr. Manos, and makes no mention of the prior
25 || promises of a permit of short duration. (/d)

26 || V. ABC’s 2015 Permit Application: November 2015 to January 2016

27 In October and November 2015, ABC changed counsel due to prior counsel’s

28 ||health problems and, as new counsel was rapidly getting up to speed, ABC received the
14
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1 (| District’s Notice of Hearing for operating without a permit. (1/4/2015 Transcript at
2 |[132:25-133:25; Exh. 164.) Surprised, counsel attempted to negotiate with the District,
3 || but her efforts were summarily rejected. (Exh, 165-66.) Instead, because the District
4 |{sought fines from back to mid-2012, both parties’ attention was ripped from the ongoing
5 (lapplication process and became focused on a hearing reiterating the past.
6 Nevertheless, ABC worked diligently to respond to the District’s Request for
7 || Corrections with engineering analyses and legal questions as to what the District was
8 ||authorized to require. (Exhs. 167-68.) ABC submitted its responses on November 15
9 ||and 30. (/d) The District did not providle ABC with an updated Request for
10 || Corrections until December 23, 2015—just before the January 4 hearing. (Exh. 172.)
11 || VL. The January 4, 2016 Hearing Before Hearing Officer Harold Merkow
12 The original evidentiary hearing in this case took place on January 4, 2016. (See
13 || 1/4/2016 Transcript.) The hearing officer, Harold Merkow, did not hear evidence prior
14 ||to July 2012 or after December 31, 2015 (id at 25:21-22; 36:13-37:8), and his
15 [|recommendation did not address whether any fines were warranted after November 30,
16 (| 2015 other than to state his hope that the parties could work together productively going
17 || forward (Exh. 176). |
18 At the hearing, not only did the District seek fines for “operating without a
19 || permit” beginning in January 2015, but expressly sought maximum fines of $10,000 per
20 || day beginning in July of 2012—a total, at that time, of over $12,000,000. Reason had
21 || gone out the window.
22 Officer Merkow rejected outright the request for fines from July 2012 to January
23 ||2015. (Exh. 174 at 8.) He even noted that the Board of Hearing Review decision in
24 {2012 gave ABC a putative right to mine. (Id) Ultimately, Officer Merkow only
25 ||recommended fines from July 30, 2015 to November 30, 2015—mistakenly reasoning,
26 || without any evidence whatsoever, that ABC could have responded to the District’s

27 ||engineering analyses within only 30 days. (/d. at9.)

15
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1 As set out below, Officer Merkow’s recommendations were not accepted by the
2 || Chief Engineer, who by then was serving as the chief prosecutor and the decision maker
3 ||on fines while still retaining control on whether ABC would be granted either a short- or
4 |[long-term permit.

VIL. ABC’s 2015 Permit Application: January 2016 Onward
Pedro Calza’s original engineering for the mining plan relied upon a recent,
promising report that strongly suggested that the Federal Emergency Management

Agency (“FEMA”) flood plain map should be amended to account for the enormous

NG -1 O

storage capacity for flood water in the many abandoned mines along the Agua Fria.
10 |((8/30/2017 Transcript at 77:22-79:18 (characterizing the Fuller study as a “good idea”
11 [l with results that “did have merit”).) In February 2016, a second report was issued that
12 [|concluded that, although using the abandoned mines as storage would be technically
13 || feasible, it would ultimately be too expensive to implement. (8/30/2017 Transcript at
14 ||84:21-10.)

15 ABC then hired David Williams to assist in engineering a new plan of
16 || development utilizing the existing FEMA flood plain map. (8/31/2017 Transcript at
17 |(35:22-24.) From March 2016 through August 2017, David Williams prepared five
18 |[revisions to ABC’s proposed plan of development. (8/31/2017 Transcript at 41:19-21.)
19 ||In August 2017, after working through many complicated engineering issues, a new
20 |{five-year permit was ultimately granted to ABC. (Exh. 411.)

21 David Williams testified at the hearing about both his discussions with the
22 ||District and the complications presented by the confluence of the Agua Fria and New
23 ||River at the ABC mine site. (See 8/31/2017 Transcript at 45:3-58:1.) Although the plan
24 ||resulted in reasonable engineering disagreements, Dr. Williams never doubted that a
25 || plan would be agreed to. (8/31/2017 Transcript at 62:4-10.%)

26

27
*«“Q: Did you ever have any doubt that you could come up with a reasonable
engineering solution for mining on this property?

16
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Beginning with the first plan of development that Dr. Williams was involved
with, filed in April 2016, ABC continued to repew its requests for a permit of short
duration. (E.g., Exhs. 187, 202.)

VIH. Chief Engineer’s March 2016 Decision

In March 2016, the Chief Engineer issued his decision agreeing in part and
rejecting in part the Officer Merkow’s recommendation. (Exh. 177.) He agreed that
fines prior to January 2015 should not be imposed. (Jd) However, he concluded that
ABC should be fined from January 2015 until such time that “ABC ceases to operate in
the floodplain without a valid floodplain use permit,” which he announced would not be
granted until ABC could definitively establish “proof that no harm will come to the
public health, safety or general welfare,” and only after ABC had paid all imposed
penaities in full. (/d at 11.) On the date of the Mr. Wiley’s Order, he calculated the
fine as $265,500, which would grow indefinitely at a rate of $2,500 per day. (Jd.)

The Order never mentions the District’s promises to issue a permit of short
duration, or District’s failure to even process Michelle DeBlasi’s request for a permit of
short duration. To the contrary, the Order instead complains of the “considerable
resources in staff time and the payment of legal fees” that the District had paid due to
ABC’s prior exercise of its legal rights. (/d. at 8.)

IX. The Board of Hearing Review’s Decision

ABC appealed to the Board of Hearing Review. The Board ruled that the Chief
Engineer was arbitrary in requiring the payment of fines before issuing a permit, and
modified downward the ongoing fines sought by the Chief Engineer. (Exh. 203.)

Although the Board issued future fines, it said fines would stop once the Chief
Engineer granted or denied a request for a permit. (/d. at 10.) From this ruling, ABC

filed its notice of appeal to this Court.

A: T’ve never failed in completing a project over my 40 years of experience in terms of
completing it to the satisfaction of my client. So keeping that in mind, I am very
optimistic that we eventually find a solution.”

17
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1 ISSUES PRESENTED
2 Whether the final decision of the Flood Control District “is contrary to law, is not
supported by substantial evidence, is arbitrary and capricious or is an abuse of
discretion.” A.R.S. § 12-910(E).
ARGUMENT
L As a matter of law, the District cannot justify any of the decisions it has

made with regard to ABC’s permit application process.

While this case is complex and spans a long period of time, at its heart, it is all
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about the District’s permitting process. And from the beginning of the relevant time
10 || period, January 2015, to the date ABC’s long-term permit was granted in August 2017,
11 [}the District has taken the position that all decisions regarding ABC’s permit were done
12 {|in coordination with counsel and all decisions are therefore privileged. Specifically,
13 || Chief Engineer William Wiley testified that although he usually delegates District’s the
14 || day-to-day permitting activites to various staff members, in ABC’s case he took every
15 ||decision to himself, and that he made every decision in consultation with his assistant
16 ||Ed Raleigh, staff member Tony Beuche and an attorney. He stated that he did this
17 ||because ABC had filed a § 1983 case against the District. (8/28/2017 Transcript at
18 [|66:22-67:7, 70:16-72:12.5) All decisions were made with counsel under the protection
19 ||of the attorney-client privilege. When deposed, the District employees asserted that
20 |[privilege on all these internal discussions.

21 At the outset, in reviewing the appellate record of this case, and in assessing what
22 ||the District has done, the Court may only rely upon the District’s written, non-
23 ||privileged communications with ABC. The District took the position that all of its
24 |)internal decision-making was done with counsel present and was protected by the
25
26

27 ||? Q: ““Am I correct that the reason you took decision on temporary permits from Mr.
Vogel and Mr. Beuche is because a lawsuit had been filed?’
Answer, ‘Lawsuits have been filed, which personally affect staff and their spouses.””

18
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1 ||attorney-client privilege, effectively denying cross-examination as to any internal
2 || discussions.

3 It is hornbook law that the attorney-client privilege cannot be used as both a
4 |lsword and a shield. State Farm Mut. Auto. Ins. Co. v. Lee, 199 Ariz. 52, 56 7 9 (2000)
5 ||(“In Arizona, a party will not be allowed to assert the privilege when doing so ‘places
the claimant in such a position, with reference to the evidence, that it would be unfair
and inconsistent to permit the retention of the privilege. It is not to be both a sword and
a shield[.]"” (citing 8 Wigmore on Evidence 2388, at 855 (J. McNaughton rev. ed.
1961)); Mendoza v. McDonald’s Corp., 222 Ariz. 139, 153 § 42 (App. 2009) (“[WThen
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10 |[an insurer raises a defense based on factual assertions that, either explicitly or
11 |[implicitly, incorporates the advice or judgment of its counsel, it cannot deny an
12 || opposing party the opportunity to discover the foundation for those assertions in order
13 |{to contest them.”). The District has denied ABC the opportunity to discover the
14 (| foundation for its decisions regarding ABC’s permitting process and, having used the
15 || privilege as an extensive shield, cannot now be permitted to turn around and use the
16 ||privilege as a sword. In sum, other than contemporaneous letters written to ABC, the
17 |[|record is devoid of any reasons for the District’s decisions regarding ABC’s permit
18 || applications—including its applications for a five-year permit and its numerous requests
19 || for a permit of short duration.

20 On some issues, the shielding of its internal decision making by the attorney-
21 || client privilege is fatal to the District. There is no written explanation, for example, as
22 ||to why the March 10, 2015, permit of short duration prepared by Tony Beuche vanished
23 | after the District was informed that ABC was lobbying the legislature to reject a bill
24 || supporied by the District. The reasonable inference of withdrawing the permit as
25 || retaliation for lobbying against the District cannot be rebutted. This is per se arbitrary
26 || and capricious.

27 Further, the District cannot explain why ABC was treated differently from other
28 || similarly situated sand and gravel mines with regard to the District’s decisions to bring

19
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1 |{enforcement actions and to ignore and deny ABC’s numerous requests for a permit of
short duration. A nearby mining operation, MR Tanner, for example, operated seven
years without a permit and was not ever fined by the District. (8/30/2017 Transcript at
174:1-179:16; Exhs. 223-25.) And although the District said publicly that it denied
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ABC a permit of short duration in 2016 because its prior permit had lapsed, countless
other sand and gravel operators were given permits of short duration after their earlier

permits had lapsed. (8/30/2017 Transcript at 173:14-196:24.%)

II.  Any fines under the circumstances of this case would be arbitrary and
capricious and an abuse of discretion and contrary to the evidence.

A= e T

10 The sections below describe specific reasons that the Board of Hearing Review’s
11 |torder was arbitrary or otherwise improper in imposing fines against ABC. As a
12 || preliminary matter, however, it is worthwhile to examine the big picture.

13 A.  July 2012 to January 2015: ABC had a putative right to mine

14 Every adjudicator that has heard this case, including the hearing officer, the
15 || Chief Engineer, and the Board of Hearing Review, has agreed that ABC did not deserve
16 |]to be fined for operating without a permit from 2012 to January 2015. The hearing
17 |{ officer, in fact, stated that ABC had a putative right to mine until January 2015.

18 B. January 2015 to July 2015: The Administrative Review Process

19 The Hearing Officer similarly assessed no fines from January 2015 until July 30,
20 (2015, which in essence covers the time it took to complete the administrative review
21 ||process in light of the District’s contradictory and confusing behavior during that

22 ||period.” As discussed in greater detail below, the District offered ABC a permit of short

23

24 $Q: “[F]air to say that in the year 2011, you would allow renewal permits for people
whose permits had been expired, and you would give short-term permits of short

25 || duration to bridge them to a new permit, ri ght?

26 A (Mr. Raleigh): Yes, I would.”

Even the Board of Hearing Review’s decision below admits that the District did
27 ||not communicate effectively during this period, but neglects to address that the District
actually has a statutory obligation to communicate with ABC that arises out of A.R.S. §
48-364 5—-a statute that the District frequently ignored.

20
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1 (| duration in February 2015. ABC accepted the offer by submitting an application in late
February 2015, and the District drafted a permit of short duration in March 2015. But

that permit mysteriously disappeared, and instead the District demanded that ABC start

0 W M

all over again with the application process.

ABC did so, again believing the District’s promise that it would issue a permit of
short duration. But again no permit materialized, nor did any formal notice denying
ABC’s requests for a permit of short duration. This exasperating dance continued on

until ABC requested and received a meeting with the County Manager and Deputy
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County Manager, at which point the District represented a permit of short duration was
10 || not necessary. That meeting took place on June 15, and ABC finally received its first
11 [|substantive review comments on its application on June 30.

12 The Hearing Officer concluded that no fines should be issued from January 2015
13 || through July 30, 2015—30 days after ABC received its first substantive comments. The
14 ||Board of Hearing Review’s decision to disregard the Hearing Officer’s
15 ||recommendations for this period is simply arbitrary and capricious considering all the
16 ||evidence. The Disirict’s decision should be reversed and the Hearing Officer’s
17 || recommendation that ABC not be fined for this period of time should be reinstated.

18 C.  July 30 to November 30: The First Round of Substantive Review

19 The Hearing Officer erred, however, in recommending fines for the four-month
20 || period between July 30 and November 30, and the Board of Hearing Review erred by
21 [{adopting that recommendation. Although the Hearing Officer was correct that it was
22 ||reasonable to give ABC some period of time to evaluate the District’s substantive
23 |lcomments and produce a response, the 30-day period between June 30 and July 30 was
24 |[not an adequate space of time, and there is no lawful basis to impose sua sponte a 30-
25 ||day limit. The District, for example, was requesting that ABC retain a company to
26 ||produce an updated topographic survey, a time-consuming process dependent on
27 ||contractors’ schedules, and that ABC produce complicated hydraulic modeling for a
28
21
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1 ||particularly complex area: the confluence of two separate rivers. (8/31/2017 Transcript
2 ||at 39:12-40:5.)
3 But the Hearing Officer’s error can be explained by the inadequate record
4 |{available during the January 2016 hearing. Since the time of that original administrative
5 ||hearing, ABC discovered that even the District itself agreed that ABC could not
6 ||reasonably have been expected to respond to the District’s demands within that short
7 ||period of time. (See Exh. 162 (anticipating that ABC would respond to the District’s
8 [[ first Request for Corrections by October at the earliest)). And also since that time ABC
9 || retained Dr. David Williams who testified that the amount of time it takes to respond to
10 [|a set of requests can vary considerably. (8/31/2016 Transcript at 107:14-108:11
11 || (“[Y]ou can’t rush through [the engineering and modeling] . . . because you have to be
12 || very careful in your steps. . . . So sometimes, you just can’t schedule that kind of a
13 || complex project in terms I got to do it in two weeks. Well, it may take three weeks or it
14 || may take three months.”) That ABC had a necessary change of counsel due to health
15 || problems during that period only further delayed the process.
16 D.  Post-November 30, 2015: Ongoing Substantive Review
17 Finally, the Hearing Officer was correct to refuse to impose ongoing fines past
18 || November 30, 2015. The substantive review process is a back-and-forth style process
19 ||in which the applicant supplies engineering analyses, the District issues comments, and
20 ||the applicant revises and resubmits its engineering analyses for further review. The
21 ||cycle begins again as many times as needed for both sides to come to an agreement.
22 || Understandably, the time it takes to complete this process can vary wildly depending on
23 ||issues as innocuous as the communication styles of the engineers, the complexity of the
24 || engineering, the engineers’ availability, and the need to coordinate with third parties
25 || who run engineering models or draft mining plan sheets,
26 In ABC’s case, ABC submitted its first responses to the District’s substantive
27 ||comments on November 30 and then had to wait for the District’s responses, which
28 ||came on December 23, 2015. Based on the District’s comments, and based on meetings
22
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1 (| with the District’s engineers in early 2016, ABC took the time to substantially overhaul
2 || the technical aspects of its application, which it resubmitted in April 2016. From there
3 ||onward, ABC’s application was just like any other. The engineers worked together,
4 || talked through issues, and, after several iterations, reached a final resolution.

5 There was nothing unreasonable or extenuating about this process, and the Board
of Hearing Review’s decision to uphold ongoing fines for this period was arbitrary and
capricious, an abuse of discretion, and contrary to the evidence.

III.  Imposing fines on ABC for operating without a permit was arbitrary and
capricious because the District’s refusal to properly process ABC’s short-
and long-term permit applications was contrary to law.

10 The District failed to follow the procedures mandated by A.R.S. § 48-3645 when
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11 || evaluating most of ABC’s requests for a Floodplain Use Permit, and the Board of
12 || Hearing Review erred in fining ABC for operating without a permit during the periods
13 || of time the District was actively mishandling ABC’s requests for a permit.

14 A.  ABC’s February 2015 Permit Application

15 On February 12, 2015, the District offered ABC a permit of short duration if
16 || ABC “filed an application” before March 6, 2015. There is no dispute that ABC filed
17 1| an application before that date, and submitting an application kicks off the 30 working-
13 || day administrative completeness review process. A.R.S. § 48-3645(D) (“A district shall
19 Hlissue a written or electronic notice of administrative completeness or deficiencies to an
20 || applicant for a license within the administrative completeness review time frame.”).
21 || ABC’s February application was therefore administratively complete on April 10--30
22 || working days after it was submitted. See id. § 48-3645(F) (“If a district does not issue a
23 ||written or electronic notice of administrative completeness or deficiencies within the
24 lladministrative completeness review time frame, the application is deemed
25 |l administratively complete.”). The full 90-day application period then terminated on
26 il July 7, 2015, at which point the District remained obligated to “continue to process the
27 || application.” See id. § 48-3645(K).

28
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1 There is no statute or rule or reguiation that states the District can simply skip the
2 |[time limits set in § 48-3645 and reject an application outright without affording the
3 ||applicant the required notices. Nonetheless, the District did just that and argues that it
4 || was entitled to disregard ABC’s application either because the title on the cover page
5 ||was wrong,® or that ABC’s application was facially “not credible.” Even assuming
arguendo that the engineering submitted under seal by Mr. Pedro Calza was somehow
not “credible,” there is no threshold of “credibility” that such an application must pass

to quality for review by the agency. See genmerally AR.S. § 48-3645. In fact, the
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detailed review process provided by statute provides avenues to allow agencies to
10 ||readily weed out unworthy submissions as necessary. See id. § 48-3645()) (permitting
11 || the District to deny or withdraw an application so long as it provides sufficient notice,
12 ||including “[jjustification for the denial or withdrawal,” an “explanation of the
13 ||applicant’s right to appeal the denial,” and “[a]n explanation of the applicant’s right to
14 || resubmit the application”).

15 Yet the District has continuously doubled down in its argument that ABC’s
16 ||February application was simply not a “good faith” application based on Mr. Calza’s
17 ||engineering, and concludes that it was therefore under no obligation to afford ABC the
18 || process provided by statute. See id But this rationale is similarly without merit. Not
19 [Jonly is “good faith”—like “credibility”—not a condition for processing a permit in a
20 ||manner that complies with A.R.S. § 48-3645, the engineering used in the application is
21 || not even ripe for examination during the administrative review process, which is clearly
22 ||demonstrated by the fact that the District accepted ABC’s May 1, 2015 application even

23 || though that application used Pedro Calza’s same engineering.

24
8 This reasoning was not provided to ABC in any document and is either simply a

25 || post hoc rationalization for the decision to reject the application, or is covered by the
56 || 2ttormey-client privilege and should not be considered. See supra Part I. But even if the
Court were to consider this purported “rationale” for tossing out ABC’s application
27 || whole sale, ignoring statutory procedures based on a single word on the cover page of
an engineering report is an astonishingly arbitrary decision. Changing a word or two
should have properly been dealt with, if at all, during the administrative review process.

24
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1 The District failed to properly process ABC’s application in accordance with

2 ||law, and therefore no fines are warranted during the time ABC needlessly, and at the

3 || District’s mercy, struggled to get through the administrative review process.
B. ABC’s Requests for Permits of Short Duration
5 As with ABC’s February 2015 permit application, the District similarly refused
6 ||to properly process ABC’s numerous requests for a permit of short duration, which
7 ||began in early 2015 and continued periodically through 2016 and 2017. As with most
8 ||of the District’s decisions, the District now provides conflicting rationales for their
9 || refusal to process ABC’s requests.
10 1. ABC’s 2015 Requests for a Permit of Short Duration
11 Regarding ABC’s 2015 efforts to obtain a permit of short duration, the District

12 || has fully shielded its rationale for ignoring those requests under the attorney-client
13 ||privilege, and the Court should therefore conclude that there is no basis in the record for
14 || the District’s repeated decisions to ignore ABC’s requests for a permit of short duration.
15 || The record indicates that the District offered ABC a permit of short duration in January
16 (12015 on the condition that ABC submit an application. ABC did so, but no permit
17 |(|issued. The record indicates that the District drafted a permit of short duration, but that
18 || permit inexplicably disappeared. The record also indicates that the District offered
19 ||ABC a permit of short duration in April, during a meeting with Ms. DeBlasi, on the
20 || condition that ABC submit an application by May 1. ABC did so, but again no permit
21 ||issued.

22 The procedures provided in A.R.S. § 48-3645 apply to all floodplain use permits,
23 ||including permits of short duration. (Exh. 335; see also 8/29/2017 Transcript at 106:24-
24 |[107:7%) But as with ABC’s February 2015 long-term permit application, the District

235

2% ? The District acknowledged that ignoring a request for a permit of short duration at the
very least prejudices an applicant’s right to appeal if the request is denied:

27 ||“Q: An applicant can appeal to the Floodplain Review Board the denial of a permit of
' short duration, true?
A: Very true.

28
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1 ||simply ignored ABC’s requests for a permit of short duration, and never provided any
2 [|rationale for its decisions. Because the District refused to properly process ABC’s

3 |{applications for a permit of short duration in accordance with state law, no fines are

4 |[justified in 2015.

5 2. ABC’s 2016 and 2017 Requests for a Permit of Short Duration
6 In 2016, ABC again began to request permits of short duration. It made its first
7 |[request in April 2016. This time the District formally denied ABC’s request via letter
8 || from Mr. Wiley on April 15, 2016. Mr. Wiley’s letter gave three reasons for denying
9 |[the request: (1) the District needed to be “comfortable that an application has only

10 ||minor corrections that can be resolved during the pendency of the short duration
11 || permit”; (2) the District needed more time to process ABC’s latest engineering
12 | proposals; and (3) the District would not issue a permit of any kind until ABC paid all
13 || fines that are the subject of this appeal. The letter did not include any notice of ABC’s
14 || appeal rights or right to resubmit its request.

15 ABC did, however, resubmit its request. In its resubmission, it pointed out (1)
16 || that the District routinely issued permits of short duration to other mining companies
17 || even where “minor corrections” could undeniably not be resolved during the pendency
18 || of the short-term permit; (2) the District had had ample time to review ABC’s latest
19 || engineering reports; and (3) the District’s Board of Hearing Review had struck the
20 |[|Order that required ABC to pay all fines before it could receive a permit. But the
21 || District again denied ABC’s request. This time it gave a wholly new rationale: it
22 ||asserted that it would only issue a permit of short duration “once [ABC] demonstrates
23 ||that the on-going operation is substantially in compliance with the last plan of
24
25

Q: How would the applicant know his permit was denied if your district doesn’t do
anything, sir?

27 | A: With respect to a permit of short duration, good question.

Q: A very good question.

28 1| A; Yeah.”

26

26

APP130




Go to Previous View Go to Table of Contents - Appendix

1 ||development.” This denial again came via letter without notice of ABC’s appeal rights

2 || or right to resubmit its request.

3 Concluding that the District could not make up its mind as to the reasons ABC

4 ||was not entitled to a permit of short duration, ABC petitioned the District’s Floodplain

5 ||Review Board" for an interpretation of the regulations. {(See Exh. 335.) The Board

6 || concluded that a permit of short duration is a floodplain use permit subject to § 48-3645,

7 ||and that the District should issue a permit of short duration when an applicant

8 ||demonsirates that its application is “approvable from a health and safety perspective.”

9 ||(/d at 2-4.) Finally, the Floodplain Review Board concluded that the District erred in
10 || failing to appropriately process ABC’s requests for a permit, and failed to provide a
11 ||sufficient record explaining its decision to deny ABC’s requests for a permit of short
12 (| duration. (/d. at5.) It therefore remanded the decision back to the Chief Engineer to re-
13 [|issue a reasoned decision regarding ABC’s requests. (/d.) ABC, however, was granted
14 |{a five-year permit before the Board had a chance to review Mr. Wiley’s latest reasoning
15 || for denying ABC’s requests for a temporary permit.
16 Because the District, during 2016 and 2017, failed to properly process ABC’s
17 || requests for a permit of short duration and consistently offered either contradictory or
18 ||inadequate explanations for its decisions, the District was arbitrary and capricious and
19 || abused its discretion in upholding fines from April 2016 onward.
20 ||IV. The District is equitably estopped from seeking a fine based on its wrongful
21 conduct throughout ABC’s permit application process.
22 The government may be estopped from acting when its “wrongful conduct
23 |lthreatens to work a serious injustice and if the public interest would not be unduly
24 ||damaged.” Carlson v. Ariz. Dep’t of Econ. Security, 184 Ariz. 4, 6 (App. 1995)
25 ||(quoting Tucson Elec. Power v. Ariz. Dep’t of Revenue, 174 Ariz. 507, 51318 (App.
26 ||1993) (estopping an agency based on its arbitrary refusal to perform obligations
27

10 The Floodplain Review Board includes many of the same individuals who serve
28 || on the Board of Hearing Review, but the two bodies are technically and legally distinct.
27

APP131




| Go to Previous View | Go to Table of Contents - Appendix

1 |{imposed by statute)); see also Freightways, Inc. v. Arizona Corp. Comm’n, 129 Ariz.
2 |(245, 245 (1981) (equitably estopping the agency from denying the validity of a “motor
3 || vehicle certificate” where the agency knew of the defect in the filing of the application,
4 ||approved numerous transfers of the invalid certificate, and waited years before
5 || challenging the certificate’s validity).

“The three elements of equitable estoppel are traditionally stated as: (1) the party
to be estopped commits acts inconsistent with a position it later adopts; (2) reliance by

the other party; and (3) injury to the latter resulting from the former’s repudiation of its

WD L0 =1 Ch

prior conduct.” Valencia Energy Co. v. Ariz. Dep’t of Revenue, 191 Ariz. 565, 576-77,
10 |19 35 (1998).

11 First, the District has repeatedly committed acts inconsistent with positions it
12 ||later adopts, including by offering ABC permits of short duration that it never actually
13 || follows through with, asking ABC to submit applications that it then refuses to properly
14 |jprocess, and representing to ABC that no permit of short duration would be required
15 || while the substantive review process was ongoing and then fining ABC for operating
16 || without a permit.

17 ABC relied on the District’s representations that it would provide ABC with a
18 (| permit of short duration if it initiated the permit application process, as demonstrated by
19 || ABC’s submission of an application by the District’s deadline and its continued mining
20 ||in the floodplain. ABC was then injured when the District failed to follow through with
21 ||its offer of a permit of short duration and instead initiated and secured fines against
22 || ABC for operating without a permit.

23 Likewise, ABC relied on the District’s representations that ABC did not need to
24 || continue pursuing a permit of short duration during the substantive review process, as
25 || demonstrated by the fact that ABC did not request another permit of short duration until
26 || April 2016—after it became obvious that the District had reversed course. And again
27 ||ABC was injured by the District’s decision to pursue and secure fines against ABC for

28 || operating without the permit the District told ABC it did not need to pursue.
28
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1 The District should therefore be estopped from seeking or imposing fines against

2 ||ABC for any period during or after 2015.

3 ||V.  The District’s decision to impose fines on ABC for operating without a

4 permit vielates ABC’s equal protection and first amendment rights.

5 Not only is the imposition of fines in this case arbitrary and capricious, an abuse
6 ||of discretion, and contrary to the evidence, it violates ABC’s First Amendment and
7 || equal protection rights.

8 A, First Amendment Rights to Speak Freely and Seek Redress

9 “It is clear that ‘[s]tate action designed to retaliate against and chill political
10 [[expression strikes at the heart of the First Amendment.”” Soranno’s Gasco, Inc. v.

11 || Morgan, 874 F.2d 1310, 1314 (9th Cir. 1989). If the exercise of constitutionally
12 || protected rights was a “substaniial” or “motivating™ factor in the agency’s decision to
13 || retaliate, the burden shifts to the agency to establish that it would not have reached the
14 |[same decision in the absence of the protected conduct. Jd at 1314-15.

t5 There is ample evidence that the District has pursued fines against ABC in
16 |l retaliation for ABC’s exercise of its rights to redress and to speak freely. The decision-
17 ||making process in this case was unusual, to say the least. The Chief Engineer, contrary
18 ||to prior practice, took all decisions related to ABC to himself, When asked why, he
19 ||testified that it was because employees and their spouses had been attacked in court.
20 || The Chief Engineer’s testimony is compelling evidence that the he handled this case
21 ||differently because District employees were defendants in a lawsuit, or, in other words,
22 ||because ABC had exercised its right to seek redress in a court of law. Mr. Wiley’s
23 ||intent is even more transparent from his Order in this case, in which he complains that
24 ||the District has had to spend “considerable resources in staff time and the payment of
25 [|legal fees” to address ABC’s prior exercise of its legal rights. (Exh. 177 at 8.)

26 Furthermore, the District drafted ABC a permit of short duration in March 2015,
27 ||and then promptly buried it after finding, only days after the draft permit was circulated,

28 ||that ABC was opposing the District in front of the state legislature. The District has not
29
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1 ||offered any explanation for the sudden and bizarre disappearance of the permit it
2 || offered to and drafted for ABC. Rather, the memories of the District’s witnesses appecar
3 ||to have gone blank when it comes to the fact that they drafted then withheld a permit

4 || that could have obviated the need for this years-long litigation. The permit disappeared
5 |{just after the District was notified that ABC was again opposing it in the legislature.
6 |[Even if ABC’s lobbying efforts were not the sole reason for burying this draft permit,
7 ||they were without doubt a motivating factor in its decision to deny ABC the prepared
8 || permit.
9 B. Equal Protection of the Law
10 The District’s decisions to deny ABC’s requests for permits of short duration are

11 || without precedent, and the District has offered no reasonable or rational basis for those
12 || decisions.

13 “The Equal Protection Clause of the Fourteenth Amendment commands that no
14 || State shall ‘deny to any person within its jurisdiction the equal protection of the laws,’
15 ||which is essentially a direction that all persons similarly situated should be treated
16 |lalike.” Lee v. City of Los Angeles, 250 F. 3d 668, 686 (9th Cir. 2001) (quoting City of
17 || Cleburne v. Cleburne Living Ctr., 473 U.S. 432, 439 (1985)). “A successful equal
18 || protection claim may be brought by a ‘class of one,’” if the plaintiff can show that it
19 || was “intentionally treated differently from others similarly situated and that there is no
20 || rational basis for the difference in treatment.” Thornton v. City of St. Helens, 425 F.3d
21 |{ 1158, 1167 (9th Cir. 2005) (quoting SeaRiver Mar. Fin. Holdings, Inc. v. Mineta, 309
22 ||F.3d 662, 679 (9th Cir. 2002)).

23 The District has provided no rational basis—in fact no basis at all—for denying
24 ||ABC a permit of short duration during even though every other mine that had ever
25 ||requested a permit of short duration had received one. Even when the District began
26 ||offering explanations for its conduct in 2016, those explanations shed no light on the
27 ||District’s behavior. The District claimed, for example, that ABC needed to come into

28 ||compliance with a prior plan of development to receive a permit of short duration, but
30
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1 [|countless other mines whose permits had ¢lapsed and who had similar compliance
2 ||issues—such as steep slopes and over-excavated areas—had received a permit, and

3 || sometimes numerous permits, of short duration.

4 Because this action, and the fines impose through this action, was initiated in
5 || whole or in part to penalize ABC for exercising its Frist Amendment rights and results
6 ||in irrational and inequitable treatment of ABC as compared to all other mining
7 ||operations in the county, the Board of Hearing Review’s decision is arbitrary and

8 || capricious and contrary to law, and should be reversed in its entirety.

9 ||VL  The District’s decision to impose fines for dates in the future without
hearing mitigating evidence pertinent to the reasonableness of those fines is

10 arbitrary and capricious and an abuse of discretion,

11 Courts “[u)niformly . . . look[] with disfavor on ever-mounting penalties and
12 [{have narrowly construed the statutes which either require or permit them.” Hale v.
13 || Morgan, 584 P.2d 512, 520-21 (Cal. 1978) (ruling a mandatory $100 per day violation
14 il unconstitutional under due process for lack of notice and collecting similar cases).
15 || Without a fixed fine in place, ABC’s ability to appeal the propriety of that fine—to
16 ||challenge the alleged aggravators and assert mitigating and otherwise changed
17 || circumstances—is worthless. See Post v. City of Tacoma, 217 P.3d 1179, 1185-86
18 ||(Wash. 2009) (“[T]he fundamental requirement of due process is the opportunity to be
19 ||heard at a meaningful time and in a meaningful manner” and “[a]lthough Post was
20 |iprovided an opportunity to be heard on the initial findings, he had no similar
21 || opportunity to bring potential etrors to Tacoma’s attention with regard to any
22 || subsequent findings or penalties.”).

23 This is clearly evident from the District’s position regarding post-Tanuary 2016
24 llevidence. During the supplemental hearing before this Court, the District held
25 || staunchly to the position that, to the extent the decision below imposed ongoing fines
26 ||from January 2015 to August 2017, ABC was not entitled to present any cvidénce
27 ||indicating the extent to which such fines were arbitrary or clearly excessive. If ABC

28 || could not challenge those fines before this Court in this appeal, then where?
31
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1 The facts of this case demonstrate the need to allow such evidence. Just after the
2 || original evidentiary hearing before Hearing Officer Merkow, ABC retained Dr. David
3 ||Williams and his participation drastically changed the ongoing permit application
4 ||process with the District. Dr. Williams overhauled the engineering in ABC’s
5 ||application, which immediately took care of nearly all the “corrections” about which the
6 || District expressed concern, and the application process only went more smoothly after
7 {|that.
8 Meanwhile, the heart of the District’s decision to pursue sanctions is the
9 |{fallegation that ABC has not acted “diligently” or in “good faith.” As discussed above,
10 || this was not true for 2015, and it is patently not true from the time Dr, Williams became
11 ||involved and onward. Dr. Williams discussed the complexity of the mining plan and
12 || confirmed that ABC acted diligently with respect to refining the mining plan to comply
13 || with the District’s ever-changing requirements.
14 The Court should therefore either decline to consider evidence after the date of
15 |[[the January 4, 2016 evidentiary hearing and deny any fines after that date, or consider
16 ||the mitigating evidence and circumstances from post-January 4, 2016 to conclude, as
17 || explained in detail below, that the ongoing fines imposed by the District were excessive,
18 ||arbitrary and capricious, and an abuse of discretion.
19 VII. Even if the District could impose ongoing fines without hearing pertinent
20 evidence, the fines ceased when the District denied ABC’s request for a
o permit in April 2016.
22 The final decision of the Board of Hearing Review states that fines will stop
23 |{when a permit is denied by the Chief Engineer. A permit of short duration is a
24 ||Floodplain Use Permit. (Exh. 335.) The Chief Engineer denied permits of short
25 || duration in April and in July 2016. (Exhs. 191, 205.) Any fines imposed by the Board
26 ||of Hearing Review ceased in April 15, 2016, or July 7, 2016. No fines are authorized
27 || beyond those denials.
28
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1 The record for the original administrative hearing ended on the date of the
2 ||hearing, January 4, 2016. There was little testimony regarding ABC’s ongoing
3 ||operations post-November 2015, and neither party submitted substantial mitigating or
4 ||aggravating evidence regarding that time period. While it is ABC’s position, see supra
5 [|Part V, that the ongoing fines later imposed by Mr. Wiley and sustained by the
6 ||volunteer community members on the District’s Board of Hearing Review are
7 ||impermissible penalties, even assuming such sanctions are permissible, any such fines
8 || were not warranted between November 30, 2015 and August 2017,

9 After ABC responded to the District’s initial Request for Corrections on
10 ||November 30, 2015, the ball was again in the District’s court until it issued another
11 || Request for Corrections on December 23, 2015. Nevertheless, throughout this period
12 [{ABC continued to work with its engineer Pedro Calza and sought out a new engineer,
13 |} Dr. David Williams, to prepare a more detailed response that it believed would finally
14 || resolve all of the issues identified by the District.

15 Dr. Williams is a professional hydrologist who is certified in erosion and
16 ||sediment control. (Transcript Day 4 at 33:5-34:20.) He is well known in the area
17 (| throughout the country and has received numerous awards. (Exh. 405.) Dr. Williams
18 || was even retained by the District in unrelated litigation and to teach in-house courses.
19 ||(Transcript Day 4 at 34:21-35:21.) Dr. Williams has previously worked productively
20 || with the District’s head engineer, Dr. Bing Zhao. (See id)

21 Dr. Williams met with the District in March to ensure that he completely
22 ||understood all of the District’s concerns, and it is undisputed in the record that he
23 || worked diligently and in good faith to put together an application that he believed could
24 ||be approved by the District. (/d. at 40:6-41:12)) Any concerns the District had
25 ||regarding whether ABC was working in good faith to get a plan of development
26 ||approved and a permit issued should easily have been stayed by ABC’s willingness to
27 ||hire such a well-known professional to do the work. But even assuming that merely
28
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1 || hiring Dr. Williams was not enough to calm the District’s fears, the April submission
2 || should surely have done so.
3 Indeed, from April 2016 through August 2017, Dr. Williams continuously met
4 (|and conferred with the District’s engineers in his effort to design a mining plan that the
5 ||District would accept and approve. (Id. at 40:6-41:12.) Throughout that process, ABC
6 || continuously requested that the District issue it a permit of short duration, and was
7 || continuously ignored.
8 The ongoing fines imposed by the District during 2016 and 2017 were excessive,
9 ||arbitrary and capricious, and an abuse of discretion, and ABC respectfully requests that
10 || the Court reverse those fines in full.
11 CONCLUSION
12 The District’s arbitrary and irrational conduct toward ABC over the past two
13 [|years should not be condoned and should not be rewarded. ABC respectfully requests
14 ||that the conclude that imposing any fines on ABC for the period of January 2015 to
15 || August 2017 “is contrary to law, is not supported by substantial evidence, is arbitrary
16 [tand capricious or is an abuse of discretion” and therefore reverse the decision of the
17 || District’s Board of Hearing Review.
18
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INTRODUCTION
The final decision of the Flood Control District {“District”}—the Board of

Hearing Review's Final Decision and Order (“Board” and “Decision”)—is contrary to
law, not supported by substantial evidence, arbitrary and capricious, and/or an abuse of
discretion and, therefore, should be reversed. A.R.S. § 12-910(E). The Decision runs
counter to the evidence, fails to consider the circumstances, and is unreasonable and
unjust. The record shows that, among other things, the District did not follow
applicable statutes or regulations, affirmatively misled ABC, and retaliated against it.

In the alternative, the Court should remand the matter to the agency to take
additional evidence, make mitigation findings, and render a new decision. Id. § 12-
91 1{AXT).

STATEMENT OF FACTS

The District’s Response Brief (“RB™) complains about ABC’s factual statement,
even though it includes a 10-page statement of “controverting facts.” (RB at 2-11.) As
a result, its assertion that ABC “violate[d] [JRAD] Rule 7(2)” is wrong. The current
Rule 7(a)(3) abrogated Rule 7(2), and Rule 7(a)(3) requires only a statement of facts
“that are relevant to the issues ... with appropriate references to the record.” ABC’s
brief is consistent with the former and the new controliing Rule 7.

ARGUMENT

I. ABC Has Not Waived Its Right to Appeal.

The District argues that this Court should not hear ABC’s appeal. (RB at 13-14.)
These arguments are an attempt by the District to overrule Judge Hegyi’s decision to
supplement the record and, in any event, they are technical and meritless.

A.  The Supplemental Record

ABC did not obtain discovery from the agency until April 2016, after it filed a
civil rights action in federal court. ABC then issued discovery requests and took
depositions. What ABC learned in the federal case was startling; it established

intentional discrimination, disparate treatment, and retaliation by the District. But the
3
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1 || hearings before Hearing Officer Merkow and the Board had already occurred.
Accordingly, ABC moved to supplement the administrative record with this new
evidence. Subsequently, Judge Hegyi denied the District’s repeated motions to dismiss
and granted the extended evidentiary hearing over which this Court presided.’
(11/3/2016 Minute Entry; 3/21/2017 Ruling; 3/22/2017 Minute Entry.)

The District argues that “[t]he admission of new evidence” before this Court

B R~ N T - ¥ N

“does not expand the issues on appeal.” (RB at 13 (citing Hatch v. Arizona DOT, 184
8 || Ariz. 536, 540 (App. 1995)).) The issue, though, has always been the same: whether the
9 |} Decision is arbitrary, capricious, contrary to law, or supported by substantial evidence.
10 The District’s reliance on Hatch is misplaced. Hatch has been long supplanted
11 || by updated statutes and regulations on the scope of review of administrative decisions.
12 || Section 12-910 expressly altows the Court to hold an evidentiary hearing, including
13 || testimony, exhibits, and argument not offered during the administrative hearing, to
14 ||make a determination under § 12-910(E). A.R.S. § 12-910(A), (B) & (E). Section 12-
15 ||910 also expressly provides that the record on which the Court is to make the
16 || determination under § 12-910(E) includes the record of the administrative proceeding
17 ||and the record of its evidentiary hearing. AR.S. § 12-910(D) & (E).
18 This case is properly before this Court on a supplemental record. The Court can
19 || consider the entire record in determining whether the Decision was arbitrary or
20 || capricious or remand for a new hearing in light of the supplemental record.
21 B.  The District’s Techmical Arguments
22 The District’s other points are technical and without merit. It asserts that ABC’s
23 || Notice of Appeal “did not comply with” § 12-909(A) because it “did not reference any
24 || specific holding or finding” in the Decision.” (RB at 13.) This is contrary to the plain
25 ||language of the statute. Section 12-909(A) provides that a notice of appeal “shall

26 ? Judge Hegyi consolidated CV2016-010095 and LC2016-000324-001.

27 |/(9/1/2016 Minute Entry.)

? The Board rejected the same argument. (6/16/2016 Hrg. at 20:7-21; Ex. 203
28 || Conclusions of Law (“COL”) 9 2.)

4
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1 ||contain a statement of the findings and decision or part of the findings and decision
sought to be reviewed.” A.R.S. § 12-909(A) (emphasis added). The text expressly

permits a party to appeal an entire administrative decision or part of one. ABC’s Notice
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of Appeal stated that ABC was appealing the Board’s entire Decision. The issue before
the Court, therefore, is whether all or any part of the Board’s Decision contravenes §
12-910(E).

Next, the District contends that ABC’s “appeal is limited by law to the

arguments ABC presented in the administrative hearing before Judge Merkow.” (RB at

a9 =1 D Lh

13 (citing cases) (emphasis added).) It reasons this must be the case because “[t]he

10 || [Board] had no evidence but that submitted to Mr. Merkow.” (/d. at 14 (emphasis

11 ||added).) The District’s argument ignores Judge Hegyi’s ruling to supplement the record
12 || and the three-part administrative appeal process in the agency.

13 Merkow’s decision is not final. It is reviewed by the Chief Engineer, and his

14 || decision is reviewed by the Board. None of the District’s cited authority addresses an
15 || administrative agency with such a tripartite decision-making apparatus and tiered

16 {|appeals. ABC had the right to challenge both Merkow’s recommendations and Wiley’s
17 ||changes before the Board. E.g., FRMC § 707(F). Moreover, with an internal appeal,

18 || the Board hears additional argument. (Resolution FCD 2016R004, Appendix A, JF.)
19 |{In fact, the Board stated that the final hearing here included the parties’ “briefs and oral
20 ||argument before [it].” (Ex. 203 COL ¥ 1.) The Board here changed some of Wiley’s

21 ||recommendations and issued a new Decision. The District’s idiosyncratic position, if
22 ||accepted, would cordon off Wiley’s and the Board’s decisions from any reasonable or
23 || effective challenge.

24 The District then maintains that ABC made “only one argument” to Merkow and
25 ||the Board as to “why it ought not to be fined.” (RB at 14.) The record contradicts this.
26 ||(E.g., 1/4/2016 Hrg. at 9:25-15:10 & 187:15-190:24; 6/16/2016 Hrg. at 5:24-20:3 &

27 ||30:1-33:23.) Moreover, the District conflates ABC’s purpose with its arguments. In the

28 ||block quote that the District relies on, counsel for ABC informed the Board why ABC
5
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1 ||appealed; the quote was not the full extent of ABC’s contentions.” (RB at 14 {quoting
6/16/2016 Hrg. at 6:3-15).)

The District also insists that ABC’s appeal is “limited” to review of “the
[Board’s] finding that no such agreement” concerning ABC’s operation pending
permitting “was made.” (RB at 14 (citing Ex. 203 FOF Y 45-46).) This ignores the
record. While the District cherry-picks two findings, the Board’s Decision includes 50
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findings of fact, eleven conclusions of law, and a three-page final order. (Ex. 203.)

oo

Under § 12-910, the full final administrative decision is subject to review.

II.  As a Matter of Law, Because of Its Claim of Attorney-Client Privilege, the
10 District Cannot Justify Any Decision It Has Made Concerning ABC’s

. Permit Application Process, Undermining the Board’s Decision.

12 The District concedes that it took the position that the attorney-client privilege
13 || protects all of its internal discussions and decision-making concerning ABC, but it

14 ||claims that this “ha[s] nothing to do with the case or the arguments on appeal.” (RB at
15 | 16.) It has everything to do with this matter. The District’s conduct denied both the
16 ||Court and ABC the opportunity to discover the actual foundation for its decisions and
17 ||whether it acted with an unlawful intent.

18 In his deposition, Wiley testified that the privilege shielded all District

19 || discussions and decisions after January 15, 2015 (7/18/2016 Wiley Dep. at 124:10-21),
20 ||all District decisions not to issue a permit of short duration (id. at 186:17-20), and all
21 || District decisions about ABC’s engineering (id. at 206:3-208.7, 210:19-211:1 & 232:23-
27 ||233:12). This pattern continued in the hearing before this Court. The District invoked
23 || privilege again to shield, among other things, its general treatment of and permitting

24 |l decisions for ABC. (E.g., 8/28/2017 Hrg, at 73:6-74:6, 142:11-143:2 & 175:3-16;

25 ||8/29/2017 Hrg. at 97:6-98:6 & 130:3-131:20.)

26
27

* The Board expressly noted that ABC made numerous arguments. (Ex. 203
28 | Findings of Fact (“FOF™) ] 44.)

6
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1 The District cannot use the privilege as a sword and a shield. It cannot say it
acted with noble intentions and then deny discovery as to its actual decision-making.

This pattern has created pronounced gaps in the record. Other than the letters written to

W 2

ABC, which were sent by or ghostwritten by District lawyers, the record is devoid of

Lh

any rcasons or explanation for the District’s decisions.
For example, there ts no explanation—other than the District” counsel’s post hoc
one (RB at 29-30)—why the District vanished or failed to act upon the March 10, 2015

short duration permit prepared by Tony Beuché, immediately after the District was

L~ - - B B =

informed that ABC was lobbying the legislature to reject a bill the District

10 ||supported. (Exs. 363 & 364.) Given the scope of the decision-making information that
11 || the District is keeping secret through privilege, it cannot rebut the reasonable inference
12 || that it withdrew the permit as retaliation for lobbying against the District. By shielding
13 || all decision-making, ABC did not have a full and fair opportunity to contest the

14 || District’s actions before Merkow or the Board. This undermines any foundation for the
15 ||Board’s Decision, and it constitutes grounds for the Court to vacate the fines as arbitrary

16 |{and capricious and not supported by substantial evidence or to remand the matter.

17 ||HI.  Under the Facts and Circumstances of this Case, The Board’s Fines Are Not
18 Supported by Substantial Evidence, Are Arbitrary and Capricious, and/or
Constitute an Abuse of Discretion.

19
20 A.  Fines for January 2015 to July 2015
21 The Board fined ABC $5,000 from January 28, 2015, the date of its decision on

22 || remand, to July 30, 2015, a date by which it arbitrarily determined, without reference to
23 |{any regulation or applicable timeline, that ABC should have submitted certain technical
74 ||submissions. (Ex. 203 Final Order §2.) In defense of the fine, the District states that
25 || the fine “could have been $1.8 million,” so “[t]he decision ... was not arbitrary or

26 ||capricious.” (RB at 18.) Saying the fine can be arbitrarily higher is not a defense.

27 No one disputes Merkow’s finding that, prior to January 2015, ABC reasonably
>g ||believed it had a permit to operate. Merkow did not assess any fines from January 2015

7
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1 || until July 30 due to, among other things, the District’s contradictory and confusing
behavior during this period. (Ex. 174 at 2-4.) Even the Board recognized that the
District did not communicate effectively during this timeframe. (Ex. 203 FOF § 11-25
&p.9)

L. S N L D

Later, in Wiley’s February 12, 2015 letter, the District agreed to “forebear any
enforcement action for operating without a permit” and to “issue a permit of short
duration during the application process if required,” provided that ABC submit an

application and pay the associated fee by a certain deadline, which ABC did. (Ex. 140.)

ooee =1 O

Based on Wiley’s letter, ABC had legitimate grounds to believe that the District would
10 [|not penalize it for ostensibly operating without a permit while the application process
11 || was ongoing.

12 Obliquely referencing this letter, the Board states, “ABC operated under its

13 || mistaken understanding of the District’s offer to forbear enforcement,” but it found that
14 || the District’s “enforcement posture” informed ABC that it could not continue to

15 |loperate. (Ex. 203 FOF Y 46; see also id. 9§ 48.) This is factually incorrect and

16 ||irreconcilable with the District’s actions. Wiley offered a short duration permit! The
17 ||Board’s Decision also fails to take into account the short duration permit that was

18 |lactually prepared in March 2015, which the District withheld without explanation and
19 || for retribution. (Exs. 363 & 364; 8/28/2017 Hrg. at 91:9-92:1 & 92:2-96:16.) -

20 Further requests from ABC for short duration permits in 2015, the District’s

21 || promises to issue a short duration permit, and the District’s failure to process these

22 |irequests or even respond, are set out below in Section IV.A and B.

23 Similarly, the Decision fails to address the District’s June 2015 written

24 ||agreement that a short duration permit was “not necessary,” and that one “will not be
25 {|pursued” by ABC. (Ex. 154; 8/28/2017 Hrg. at 129:3-131:23 & 133:7-17.) At the June
26 || 15 meeting among ABC, key District employees, and top County officials, the District
27 ||and the County agreed that ABC was acting “diligently” and that “a temporary permit

28 ||[was] not necessary and [need] not be pursued.” (/d.)
8
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1 The District protests that “[t]he record is clear that there was no such agreement.”
2 || (RB at 15 (citing Ex. 153).) In doing so, it conveniently ignores Deputy County
3 ||Manager Joy Rich’s email stating that Michelle De Blasi’s summary of the meeting,
4 ||including the reference to the agreement, was “accurate[].” (Ex. 154; RB at 14-15;
5 |[8/28/2017 Hrg. at 122:2-9, 129:3-25 & 131:9-23.) The District further mischaracterizes
6 ||Ms. De Blasi’s deposition testimony. She stated that the parties agreed that a short
7 ||duration permit “wasn’t needed so that we could get through this process quickly,”

8 ||because it would “take staff time trying to work through a permit of short duration.”

9 ||(8/22/2017 De Blasi Dep. at 107:2-109:11.)
10 The issue of equitable estoppel arising from the written agreement that a
11 || temporary permit is not necessary is set out below in in Section V. Nonetheless, given
12 || the multipie assurances by the District that ABC could continue to operate without
13 {{penalty during the January through June 2015 timeframe, any fine during this period
14 || should be reversed.
15 B. Fines for July 2015 to December 2015
16 The Board fined ABC $73,000 from July 30, 2015 to December 23, 2015, the
17 || date the District sent ABC another Request for Corrections.” (Ex. 203 Final Order 9 2.)
18 || The District tries to explain this fine by claiming that the Board, Wiley, and Merkow all
19 ||found that ABC “was not acting expeditiously” during this period. (RB at 20.) Therein
20 [|lies the problem. There is no statutory or administrative standard on how long a party
21 ||may or can take to respond to a request for corrections. “Acting expeditiously” is not a
22 |llegal standard, and it allows for an arbitrary and capricious subjective opinion of speed.
23 The Board found that ABC should have responded to the District’s June 30, 2015
24 || Request for Corrections, which sought information on 37 technical matters (Ex. 155),
25 || within 30 days or by July 30 (Ex. 203 FOF §47). There is no statutory or

26 ||administrative rule basis to impose sua sponte a 30-day limit retroactively, and the

28 > $500 a day fines for 146 days.
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1 || Board did not even attempt to explain how it devised this time limitation. Indeed, its
2 || Decision fails to address that the District’s June 30 Request included a “Notice of
Permit Rights,” which stated ABC had “one (1) year” from the date “of this notice” to
4 ||respond. (Ex. 155 at ABCSR00000664.) The District admits this. (RB at 19-21.)

(PN ]

5 At no time between June 30 and November 2, when the District issued a “Notice
6 ||of Violation,” did anyone at the District provide ABC any other deadline. Moreover,

7 ||since the hearing before Merkow, ABC discovered that even the District itself agreed

8 ||that ABC could not reasonably have been expected to respond to its demands within

9 || that short period. (Ex. 162 (anticipating ABC could respond to the District’s first

10 ||Request for Corrections by October).)

11 Without any evidence or reasoning, the Board simply declared that ABC “took
12 ||an unreasonable amount of time to respond” and “did not timely respond to outstanding
13 || deficiencies,” even though it found that “the District did not provide specific response
14 [|dates for ABC to adhere to during the substantive review period.” (/d.) To compound
15 ||its error, the Board placed the burden on ABC to show why, after the fact, it did not

16 || meet this newfound thirty-day deadline. Although the Board found that the District “did
17 || not provide concrete dates by which it expected responses to its statement of

18 || deficiencies,” it faulted ABC for “not seek[ing] to clarify such dates.” (Ex. 203 FOF
19 ||49; see also id. | 49 (same).) This is a textbook example of arbitrary and capricious

20 |lagency action.

21 The Board’s newly made-up “reasonable amount of time to respond” standard is
22 || no standard at ali. ABC did in fact work diligently to submit its application and to

23 || answer the District’s questions. (E.g., OB at 13-14, 15, 22, 32, 33.) Sand and gravel
24 || mines are technical operations in a complicated environment, and it takes significant

25 |[time and resources to develop a plan to operate such mines. (See 8/31/2017 Hrg. at

26 |141:19-21 & 44:20-62:24.) There is no discussion of this in the Decision.

27 Lastly, while sanctioning ABC for its lack of diligence, the Board inexplicably
28 ||penalized ABC for the District’s delay. The Board acknowledged that ABC responded
10
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1 [|in full to the District’s Request for Corrections by Nevember 30, 2015 (Ex. 203 FOF §
2 ||32), but it fined ABC through December 23, during which time the District was
3 ||assessing ABC’s application and sending yet another Request for Corrections (id. 9§ 33).
4 || In other words, the Board fined ABC $500 a day for 23 days, or for $11,500, during
5 || which the ball was in the District’s court. This is another example of arbitrary and
6 || capricious conduct.
7 C. Fines for December 2015 to August 2017
8 The Board fined ABC $1,000 a day from December 23, 2015 going forward
9 || “until the District determines to issue or deny a Floodplain Use Permif” to ABC. (Ex.
10 ||203 Final Order § 2 (emphasis added).) Since the District issued ABC a permanent
11 || permit on August 10, 2017, or 596 days later, this fine may amount up to $596,000.
12 || Although, as explained below in Section VIII, assuming the fine is lawful (which ABC
13 || does not concede) it should end on April 15, 2016, when Wiley actually in writing
14 iidenied ABC a floodplain use permit of short duration after his order but before the
15 ||Board took up ABC’s appeal (Ex. 191), or no later than July 7, 2016, six days after the
16 {|Board’s Decision, when the District again denied ABC a floodplain use permit of short
17 ||duration (Ex. 205). The District offers no substantive justification for this part of the
18 || Board’s Decision. (RB at 21.)
19 ABC submitted its final application on April 8, 2016, for which the District
20 ||ultimately issued ABC a five-year permit on August 10, 2017—489 days later. (OB 22-
21 |123; RB at 11, 21.) This fact, however, is nowhere in the Decision, because the Board
22 || stopped addressing the facts as of December 2015. (See Ex. 203 FOF 99 33-34.)
23 || Neither Wiley nor Merkow had the ability to assess whether there were any mitigating
24 || circumstances for this period, and the Board did not either. The Board did not make
25 ||specific findings concerning the merits of ABC’s April 2016 application or its conduct
26 {|after the December 2015, but it still fined ABC $1,000 per day during this period.
27 || Under the Board’s Decision, the longer the District dragged its feet in approving ABC’s
28 ||application, the more questions it asked, and the more information it sought, the greater
11
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1 ||ABC’s fine grew. Indeed, the District sent ABC back to the drawing board with respect
to the April 2016 application at least four times to address ever-changing requests. (See

8/31/2017 Hrg. at 41:19-21.) Denial or approval of a five-year permit was outside of
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ABC’s control; such authority rested with the District, which it refused to exercise.

The Board’s Decision also indicates that the Flood Control District’s antipathy
towards ABC drove this portion of its fines. The Decision adopted Wiley’s final order
on this point (Ex. 203 Final Order § 2), and Wiley’s order adopted Merkow's
recommendations (Ex. 177 at 8-10). Wiley quoted Merkow’s statement that ABC had a
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“poor attitude™ in 2015 and acted “audacious in its insubordinate responses,” which

10 || “justiffied] the imposition of civil penalties.” (Ex. 174 at 10; see also Ex. 177 at 9.)

11 ||Both the Board and Wiley evidently agreed with Merkow that ABC was a “bad actor,”
12 || which necessitated a punitive fine. There is no statute or administrative rule that aliows

13 || fines for a “bad attitude” or “insubordination.” Again, this is arbitrary and capricious.

14 v, Imposing Fines on ABC for Operating without a Permit Is Arbitrary,
15 Capricious, and Contrary to Law Because the District Refused to Properly
Process ABC’s Applications.

16
17 A.  ABC’s February 2015 Permit Application
18 The District states it had no obligation to process ABC’s February 2015

19 ||application (Exs. 141 & 142) because it was “faulty” and included the “wrong fee.”

20 |[(RB at 22-23).% Even if it “wrongfully” rejected the application, the District states this
21 ||is no “excuse” for ABC to “keep operating.” (/d.} Both arguments are wrong and

2 || underscore the District’s arbitrary and capricious conduct.

73 By law, the District was required to process ABC’s February 2015 application,
24 |[but it did not. Its response simply declined to accept or process ABC’s application,

25 || violating multiple requirements of § 48-3645. (Ex. 143.) It rejected the application for

26 || What it said was a wrong title: the District wanted a “new” plan of development, not an

27
® The District received ABC’s February 2015 application (Ex. 142) in March
28 (RB at 18 n.8), so it refers to this as ABC’s March application.

12
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1 [||“amended” one, and required that ABC pay the correspondingly higher application fee.
ABC acquiesced and resubmitted the exact same plan, recast as a “new” rather than
“amended” application, on May 1, 2015. (Ex. 146.) The District processed the latter
application, even though there were no material differences between the applications.
(Ex. 155.) Indeed, the District admits that its different responses were based on the

form, not the substance, of the applications. It confesses, “When ABC ... refiled the
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same plan with the correct application and the correct fee, the application was in fact

8 ||accepted.” (RB at 22; 8/28/2017 Hrg. at 79:10-81:17 & 82:3-13.)

9 There was obviously no material issue with ABC’s February 2015 application
10 |} that required its rejection. But the District suggests that ABC’s payment of the
11 ||allegedly incorrect fee alone supported the outright rejection: “The District is under no
12 || requirement to accept an application without the correct payment.” (Id.) This ignores
13 |l the administrative process where the District can ask the applicant to correct and
14 ||supplement its application. There is no administrative rule to reject an application
15 || outright. The District’s pretext here highlights its arbitrary and capricious conduct.
16 Despite all of this, the District continues, “even if the application was wrongfully
17 ||rejected[,] ... the [Board] cannot be said to have acted arbitrary in fining ABC.” (RB at
18 |{23.) This blithe remark encapsulates the District’s arbitrary, capricious, and contrary-
19 ||to-law conduct. The District wrongfully rejected ABC’s application. If the District had
20 || processed ABC’s application, as required, and issued it the promised permit of short
21 || duration, ABC would not have been “operating illegally.” The size of the fine does not
22 || excuse the District’s unfounded behavior. This statement is further evidence that the
23 || Board’s fine is arbitrary, capricious, and not supported by substantial evidence.
24 B.  ABC’s Requests for Permits of Short Duration
25 A permit of short duration is generally used to bridge an applicant from the
26 ||expiration of a five-year permit to a new five-year permit. In the history of the District,
27 ||no applicant other than ABC has been denied such a permit. (E.g., 8/30/2017 Hrg, at

28 ||172:23-173:13; 8/31/2017 Hrg. at 18:1-13.)
13
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1 In 2015, ABC sought a permit of short duration on no less than eight occasions—

2 || approximately one request for each new submittal the District requested. (Ex. 146

3 ||(5/1/2015 request (referencing Ex. 140), Ex. 151 (5/12/2015 renewed request), Ex. 154

4 |[(6/15/2015 meeting re request), Ex. 186 (4/11/2016 request), Ex. 187 (4/12/2016

5 [{request), Ex. 202 (7/1/2016 request); Ex. 206 (7/7/2016 request for reconsideration) &

6 ||Ex. 327 (8/20/2016 renewed request); 8/28/2017 Hrg. at 108:3-109:6 & 111:6-113:8.)

7 At a due process minimum, the District should have processed and granted

8 ||ABC’s 2015 requests, which would have ended this entire proceeding. The District

9 || does not dispute that it agreed, if ABC “filed an application” and paid “the fees” before
10 || March 6, 2015, it would issue ABC a short duration permit. (Ex. 140, OB 23, RB 22-
11 ||23.) There is no dispute that ABC submitted an application and paid a fee before March
12 ||6. (Ex. 142 & 143 at ABCS00000286.) The District, however, asserts that “[t]he law”
13 || does not require it “to accept™ a “wrong application” with a “wrong fee.” (RB at 22
14 ||(emphasis added).) This purposely misstates ABC’s contention. Section 48-3645 is
15 || clear that the District had an obligation to process the application. A.R.S. § 48-3645(D)
16 || & (F). (See 8/28/2017 Hrg. at 76:21-77:11.) If ABC’s application and fee were truly
17 || off, then state law required the Distinct to identify these specific deficiencies, not
18 || summarily reject the application. Id. § 48-3645 (D)-(f).
19 With respect to ABC’s 2015 requests, the District’s rebuttal is that “ABC
20 || withdrew the request [for a short duration permit] at the June 16, 2015 meeting” (RB at
21 {[25), but this is inaccurate and misstates what occurred. Ms. De Blasi summarized the
22 ||meeting in writing, and the District and County agreed with the summary. (Ex. 154.)
23 || The District and County specifically agreed at the meeting that a short duration permit
24 ||was “not necessary,” such that one “[need) not be pursued” by ABC. (/d.) ABC did not
25 || withdraw the request; it believed that ABC and the District/County had a tacit
26 || agreement that it could continue operations during the application process without being
27 || penalized. To fine ABC for continuing to mine given the parties’ mutual written
28 ||understanding is unreasonable, arbitrary, and capricious.

14
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1 Concerning ABC’s 2016 requests, the District makes two points. At first, the

2 || District does not address any of ABC’s requests for permits of short duration directly,

3 {{claiming, “All claims after {the hearing before Merkow] are irrelevant to this appeal,”

4 ||relying on Hatch. (RB at 25-27.) As explained above, though, the District’s reliance on

Hatch is misplaced. It ignores the tripartite appeal process of the District. Hatch is
simply inapposite.
The District then argues that ABC’s April 2016 request could not have been

processed or granted because “ABC did not file an application for a permit of short
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duration” and “ABC did not submit a fee for a permit of short duration.” (RB at 26.)

10 |{ But, while Wiley testified that ABC did not submit an application (e.g., 8/28/2017 Hrg.
11 |lat 118:14-20), Beuché testified that there was no application for a short duration permit!
12 |[{E.g., 8/29/2017 Hrg. at 104:23-105:5.) The District itself explains just two pages

13 || earlier in its brief: “there is no separate application for a permit of short duration to

14 || process” and “[t]here is no additional fee.” (Id. at 24.)

15 This double speak is the epitome of the District’s arbitrary and capricious

16 ||conduct. The District constantly changes the target that ABC needed to reach in order
17 !|to obtain a permit. Regardless of ABC’s efforts, the District was determined to prevent
18 ||it from operating.

19 C. Short Duration Permit Requests Are Subject to A.R.S. § 48-3645.

20 The District never responded or acted on ABC’s requests for a permit of short

21 || duration in 2015. In 2016, a year afier ABC applied for a permit, the District finally

22 ||responded in writing. The first time, on April 15, 2016, Wiley denied a permit because
23 |of his order. (Ex. 191.) The second time, on July 7—six days after the Board’s

24 || Decision—the County Attorney denied the permit. (Ex. 205.) The third time, on

25 || October 3 1—almost four months later and after the Floodplain Review Board (“FRB”)
26 || found that the record did not disclose the reasons for these denials and required Wiley to
27 || provide a written explanation for any denials (Ex. 335)—Wiley denied the permit,

28
15
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1 ||reasoning “it seems unlikely that ABC would comply with the terms of any permit

issued” (Ex. 337 at 3).”

The District defends these three summary denials on the ground that it is “not
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true” that § 48-3645 applies to short duration permits. (RB at 24.) This position is
patently contrary to law. Wiley himself testified that a short duration permit is a
floodplain use permit, which would make short duration permits subject to § 48-3645.
(8/28/2017 Hrg. at 170:24-171:1, 172:5-7 & 183:11-13.)

The FRB also held that short duration permits are floodplain use permits subject
to § 48-3645 (Ex. 335 at 9, COL 9 9), but the District claims—in a footnote—that this
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10 || conclusion is “incorrect.” (RB at 24 n.9.) The District posits, “the decision is without
11 ||effect,” because the District appealed it, “the matter was referred back to the FRB,” and
12 || the matter “was dismissed before a final ruling as moot.” Yet the District provides no
13 {{legal authority that § 48-3645 does not apply, cites nothing in the record fo support it,
14 ||and fails to explain how or why the FRB’s conclusion was allegedly vacated.

15 The County even admitted that short duration permits are floodplain use permits.
16 || (Ex. 205 at 1 (“[A] permit of short duration is a floodplain use permit ... .”).)

17 Even if the FRB’s conclusion or the County’s admission do not control, § 48-

18 || 3645 plainly encompasses short duration permits. Section 48-3645 applies to “any ...
19 |lregulation requiring a license,” unless excluded, and the statute only excludes licenses
20 |[that are either: (1) “[i]ssued within seven working days after receipt of the initial

21 || application or a permit that expires within twenty-one working days after issuance” or
22 11(2) “[n)ecessary for the construction or development of a residential lot ... > AR.S. §
23 ||48-3645 (A) & (M). A permit of short duration is a floodplain use permit under the

24 || District’s regulations. FRMC §§ 403 & 404. Further, neither statutory exclusion

25 ||applies. A short duration permit is not issued within seven working days, it does not

26

27 7 ABC appealed the denial of permits of short duration to the FRB. The appeal
was dismissed as moot when the District finally granted ABC a five-year permit in
28 112017. The FRB never ruled on the validity of Wiley’s denials.

16
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1 || expire within twenty-one working days, and it does not concern residential lots. (E.g.,
12/1/2016 Beuché Dep. at 128:25-130:5; Ex. 205; RB at 24.)

The District also maintains that short duration permits cannot be subject to § 48-
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3645 because “the time frames for a response (90 working days) would exceed the
period of the permits (four months).” (Id) This assumes that such permits are in fact
limited to four months, but the District has created this limitation out of whole cloth. It
is not in the statute, floodplain regulations, or anywhere else. E.g., FRMC §§ 205,
403(B)(3) & 404(B)(4). Not even Wiley testified to this. (8/28/2017 Hrg. at 53:7-13.)
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Lastly, the District contends that it could not have issued ABC a short duration

10 || permit because “every permit to operate in the floodplain must reference an approved

11 || Plan of Development.” (RB at 24; see aiso id. at 25 (supporting same) (¢citing FRMC §§
12 |[403(B)(1)(e)(2) and 404(B)(2)).) This purported requirement does not comport with the
13 || facts or the statutory of administrative law.

14 Factually, ABC did have an approved Plan of Development and had one for over
15 ||twenty years. Other sand and mine operators were allowed to get a short duration

16 || permit while they sought to amend and substantially revise a prior Plan of Development.
17 ||Indeed, they were granted short duration permits even where their prior permit had

18 || expired and they had operated some time without a permit.} Once again, the District’s
19 || purported rationale only underscores its arbitrary administrative action and begs the

20 || question as to why ABC was treated differently than everyone clse.

21 All that is needed for a short duration permit is an application. Even Wiley
22 ||testified that he needed only “a plan that’s approvable.” (8/28/2016 Tr. at 190:4-9
23

¥ Nothing in the administrative regulations states that the ongoing application

24 ||process must have started prior to the expiration of the prior permit. Additionally, the
regulations that the District relies on are way off base. Section 403(B)(1)(e}(2) provides
25 ||that an application for a Floodplain Use Permit shall include “[a} A mining plan that

2% shows the extent and depth of the arca(s) to be excavated along with appropriate
benchmarks, elevations and phases.” Section 404(B)(2) provides that a permitted

27 || operator “shall maintain a copy on site of the permit along with an approved Plan of
development bearing the approval of the Floodplain Administrator.” Neither supports
28 |lits position.

17
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1 || (emphasis added).) Sections 403(B)(3) & 404(B)}(4) both provide that the Floodplain
Administrator “may issue a permit of short duration for an applicant participation in an

ongoing application process.” FRMC §§ 403(B)(3) & 404(B)(4) (emphasis added).

i VS

V.  Equitable Estoppel Applies and Precludes Any Fine.

The District argues that ABC’s “estoppel argument fails to mention any error by
the [Board] and, therefore, is not a valid basis for asking the Court to overturn the
[Board] decision.” (RB at 29; see also id. at 27 (same).) The District is incorrect that

equitable estoppel does not apply and does not preclude the fines.

=R e - v |

Equitable estoppel applies to this case. Section 12-910 provides a broad scope of
10 || review of administrative actions and decisions. While judicial review in this context

11 |l stems from a final administrative decision, a court “may affirm, reverse, modify or

12 || vacate and remand the agency action,” not merely the agency’s final decision. Id. § 12-
13 |[910(E) (emphasis added). Indeed, § 12-901(E) specifically instructs courts that they

14 || “shall affirm the agency action unless the court concludes that the agency’s action is

15 |} contrary to law, is not supported by substantial evidence, is arbitrary and capricious or is
16 ||an abuse of discretion.” Id. (emphasis added). If the District is/was estopped from

17 {|seeking fines, it follows that the Board’s Decision contravenes § 12-910(E). (See

18 ||8/28/2017 Hrg. at 126:24-129:2, 132:16-23 & 145:7-11 (Wiley testifying that, if the

19 || District had issued the March 2015 permit of short duration, “[ ABC] would not be

20 ||subject to the penalties™).

21 The facts cry out for the application of equitable estoppel. The District should be
22 || estopped from seeking or imposing fines against ABC for any period during or after

23 12015 because of its own contrary conduct that ABC relied upon. The District

24 ||repeatedly committed acts inconsistent with positions it later adopted. The District

25 ||offered ABC permits of short duration by letter and by representation to Ms. De Blasi
26 |[that it never acted on. (E.g., Exs. 140, 146 & 154.) The District demanded applications
27 |l that it refused to process and represented and actually agreed that no permit of short

28
18
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1 [|duration would be required of ABC for it to be allowed to continue operations during

2 || the application process. ABC relied on the District’s representations to its detriment.

31|VL. The Imposition of Fines Violates ABC’s First Amendment Rights to Speak

4 Freely and Seek Redress and Fourteenth Amendment Right to Equal
Protection.

5

6 A.  First Amendment Rights to Speak Freely and Seek Redress

7 In the history of the Flood Control District, ABC is the only sand and gravel

g || mine to have been denied a permit of short duration. Why? The hearing demonstrated

g ||that the District retaliated against ABC for its actions to hold the Flood Control District

io ||accountable.

1 The District contends that this argument “is not directed to the [Board.]” (RB at
12 1129.) Again, § 12-910 provides a broad scope of review. In order to determine whether
13 ||a decision is contrary to law, not supported by substantial evidence, arbitrary and

14 || capricious, and/or an abuse of discretion under § 12-910(E), a court may hold an

15 ||evidentiary hearing, including testimony, exhibits, and argument not offered during the
16 ||administrative hearing. A.R.S. § 12-910(A), (B) & (E); see also JRAD Rule 10. If the
17 |lcourt holds such an evidentiary hearing, the record developed during the hearing is to be
18 |[taken into account when making the determination under § 12-910(E). A.R.S. § 12-

19 |[910(D) & (E). Section 12-910(D) is ciear, “The record in the superior court shall

20 ||consist of the record of the administrative proceeding, and the record of any evidentiary
21 ||hearing.” After reviewing the administrative record and supplementing evidence, the
29 |jcourt “may affirm, reverse, modify or vacate and remand the agency action.” Id. § 12-
23 ||910(E). Additionally, the court may “[m]odify, affirm or reverse the decision in whole
24 ||orin part.” Id. § 12-911(A)(5). In the alternative, the court can remand the matter to
5 || the agency to take additional evidence. /d. § 12-911(A)(7).

26 The District tries to spin Chief Engineer Wiley’s unprecedented choice to make
27 || all decisions about ABC himself as if he only “review[ed] all major decisions.” (RB at

28 1/29.) Yet the District does not dispute that Wiley personally ran this matter inside the
19
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1 || District and that this is not standard operating procedure. (Id; see also 8/28/2017 Hrg.
2 ||at 66:11-67:7 & 69:24-72:5; 8/29/2016 Hrg. at 59:16-61:3.) Wiley’s conduct—unique
3 ||to ABC—raises a reasonable inference that the District pursued fines against ABC in
4 {|retaliation for ABC’s exercise of its rights, which the District never rebuts. Indeed, the
5 ||District hides all its decision making in this case behind the attorney-client privilege.
6 || The District cannot proffer any evidence that rebuts this inference.
7 The District states that the March 2015 short duration permit “was not issued”
8 ||and “could not have been” issued. (RB at 29-30.) This is pure conjecture and post hoc
9 ||speculation on the part of the District’s counsel. The District does not and cannot cite
10 ||any portion of the record to support these assertions, explain why the permit was not
11 )jissued, or explain why the permit was ever prepared if it “could not have been legally
12 [|issued.” (See Ex. 363.) This belated explanation should be rejected.
13 Lastly, the District maintains, “the bill [that] ABC was lobbying against was not
14 || even the District’s bill.” (RB at 30.) This is not to say that the District was not in favor
15 || of the bill. Even if it was not the District’s bill, ABC’s opposition was communicated to
16 || the District and flagged to senior officials, including Wiley. (Ex. 364.) Thereafter, all
17 ||discussions of a short duration permit on the District’s part stop abruptly, immediately
18 || after it learned of ABC’s opposition. This evidence raises a reasonable inference that
19 || the District pursued fines against ABC in retaliation for ABC’s exercise of its rights.
20 B. Fourteenth Amendment Right to Equal Protection
21 The District’s answer to ABC’s charge that the District violated ABC’s right to
22 || equal protection is non-existent. (RB at 30.) The District concedes that it treated ABC
23 ||unlike any other mine. (Id.; see also 8/28/2017 Hrg. at 162:3-7) Without any
24 |{explanation or authority, though, the District claims that ABC’s plan of development
25 || “was the only plan any operator had ever submitted that relied on not approved
26 ||hydrology.” (RB at 30.)
27 The hydrology that ABC relied upon was certified by an engineer and the subject
28 || of further review and report by a contractor for Maricopa County, retained to assess
20
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1 ([ whether the County should seek an amendment of the FEMA floodplain map.
2 || Moreover, the District knew that ABC’s application would contain the hydrology to
3 || which it now objects, and but still offered Ms. De Blasi a short duration permit once the
4 || application was refiled.
5 The District agreed with Ms. De Blasi in 2015 that the issue of hydrology would
6 || be worked out in the review process for the permit, and the County and District, on this
7 ||hydrology, said a short duration permit was not necessary in June 2015. When the
8 || contractor for Maricopa County concluded that the FEMA floodplain map could not be
9 || changed because the cost of fortifying the empty mine spaces in the Agua Fria River
10 || was prohibitively expensive, ABC switched hydrology. There is nothing about the
11 |l hydrology that explains why ABC was treated differently than every other mine.
12 |[VIL. The Board’s Fines Stopped upon Denial of a Permit, and the Imposition of a
13 Future Fine without a Further Hearing is Contrary to Law, Arbitrary and
y Capricious, and an Abuse of Discretion.
15 A.  The Fines Stop Upon the Denial of a Permit.
16 The Board fined ABC $1,000 a day from December 23, 2015 going forward
17 || “until the District determines to issue or deny a Floodplain Use Permit” to ABC, in its
18 [{July 1, 2016 Decision. (Ex. 203 Final Order 2 (emphasis added).) Of course, after
19 || Wiley’s order but before the Board took up ABC’s appeal, Wiley denied ABC a permit
¢ || of short duration on April 15, 2016. (Ex. 191.) After the Board’s decision, the District
21 ||again, denied ABC a permit of short duration on July 7. (Ex. 205.) As explained above
29 ||in Section IV.C, a permit of short duration is a floodplain use permit. Pursuant to the
53 || plain language of the Board’s Decision, the fines should end as of April 15 and, in any
24 ||event, must end as of July 7.
25 The District responds, “The Board was clearly referring to the application for a
26 || five year permit then under review.” (RB at 33.) Not so. This wholly disregards the
»7 || Decision’s plain, written terms. At best, the District is arguing that the Decision is
28
21
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1 [|ambiguous; but an ambiguous decision is itself capricious and arbitrary. It should be
construed against the District. At the very least, this matter should be remanded.

B. Future Fines Cannot be Imposed without a Hearing.

F VS

ABC argues that future fines cannot be assessed without an additional hearing as
a matter of due process. For example, these future fines were accruing at the same time

that ABC appealed the denial of a short duration permit to the FRB. The FRB issued a

-~ & W

ruling interpreting the short duration permit regulation contrary to the position taken by

= -]

the District, and remanded to the Chief Engineer for an explanation of why the short

9 || duration permit was denied. (Ex. 335.) The FRB held that the record was insufficient
10 || for it to ascertain why the Chief Engineer denied a permit.
11 This administrative proceeding was on going when the District finally granted
12 ||ABC a new five-year permit, and the appeal was administratively dismissed as moot.
13 Due process is dependent upon the facts and circumstances of each case. Here,
14 || the District was the only entity that could stop fines by issuing a permit of short
15 ||duration. ABC contended that the District was wrongfully denying it a permit of short
16 || duration. On these facts, the failure to provide a further hearing on fines for operating
17 || without a permit, when there are on-going allegations that the District is violating the

18 |llaw, is simply unconstitutional. It denies ABC any defense to future fines.

19 ||///
20 ||/
21 ||/
22 ||/
23 1
24 ||/
25 ||/
26 ||/
27 |/
28 ||/
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The original and supplemental records provide sufficient evidence to reverse the
Flood Control District’s Decision under § 12-910(E) or, in the alternative, to remand the
matter to the agency to take additional evidence, make mitigation findings, and render a
new decision under § 12-911(AX7).

Dated this 29th day of January, 2018.

This document was filed with
the Clerk of the Superior Court
on 29th day of January 2018.

CONFORMED COPY hand-delivered

this same date to:

Hon. Kirsten LeMaire

Maricopa County Superior Court
East Court Building — 711

101 W. Jefferson

Phoenix, AZ 85003
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CONCLUSION

OSBORN MALEDON, P.A.

o N N

Colin F. Campbell

Meghan H. Grabel

Colin M. Proksel

2929 North Central Avenue, 21st Floor
Phoenix, Arizona 85012-2793

Attorneys for ABC Sand & Rock Company,
Inc.

By
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1 {{ COPY of the foregoing emailed
and mailed via first class mail
this 29th day of January, 2018, to:

Stephen W. Tully

Randy J. Aoyama

Bradley L. Dunn

HINSHAW & CULBERTSON LLP

2375 East Camelback Road, Suite 750

Phoenix, Arizona 85016
stully@hinshawlaw.com
raovamai@hinshawlaw.com
bdunn@hinshawlaw.com

Attorneys for Maricopa County, Flood Control District of Maricopa County,
William Wiley, Ed Raleigh, and Anthony Beuché

-~ o o W b2

Charles E. Trullinger
Maricopa County Attorney’s Office, Civil Division
1 222 North Central Avenue, Suite 1100
Phoenix, Arizona 85004
12 irullinc{@mcao.maricopa.gov
Co-counsel for Maricopa County, Flood Control District of Maricopa County,
13 || William Wiley, Ed Raleigh, and Anthony Beuché

10

14 || COURTESY COPY of the foregoing emailed
this 29th day of January, 2018, to:

15
16 ||Eric L. Hiser
JORDEN HISER & JOY, P.L.C.
17 15080 North 40th Street, Suite 245
Phoenix, Arizona 85018

18 || ehiser@@jhjlawyers.com
Attorneys for the District’s Floodplain Review Board

19

20 &lru_&/c. LJ NL’\._J\__A/\—L.JL)

21

22
23
24
25
26
27
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RE: ABC v. FCD: Stipulation 3

Staphen W. Tully to: Sean Berberian O7/20F2015 01:18 PM

Looks fine vou can sign for me.

Stephen W, Tully

Partnes

Hinshaw & Culberison LLP

2375 E. Cameloack Rd.

Suite 750

Phaoenix, AZ 85015

Ted: 602-531-4400 | Fax: G02-631-4404
gimtt GO2-337-0624 | Mobile 802-820-1170

HINSHAW

& F Ji AFETYTRON iR

Sean Berberian -——07202015 01:07:56 PM---Steve, thanks, unfortunately, Il be in Nogales, Arzona, so ...

From: Sesn Berberian <sberberianfwbazlow.coms

To: "ETully@hinshawlaw,com” <STully@hinshawlaw.coms,
Dala:  OF200201501:07 PW

Subpacl: RE: ABC v, FCD: Stipulatan

Steve, thanks, unfortunately, I'll be in Nogales, Arizona, so the weather won't be any better,

You can let your client know that we are working on the response to the District's comments. Attached

are the draft stipulation and proposed order. | made the extension for exactly one manth, which puts
the date at August 24, Let me know if this is ok to sign.

Thanks,

s@an

S B Pee e rsos

White Berberfan PLC

(30 Fava B Salocli Pagkavoy, Suite 100
Temygse, A RYEA]

(480 B2G-5F 13 diren

[ESE 300N e vl
[ 1R T EH-R0E

vl i ca
This comsunication is from a law firm and may contain confidential and/or privileged

information. If it has been sent to you in error, please contact the sender for
instructions concerning return of destruction, and do mot use or disclose the

FCDOB0562
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contents to others,

From: 5Tully@hinshawlaw.com [mailto:STully@hinshawlaw.com)]
Sent: Moanday, July 20, 2015 9:14 Ak

Ta: Sean Berberian <sberberlan@whazlaw.coms

Subject: RE: ABC v, FCD: Stipulation

Sean,

Good luck with your hearings. | hope it is cool where you are going. The District will stipulate to
extending the deadline lo file the opening brief for anather month until August 21, 2015, It is agreeable to
éxtending the time with the expectation that it will be receiving in the next few weeks a response
addressing the Districl's commente 1o ABC's plan. ABC should not expect that a subsegquent extension
will be granted unless it has a permit. ABC needs to recognize that it is currently operafing without a
permit and penalies for deing so are not being waived. Let me know if you want to discuss or just shoot
me the stipulaton. Thanks

Steve

Stephen W, Tully
Partna

r
Hinghaw & Culbaiaon LLFP
2ITEE, Camelback Rd.
Syite 750
Phoentx, AZ 85016

Tel BI2-611-4400 | Faoc B02-631.4404
Direct $02-337-5534 | Mobis 802-820-1170

E-mail: STulty hinshawlaw com
HINSHAW

@ CJIARFETE AN am

From  Sean Berberian <sberberian@rebarlw com>

Too  “ETulv@hinshawlaw com"” <51 i .com>,
Dale:  O7/202015 08-50 AM

Subect: RE: ABC v. FCID: Stipulation

Steve,

Please let me know aboul the axdension. | am Eging out of town tamarrow for hearings the rest of the week, sa I'd
like b0 get this done today, if at all passible,

FCDOB0563
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Thanks,

S&an

Sean . Berbenan

White Berberian PLC

1} st Wio Sabmlo Parkway, Samig 00
Tz, N RI2E]

[ BRI GA=HT 13 elmvet

L B M-SR e
CHAN 7 816 Ly

win il kedav.comns

This v:mni:atitim is from a law firm and may contain confidential andfor privileged
information. If it has been sent to you in error, please contact the sender for
instructions concerning return or destruction, amd do not use or disclose the

contents to others.

From: STullyi@hinchawdaw com [mailt:STylly@hinshawlaw com)
Sent: Wednesday, July 15, 2015 6:47 PM

To: Sean Berberian <sherberian@wbarlaw.com>
Subject: RE: ABC v, FCD: Stipulation

F'll check with the client and let you know.

Stephen W, Tully
Patrr

Himahaw & Culbertson LLF
2ATSE. Camelback Rd.
Buite 750

Phoenix, AF 85016

Ted G02-631-4400 | Fax S02-631-4404
Direct B02-337.5524 | Mobile 602-820.1170

E-mail: S Tulvihinshawdaw. com

HINSHAW

B CJiBERETFAR Y ga@

FCDOB05SE4
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Doty Q7 s 5 0428 P
Sulgect RE: ABGC w. FCO: Stipulalion

Stove, as the discussions between ABC and the FOD/County have continued, it makes sense 1o extend out the
appeal briefing schedule. Please let me know if you agree to another extension, possibly an indefinite one while

the dizcussions continue. The current deadline is July 24,
Thanks,

Sean

Sean 1B, Bedseran
B Lot Rie Salaeles Park ey, Suine 9
Tanmpre. A BGUERID

CIRE GG-AT 1 dlirec)

(IR0 AreaE aeieral
CIARGH 7 ER-BH fax

wwe whiasdawcom

This communication is from a law fire and may contain confidential and/for privileged
information. If it has been sent to you in error, please contact the sender for
instructions concerning return or destruction, and do not use or disclose the
contents to others.

Fram: S¢an Berberian

Sent: Friday, May 15, 2015 2:31 PM
To: STully@hinshawlaw com
Subject: Stipulation

Stewve,

Fer our mnmt_im. to address staying the pesmit appeal, | have drafted a stipulation for an extension of time for
ABC's Opening Brief, The draft has a 60 day extenslon. We could alse do an ndefinite period of time. Let me

know your thoughts.

Thanks,

FCDOB0565
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Sean

Sean 1. Berberan

White Berberan pLC

1) Pzt Roo Sababo Parkaay, Suite 040
Teangee, Ak HI2H]

(IR0 GHERT 1A cewect

() M- peneral
L HE 7 18-HAGE

wveve v azbnr.com

This cosmunication is from a law firm and may contain confidential and/or privileged
information. If it has been sent to you in error, please contact the sender for
instructions concerning return or destruction, and do not use or disclose the
cantents to others. In addition, in order to comply with Treasury Circular 238, we
are required to inform you that unless we have specifically stated to the contrary
in writing, any advice we provide in this email or any attachment concerning federal
tax issues or submissions is mot intended or written to be used, and cannot be used,

te avoid federal tax peralties.

Hinshaw & Culbertson LLP is an Ilinois registered limited Liability parinership that has clected
to be governed by the [llinois Uniform Partnership Act (1997).

The contents of this e-mail message and any attachments are intended solely for the addressee(s)
named in this message. This communication is intended to be and to remain confidential and may
be subject to applicable attomey/client and/or work product privileges. If you are not the intended
recipicnt of this message, or if this message has been addressed 1o you in error, please
immediately alert the sender by reply e-mail and then delete this message and its attachments, Do
not deliver, distribute or copy this message and/or any attachments and if you are not the

intended recipient, do not disclose the contents or take any action in reliance upon the
information contained in this communication or any attachments,

Hinshaw & Culbertson LLP is an Illinois registered limited liability partnership that has elected
1o be governed by the Illinois Uniform Partnership Act (1997).

The contents of this e-mail message and any attachments are intended solely for the addressee(s)
named in this message. This communication is intended to be and 1o remain confidential and may
be subject to applicable anomey/client and/or work product privileges. If you are nol the intended
recipient of this message, or if this message has been addressed to you in error, please

FCDOB0SE6
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immediately alert the sender by reply e-mail and then delete this message and its attachments. Do
not deliver, distribute or copy this message andfor any attachments and if you are not the
intended recipient, do not disclose the contents or take any action in reliance upon the
information contained in this communication or any attachments. [attachment "FCD v. ABC -
Proposed Order re Stipulation for Extension of Briefing Schedule (Second).doex™ deleted by
Stephen W. Tully/HC29] [anachment "FCD v. ABC - Stipulation for Extension of Briefing
Schedule (Second).doex” deleted by Stephen W, Tully/HC29]

FCDOB05S67
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RE: ABC v. FCD: Permit Appeal Extension [
Stephean W Tully 1 Saan Berberian 02472015 12:07 PM

Sean,

The Flood Control District is only willing to stipufate 1o the additional 20 days. If ABC gels
something on file within the next three weeks as promised it will consider stipulating 10 a further extension,

Steve

Stephen W. Tully

Praringr

Hingharw & Culbertson LLP

23735 E. Camplback Rd.

Suite 750

Phoanix, AZ BS018

Tel: B02-031-4400 | Fax: G02-531-4404
Direct G02-337-5524 | Mobis G02-820-1170
E-mmail: STuly@hinshawdaw com

HINSHAW

S BF ETL g B

Sean Berberian ---0824/2015 10:28:02 AM--Steve, | didn't hear back from you, 3a | took the liberty of dra...

From: Sean Berborian <sberberianwharlaw.coms

Ta: "STully@hinshawiaw.com® <STullyShinshawlaw.come,
Crate:  DA2452015 10:28 AM

Subject: RE: ABC v. FCD: Permil Appeal Exdension

Stawe,

| didn't hear back frem you, so | took the liberty of drafting the stipulation and proposed order. See
attached. We need to have the stip filed today. Please let me know if you are good proceeding this
way and if | can sign on your behalf,

Thanks,

Sean

From: Sean Berberian

Sent: Friday, August 21, 2015 3:19 PM

To: STully@hinshawlaw.com

Subject: RE: ABC v. FCD: Permit Appeal Extension

Thanks, Steve. I've been told that it will take Pedro, ABC's engineer, at loast 3 weeks to draft the new
plan. After we submit that plan to the County, I'm sure there will be at least some miner issues to work

FCDOB0SES
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through. 5o 30 days will not be enowgh time, even under the best case scenario, and we will be back
here again discussing another stiputation. My suggestion is that we stipulate to an indafinite extension
of time to give the sides enough time to get the terms finalized. If a deal is not reached, the County is
always protected because it can assert a fine for the time thet passes, as it has staved in the past. Our
goal is Lo get a deal done here. | think this makes sense to do that, Let me know If you agree 1o
proceed this way.

Thanks,

Sean

Seann 3 Berbenan

Wikte Berberian PLC

G0 1ast R Sakmbe Pk, Saate 200
e, A BTER]

FIHE Eh-RT L e

{ DR B3 E grneral
[ MR 7 1E-HHE Eax

wnr il o

This cemmunication is from a law firm and =ay contain cenfidential andfor privileged
information. If it has been sent to you in error, please contact the sender for
instructions concerning return or destruction, and do not use or disclese the
contents to others.

From: STully@hinshawlaw.com [mailto:STully@hinshawlaw.cor)
Sent: Friday, August 21, 2015 2:02 PM

To: Sean Berberian <sherberian W.LCOm>

Subject: Re: ABC v, FCD: Permit Appea! Extension

Sean,

You are comect. | followed up with the County. The County wil stipulate to an extension of Sepl 25,
Please shoot a draft over for our approval,

Steve

Stephen W, Tully
Prrirgr
Hinghiw & Culbarmaan LLE

2375 E. Camnihack Rl
Sulle T5)

FCDOB0569
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Phoenx, AX 85016

Tel: BI2-EN1-2400 | Fax: B02531 2404

mma:v-m | Maobil 602-830-1170
= Tubgeni

HINSHAW

r i BT R L SR o F

Frcey Sean Becteran <goabedaniivbaciew com>
Te.  “ETdwEhinshawie com” <5 Tosnlbinsberwlaw.coms,
Date.  O&/21/2015 01:48 PM

Suleel ABC v. FCD. Permil Appeal Extansion

Steve,

I tried to reach you earlier today. | understand that the County ks agreeable o extend out the permit appeal
briefing deadline to allow ABC time to prepare a new plan and for the parties to continue 1o negotiate. Please give
mie 3 call and 1 can circulate the drall stipulation,

Thanks,

Sean

Scan 1. Pierberian

White Berberian FLC

Ol Ensi Bier Sabulo Parkway, Suue S0
Tempe, AX RFHEI

(480 G2G-37 18 digect

CIBOH 366508 peneml
(AHC 7 IR-R40H |ay

v e faav sty

This comsunication is from a law firm and may contain confidential and/or privileged
inforsmation. If it has been sent to you in error, please contact the sender for
instructions concerning return or destruction, and do not use or disclose the
contents te others.

FCDOB05T0
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Hinshaw & Culbertson LLP is an Ilinois registered limited liability partnership that has elected
to be governed by the [linois Uniform Parnership Act (1997).

The contents of this e-mail message and any attachments are intended solely for the addressee(s)
named in this message. This communication is intended to be and to remain confidential and may
be subject to applicable attorney/client and/or work product privileges. If you are not the intended
recipient of this message, or if this message has been addressed to you in error, pleass
immediately alert the sender by reply e-mail and then delete this message and its attachments. Do
not deliver, distribute or copy this message and/or any attachments and if you are not the

intended recipient, do not disclose the contents or take any action in reliance upon the
information contained in this communication or any attachments. [attachment "FCD v. ARC -
Stipulation for Extension of Briefing Schedule {Third).docx” deleted by Stephen W.
Tully/HC29] [attachment "FCD v. ABC - Proposed Order re Stipulation for Extension of
Briefing Schedule (Third).docx™ deleted by Stephen W. Tully/HC29]
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(@ “Z?%) Flood Control District
N of Maricopa County

wwny fed mavicona, gov

William D. Witay, P.E,
Chiaf Engiheer and

General Mayager
2803 West Durangy Stest
Phoanix, Arlzona 85009 '
Fhona: 602-506-1501 Nﬂ\! 0 4 zmh
Fax: GO2-506-460L Novemba 2, 2015

RECTIQOECRM MALERON FA.

—_— ——

M. David Waltemath

President/CRO

AB.C. Sand & Rock Company, Incotporated
1804 Notth 27™ Aveone

Phoenix, Arizona 85009

Subjeci:  NOTICE OF FLOOD CONTROL DISTRICT OF MARICOPA
COUNTY HEARING

RE: NOTICE OF VIOLATION — CHASH AND DESIST FTRARING
Unpesmitted Activity in Floodway and Floodplait
Assessor’s Parcel # 501-63-004 and State 'rust Land
Floodplain Inquity No: FI 2015-041

Dear Mr. Waltemaih:

This will hegehy serve as notice tha

A Hearling on the above-listed violation has been granted and a date set of Tucsday,
December 3, 2015 from 9:00 AM. to 4:00 .M. and continuing a5 necessary Wednesday.

Degember 2, 2015 from 900 AM. to 400 PM. The Feating will be held at ihe Food
Centrol Disttict of Maricopa County, 2801 W. Durango St., Phoentx, A’Z 85009,

The Heating will be for the puspose of determining whether a violation of the Ioodplaia
Statutes (A.R.S. 48-3601 et seq.) and the Floodplain Regulations for Maticopa County has
accurked. The Heardng shall advance in accordance with the pioceduzes established in
Article Seven, Enflotcernent, of the Ttloodplain Regulations for Maricopa County,

Pussunat to segulation, the Hearing shall be open to the public. The Proceedings ghall be
audio recorded. A record of the proceedings may be made by 2 cowst teporter at
your expense it you so request. You aund the District sepsesentative must appear before the
Heating Officer on the dute, time aad place designated for adjudication of the alleged
violation. You may be seprcsented by an attorney or other desipnated sepresentative.

The Disttict witl be represented hy the counly attomey. If you desire to be represented
by counsel ot » designated representative at the Hearing you sust provide written notice

ABCSRO0000671
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Mr. David Waltemath

Pape 2

November 2,20153

of such representation to the Hearing Officer and opposing patty a mminimute of 24
houts befose the scheduled date and time of the Hearing. Representation by counsel
saay not be pesmitted at the Hearing valess proof of notification. is produced st the
Hearing,

Sincerely,

=

(o

L3

William I, Wilsy, P.E.
Chief Engineer and General Manager

cc

Tdse A, Atking State Land Commissioner
Arizona State Land Depastinexnt
1616 W, Adams Street, Phoenix, AZ 85007

Steve White, Statutory Agent
Rase Batth, LLC
1075 W. Todd Drive, Tempe, AZ 85283

Glenn R. Dietrich, CPA, Statutory Agent

AB.C. Sand & Reck Company, Incotporated
Creed Dietrich 8 Robinson PLLC -
1345 . Chandler Blvd., #117, Phoenix, AZ 8504

Meghan H. Grabel
Osbotn Maledon

2929 Notth Central Ave.
21" Floor

Phoenix, AZ 85012

ABCSRO0O000672
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FEG'D OSBORN MALEDON FIA

NOV 04 20%h

#=% Flood Control District
K‘% ' of Maricopa County

Koy

' LETTER OF TRANSMITTAL

TO:  Meghan H, Grabe) 11/02f2015
Obsorn Maladan
2929 North Central Avenue
21% Floor
Phoenix, AZ 85012

SUBJECT: Notice of Hearing
Nolice of Viclation — Cease and Desist
Floodplaln Inquiry No. FT 2015-041

WE ARE SENDING YOU THE FOLLOWING ITEMS: Enclozed [ under separate cover

[} shop Drawings I3 prints 3 Legal Description {1 Samples [ Reports

[C] Specification [ Change Otder  [] Copy of Letter [ plans ] other
COPIES DATE NO. ESCRIPTION

1 11/02/15  Notice of Hearlng FI 2015-041 ___ N
1 11/02/15 APN 50163004 and State Land Exhibit _

THESE ARE TRANSMITTED:

I'1 For approval

For your use

7] As requested

1 Resubmit copies for approval
] Submit copies for distribution
[C] FOR ESTIMATE DUE:

Remariks:

SIGNED: 7 / (’%_Z*’

"1 Approved as submitted

1 Approved as noted

[ Returned for corrections

! For review and comments

[ Return corrected prints
[ Borrowed prints being returned

Tony Beuché, P.C. Managar, & tplaln Use Permits for Sand and Gravel

280) West Durango Street, Phoenlx, A7 85009 « (602) 506-£501 « (602) 5064601 fax www.fod.rmaricopa.goy

ABCSRO0G000674
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William . Wiley, PE. Pebryary 12, 2015

Chiaf Engineer and
Geoneral Manager

2801, West Durango Street

rhoenls, Arizona 85009

Phione: 602-506-1501 _

Fax: 602-506-4601 Mr. David Waltemath, President/CEQ
ABC Sand and Rock Company, Incorporated
1804 N 27th Avenue

PHOENIX, AZ 85009
Re: Mining Operation in the Agua Fria Floodplain

Dear Mr. Walternath:

Now that the Board of Hearing Review has issued its Final Decision and Order on
Remand on January 28, 2015, it is important that the Flood Control District follow up
on the remaining order of business. Per item 1 of the Final Order, ABC Sand and

Rock is required to pursue a Floodplain Use Permit
application is filed and the fees are paid by March 6

and pay appropriate fees. If the
, 2015, we will forebear any

enforcement action for operating without a permit, and per Floodplain Regulations

Section 403.B.3, will issue a permit of short duratio

required.

Sincerely,

e B

william D. Wiley., P.E.
Chief Engineer and Gengral Manager

¢c: Sean B, Berberian, Esq.

n during the application process if

ABCSR00001017
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A.B.C.

SAND & ROCK
" "Qualily Washed Progucts®

5401 HORTH 119th AVE.

aLENDALE, aRizona ety 623-935-1677

July 1, 2014

Mr. Pedro Caiza, P.E.
52 W. 8* Place
Mesa, AZ 85201

RE: Scope of Work
Dear Mr. Calza;

ABC Sand & Rock Company, Inc. (ABC), hereby requests that Pedro Calza, P.E. amend
FA #95-048A located at 5401 N. 118th Ave., Sec. 13, T 2N, 1W, including the property,
(otherwise known as BLM property} in Maricopa County, Arizona, described as the SW %
of the SE % of Sec. 13, T 2N, Range 1W and the NW ¥ of the NE % of Sec. 24, T 2N,
Range 1W.

ABC reguests that you use the HEC-1, HEC-RAS, and HEC-8 of the Fuller Study dated
March 18, 2014 in analyzing the aforementicned properties for the permit amendment. In
conducting the analysis, ABC reguests that you use 25 fl. setbacks on the mining site, with
the expectation that some of the property may need more than a 25 ft. setback. Please
analyze the mining scour depth and advise ABC of your progress regarding analysis of the
scour depth. Finally, ABC also requests that the reclamation plan consist of 3:1 sloping.

ABC requests that the mining plan include phases so that if the plant operations building
needs 1o be relocated, it has enough time to do so.

If you have any questions, please don't hesitate to cail.

Sincerely,

v ot

David Waltemath
ABC Sand & Rock C., inc.

DJIW/gmf

Page 16

ABCSR00000339
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H I N s H Aw ATTORNEYS AT LAW

Stept-en W Tlly
stulpdhi: shawads 2o
Teesgt Dnal (602 337 5874

March 13,2015

Scan B. Berberan. ixq.
WIITE BERBERIAN, PLC
60 1. Rio Salado Pakway, Suite 900
Tempe. Arizona 835231

Jert Kishivama, Esq.
207 W. Northview Ave.
Phoenix, Arizona 85621

Re: ABC SaNi AND ROCK COMPANY, [NC.
Dear Uounacl:

This leter is seai on behalf of the Flood Control Districs of Maricopa Coanty in response
(o the letter of Mr Walternath dated February 27, 20135, With his letter, Mr Waltemath
submitted an amended plan of development and a cheek for the filing fee applicable w an
amendad plan. Unfortarately, AB.C Sand & Rock Company cannat file an amended plan as it
has no permit to operate 2ad thus no current plan to amend.

While the Flood Control District understands that Mr. Waltemath has appealed the
January 28. 2015 order {ron: the Board of Tlcaring Review, thai order is stili legally binding.
Pursaan 1o tie Board's orded, 4030 Sund & Rock Company. Inc. has no peemil to operate. See
Findings of Fact 494&13. Conclusions of Law 46, and Final Order 1. Accordingly. the District
cannot legally accept the application to amend the plan from the expired permit and is returning
the filing fee submitted with that application (enclosed in the lctter to Ms. Kishivama).

Che Flood Control District of Maricopa County wants to make sure there is nio confusion.
A.B.C. $Sand & Rock Campany. Inc. cannot mine or conduct related operations on any of the
prorerty subject to the lapsed permit. ALR.S. § 48-3613(A). [ it mines with the hope that a
court will find that 1t has & permit, AB.C. is doing so at its own risk. Wit Is mining currently. 1t
is in violation of law and subject to fines, up 10 $10.000 perday. AR 48-3615(1) & ARS,
§ 13-803(AK2Y. T RC wants te resume mining, it will need to tile @ new appilcation and pay
the appropriaw tee :

Building on the Barger Tradition

ABCSR00000281
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March 13, 2015
Page 2

In that regard, 1 have attached a new application for ABC to complete, [n order to obtain
a new Floodplain Use Permit for Sand and Gravel Mining within a floodplain in unincorporated
Maricopa County or a community with floodplains managed by the District, A.B.C. must submit
the following items directly to the District as required by Section 403.B. and Section 402 of the
Floodplain Regulations for Maricopa County (Regulations):

1 A completed Floodplain Use Permit application form,

[

A signed and notarized authorization if the applicant wishes to grant an
agent, contractor or consultant authority to make decisions on their behallf,

3. A signed acknowledgement from the property owner that a Floodplain Use
Permit is being sought and, if applicable, designation of an operator
authorized te mine the property,

4. Signed Warning and Disclaimer of Liability form,
5. A Plan of Development (see Section 403.83.1.¢ of the Regulations). and
6. A check for the appropriate fee. In this case that is $12,800.

A Floodplain Use Permit for Sand and Gravel Mining allows mining. processing,
grading, stockpiling and other operations associated with sand and gravel mining operations
within Maricopa County floodplains but only allows mining within the floodway. In order to
obtain a permit, the applicant must submit an application that clearly meets the requirements of
the Floodplain Regulations for Maricopa County.

Also. to prevent wasted effort, the Flood Control District of Maricopa County has looked
at the submitted proposal to amend the old mining plan. Ttis not a credible submission as it docs
not adequately address the impact to surrounding properties and structures, docs not address the
impact of flows from the east from New River. is based on 6 year old topography at the site, and
states that the engineering analysis was conducted using hydrology and hydraulic models from
the Fuller study dated March 18, 2014. That sludy did not use the FEMA effective models [or the
floodplain,

If A.B.C. has any questions regarding the process it can call, Antheny Beuche. His
phone number is 602-506-2329. Understand that Mr. Beuche will not be able to discuss any
matter concerning the current litigation. Please contact me with any legal questions.

SLc:pI en W, Tully

SWThdh

23387081 0950243

ABCSR00000282
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Permit No. . - Received Stamp

Flood Control District
of Maricopa County

For District use only
FLOODPLAIN USE PERMIT APPLICATION

Application Information

[ ] Residentiat [ ] commerdia [ ] sand & cravel [ ] clomruomr

Name; .
Mailing Address: City: State: FALSH
Phone Number: Alternate Phone Number

E-Mail:

Property Qwner D YES D NO

If no the following is required:

A signed and notarized Property Owner Authorization form if the owner wishes to grant an agent, contractor,
or cansultant authority to make decisions on this application

OR
A signed acknowledgement from the property owner that a Floodplain Use Permit is being sougit and, if
applicable, designation of an operator authorized to mine the property. {for permits for extraction of sand and
gravel or other materials)

Property Information

Property Address: City: State: ZIP:

Assessor Parcel Number{s):

{if multiple APNs please include in the Purpose of Application description)

Crass Streets: Sectian: Townshin: Range: Y4 Section:

Basement: [:IYES D No i As-Built [l

Purpose of Application:

APPLICANT SIGNATURE DATE

FCOMC Rev. 7/1/2013
2801 West Durango Street, Phoenix, Arizona 85009 Phone: 602-506-1501 main / 602-506-2419 Floodplain Management Fax: 602-372-6232

ABCSR00000283
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Flood Control District

of Maricopa County

WARNING AND DISCLAIMER OF LIABILITY

A Floodplain Regulation for Maricopa County has been in force since February 25, 1974, The
current version of the Floodplain Regulation for Maricopa County, Arizona was adopted on
August 4, 1986, and amended March 23, 1987, April 6, 1988, Septermber 18, 1989,
September 3, 1991, December 15, 1993, November 1, 2000, December 20, 2006, November
30, 2011, and Aprll 9, 2014, The intent of the Regulations is to prevent the dangerous and
expensive misuse of floodplains in Maricopa County.

A Floodplain as defined in the Regulations is the areas adjoining the channel of a watercaurse
susceptible to inundation by a base flood including areas where drainage is or may be restricted
by man-made structures that have been or may be covered partially or wholly by flood water
from the 100-year flcod.

Depending on the location of your property it could possibly be inundated by greater frequency
flood events (those occurring mare often). A flood greater in magnitude than the 100-year
flood could atso occur.

The review your development has undergone is solely for the purpose of determining if your
application conforms with the written requirements of the Floodplain Regulation for Maricopa
County. Itis not to be taken as @ warranty. Compliance with this Reguiation does nat insure
complete protection from flooding. The Floodplain Regulation meets astablished standards for
floodplain management, but neither this review nor the Regulation take into account such flood
related problems as natural erosion, streambed meander or man-made obstructions and
diversions alt of which may have an adverse affect in the event of a flood, You are advised to
consult your own engineer ar other expert regarding these considerations.

In consideration for the issuance of the requested permit the applicant, owner, agent, engineer
and their successors agree to hold the District harmless from any onsite or offsite damages of
any kind arising from the development of the subject property in accordance with their
submittals as outlined in the attached permit

I have read and understand the above WARNING AND DISCLAIMER OF LIABILITY,

Permit Number Owner or Agent Date

2801 West Durango Street  Phaenix, Arizona 85009 Phone: 602-506-2419 Fax: 602-506-4601

ABCSR00000284

APP257



Go to Previous View Go to Table of Contents - Appendix

Flood Control District
of Maricopa County

PURPOSE:

Pursuant to A.R.S. §48-3645, rhe District establishes overall licensing time frames during which the
Disrrict will either grant or deny each type of license {permit) that it issues. The overall time frame
for cach type of license states separately the District’s tme frame for the administrative
completeness review dme frame and the substaotve review tirue frame.

The District must take into account the partnerships with the communities that have elected not to
assume their own floodplain managemceat and participadon in the Maticapa County Que Stop Shop
when cstablishing overall ime frames.  These time frames may be subject to modification in
accordance with state statutes. Time frames include the District’s review time and not the dme the
applicant takes responding 10 nodee of deficiencies for either administrative or substaative review,

The following time frames are provided for development located within special flood hazard ateas in
the Flood Controt District’s area of jurisdiction in Marcopa County:

Time Frames

FLOGD SE PERMITS Admin/Substantive/ _()'v;‘mll Time
: , {(Woskdng Days)
Comptlexity 1~ Minor, non-complex residential peoperty development 30/60/90
Complexity 2~ Siggltf family reside_ntia‘_l, mobi}e /manufactured 30/60/90
buildiag, commercial/industrial development
Complexity 3 — Restilential subdivision, commercial/indusosal
center, other complex residential or commercial 30/60/9%0
development
Clearance Review — Incideatal Use i 30760/90 T
Clearance Review — No Development Activity in Floadplain 30/60/90
_C!cam_uqc Review - Perimeter Floodplain and Exemptions 30/60/90
| Permit Amendment 30/60/90
FLOODPLAIN USE PERMT §, AC K o
AND GRAVEL i o
Permit Applicatiou /60790
Non-compliance Engincednp Review N/A
Permvit Renewal {5 year) 30/0/30 *
‘ﬁ:;ihdr Ameadment 30/60/9%0
Minor Ameadment 30/60/90
Administrative Amendment N/A
VAL IANCE '
{Flondplain Administratos, Floodpiain Review Board, or Board of Disectoss) )
Residential/Commercial /Induatrial (posting required) 30/60/90
ELOODPLAIN DELINEATION REVIEW | '
CLOMR/LOMR (MT1) 20/16/30
| CLOMR/LOMR (M2} L i 30/60/90

*Provided that developmear kas Ixen done in accordunce with the approved plan of development.

2801 West Durango Street  Phoeniy, Arizona 85009 Phone: 602-506-1501 Fax: 502-506-4601

ABCSR00000285
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31583
A.B.C. Sand & Rock
£401 N 1191h Averiue:
Glendans, AZ i
62353 _2272015
HAY T0 THF . .
st Flood Control District s | $ 77,440.00
bc’\,n‘Pﬂ T"](,l_lsan[} Four Hundred FOr{y (]r‘d OO){.]O‘I*wvw-‘-vwwwkwwfw.q:.q:ﬂ\x ER R LN kr**ttﬁtwrﬂl!i’l’wr!l**ttkt\\wnw‘a’rkntk**ttirx[1( J IAI_‘_{

Ftood Contred District

of Maricopa County

2801 W, Durango Stree! .
Phosnix, AZ 85009 T

TGk rf‘—f( .
eLier 2 b ‘\_ &;M—,;' (R

FA 950484
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HINSHAW R———

Y C U LBERTSON |LP 2375 East Camelbzck Road
(8% + n - - - =

Suite 750
Stephen W. Tully Phoenix, AZ 85016

stully@hinshawlaw.com
Direct Dial: (602) 337-5524

602-631-4400
602-631-4404 ({ax}
www.hinshawlaw.com

April 15, 2015

Via Email and US Mail

Sean B. Berberian, Esq.

WHITE BERBERIAN, PL.C

60 E. Rio Salado Parkway, Suite 900
Tempe, Arizona 85281

Jeri Kishiyama, Esq.
207 W. Northview Ave.
Phoenix, Arizona 85021

Re: ABC SAND AND ROCK COMPANY, ITNC.
Dear Counsel:

This letter is sent to follow up on the letter I sent on behalf of (the Flood Control District
of Maricopa County dated March 13, 2015. [ understand each of you received that letter on
March 36th or 31st. T know that Sean suggested that the District would be receiving a response
to its March 13th letter. We look forward to receiving that response. In the meantime, ABC still
needs to stop its mining activity in the flood plain.

The Flood Control District has reason to believe ABC Sand and Rock Company, Ing, is
continuing to mine in the floodplain. As [ am sure you can understand, the Flood Control
District cannot look the other way while these violations of state law and the District's
regulations occur. Accordingly, if by Friday May 1, 2015 ABC has not submiitted the necessary
paperwork and paid the fees required to obtain a permit or otherwise obtained some relief from
the court, the Flood Control District will be forced to commence a new enforcement action. And
to be clear, the Flood Control District is looking for a good faith submittal and evidence of
vigorous follow up to get the permit issued.

The Flood Control District of Maricopa County, of course, hopes that it will not need 1o
bring an enforcement action and that ABC will file the necessary documents and pay the
necessary fecs to obtain a permit and then work diligently toward obtaining a permit. If ABC
needs any assistance in that regard, please have it contact Anthony Beuche at 602-506-2329.
Please contact me if you want to discuss any legal matters or concerns.

Building on the Barger Tradition

Arizona California Florida Ilinois Indiana Massachusetts Minnesota Missouri New York Rhode Island  Wisesasin Vé PaRath
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April 15,2015

Page 2
Sincerely,
HINSHAW & CULBERTSON LLP
Steptien W. Tully

SWT/tdh

23362179v1 0950243

ABCSR00000288

APP261



Go to Previous View Go to Table of Contents - Appendix

APP262



Go to Previous View Go to Table of Contents - Appendix

APP263



Go to Previous View

www. fcd.maricopa.gov

William D. Wiley, P.E.
Chief Engineer and
General Manager
2801 West Durango Street
Phoenix, Arizona 85009
Phone: 602-506-1501
Fax: 602-506-4601
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Flood Control District

of Maricopa County

May 8, 2015

Mr. David Waltemath

President/CEQ

AB.C. Sand and Rock Company, Incotporated
1804 N. 27™ Avenue

Phoenix, AZ 85009

Subject: NOTICE OF VIOLATION — CEASE AND DESIST

Unpermitted Activity in Floodway and Floodplain
Assessor’s Parcel # 501-63-004 and State Trust Land (map attached)

Dear Mr. Waltemath:

An inspection of the above referenced property on March 26, April 3, April 9, April 15,
Aprtil 23, and May 5, 2015, revealed that there is an on-going sand and gravel mining
operation occurring without a Floodplain Use Permit. Public records reveal that A.B.C.
Sand and Rock Company, Incorporated, is the operator of this unpermitted activity.

It is unlawful for any person to engage in development in the floodplain without a
Floodplain Use Petmit ot to obstruct a watercourse without written authorization from
the Flood Control Disttict. (A.R.S. § 48-3613, Floodplain Regulations for Maticopa
County, Article Four, § 401) You are hercby ordered immediately to cease and
desist all unpermitted activity until such time as you have obtained a Floodplain
Use Permit for the operations in the floodplain on the site. This order to cease and
desist is effective on the date you receive this letter.

On receipt of this notice of violation you may appear in person, by attorney or by
designated representative on May 20, 2015 at 1pm at the Flood Control District offices at
2801 W. Durango Street to admit or deny these allegations, or alternatively you may mail
or deliver the attached form provided with this notice of violation on or before May 20,
2015 (A.R.S. § 48-3615.01.B). If no response is teceived from you, it will be deemed a
request for a hearing befote a Hearing Officer. You will be notified of that hearing date.
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My David Waltemath
Page 2
Nay w8, 2015

Pursuant to ALRS T 48 3615, a person who violates floodplain regulations may be fined a
avil penalty not to exceed thar which s charyeal )IL for a Class 2 Misdemeanor. Under a
Class 2 Misdemeanor, an enterprise can be charged $10,000 per day and an indi\’idml can
be charged $750 per day as a civil penaliv. Furthermore, pursaant to ALRS 5 48-3615(C),

cach and every day the violanon continues constitutes a separate violation,

Sincerely,

/(-/L\'Sr/ [ \

Williaum DL Wiley, P

Chiet Eagtacer and General Manager

Fnclosures:

Rermumn Form

Ce: Rare Barth, LLCSteve Whire, Statutory Agent
1075 W Todd Drive, Tempe, A7 83283

Arizona Staie Land Depariment
1616 W, Adams Srreet, Phoenix, AZ 83007

Michelle AL De Blast, Gammage & Burnham, P1LC
Two North Central Avenue, 157 Floor, Phoemx, A7 85004

Jert Kishivama
207 W, Northview, Phoenix, A/ 83021

Glenn R Dietrich CPAL Creed Diernich & Robinson PLLC
1345 5. Chandler Blvd., #2117, Phoenix, AZ R3048
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Date:

Flood Control District of Maricopa County
2801 W. Durango St.
Phoenix, Arizona 85009

Attention: William D. Wiley, P.E., Chief Engineer

RE: NOTICE OF VIOLATION-CEASE AND DESIST
Unpermitted Activity in Floodway and Floodplain
Assessor’s Parcel # 501-63-004 and State Trust Land

Dear Mr. Wiley:

[ am in receipt of your NOTICE OF VIOLATION-CEASE AND DESIST. By
this letter | am hereby:

1. Admitting the violation alleged in the NOTICE OF
VIOLATION-CEASE AND DESIST and agree to
discontinue the illegal activity.

2. Denying the violation alleged in the NOTICE OF
VIOLATION-CEASE AND DESIST and requesting a
hearing.

If you are requesting a hearing, please provide the following information so
that a hearing officer may personally serve notice of the hearing date to

you:
Name:
Physical Address:
City, State:
Phone:

Signed:
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To: Michelle De Blasi[mdeblasi@gblaw.com]; Tom Manos - CAOX[TManos@mail.maricopa.gov];
Anthony Beuché - FCDX[TonyBeuche@mail.maricopa.gov]; Scott Vogel - FCDX[csv@mail.maricopa.gov]
From: Joy Rich - PLANDEVX

Sent: Thur 6/18/2015 5:15:48 PM

Importance: Normal

Subject: RE: Summary of June 16 meeting

MAIL_RECEIVED:  Thur 6/18/2015 5:15:53 PM

299335

Hi Michelle,

Sorry for the delayed response. We agree that you have accurately summarized our meeting.
Thank you,

Joy

From: Michelle De Blasi [mailto:mdeblasi@gblaw.com]

Sent: Wednesday, June 17, 2015 10:42 AM

To: Tom Manos - CAOX; Joy Rich - PLANDEVX; Anthony Beuché - FCDX; Scott Vogel - FCDX
Subject: Summary of June 16 meeting

Tom, Joy, Scott and Tony,

On behalf of ABC Sand and Rock Company, 1 would like to thank everyone for their time
yesterday to discuss the permitting review process for ABC’s sand and gravel permit application
submitted on May 1, 2015. As we discussed in the meeting, we would like to memorialize our
discussion to help ensure everyone remains on the same page.

ABC reiterated the need to follow the regulatory process for the permit application set forth in
ARS 48-3641, et seq. The parties agreed to follow this regulatory process.

ABC discussed the recent permit history and correspondence indicating the County’s assurances
to forebear enforcement action once the permit application was submitted. The parties agreed to
work in good faith to diligently proceed through the substantive review process. ABC provided
the documents requested by FCD for administrative completeness. The parties agreed the
substantive review period begins on June 16, 2015.

FCD committed to provide its letter outlining any substantive review issues per regulatory
requirements within 15 working days. ABC will then provide a written response to address the
issues. Since the parties are moving diligently to process the permit application, a temporary
permit is not necessary and will not be pursued. Further, the parties agreed that a hearing for the
Notice of Violation would not be set at this time to allow the parties to focus their attention on
the permit application. Any inspections to be performed will follow the regulatory process set
forth in ARS 48-3643.

The parties agreed that a single point of contact would be beneficial to maintaining open
communication between the parties. For FCD, Tony Beuché will be the main point of contact for
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technical issues, and Wayne Peck will be the point of contact for legal issues. For ABC, 1 will be
the main point of contact for both technical and legal issues.

Please let me know if you do not agree with the summary provided above. We look forward to
receiving the substantive review letter from FCD.

Best regards,

Michelle

Michelle De Blasi
602.256.4419 Direct | mdeblasi@gblaw.com | Profile

2 North Central Ave., 15th Floor | Phoenix, AZ 85004
602.256.0566 | 602.256.4475 Fax | www.gblaw.com

This message and any of the attached documents contain information from the law firm of Gammage & Burnham, P.L.C. that may be confidential
and/or privileged. If you are not the intended recipient, you may not read, copy, distribute, or use this information, and no privilege has been waived
by your inadvertent receipt. If you have received this transmission in error, please notify the sender by reply e-mail and then delete this message.
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To: 'Anthony Beuché - FCDX'[TonyBeuche@mail.maricopa.gov]
Cc: 'Scott Vogel - FCDX'[csv@mail.maricopa.gov]

From: Michelle De Blasi

Sent: Wed 8/19/2015 6:42:52 PM

Importance: Normal

Subject: SG15-003 ABC Plant 1 - Substantive Review
MAIL_RECEIVED: Wed 8/19/2015 6:42:52 PM

2995

Tony,

I was nice speaking with you yesterday about the status of ABC’s permit application. As we
discussed, we are amenable to reviewing the information from the previous 2012 issues that FCD
had provided, and submitting a mining plan that addresses those issues. At your suggestion, we
will also review the possibility of consolidating the three different mining plans into one plan.
We are working diligently to complete these tasks and will likely have the revised plan submittal
available by the end of September, as we discussed. To be sure we are addressing the same
issues, please send me the list of issues you mentioned that would need to be addressed in our
plan. I can submit a formal records request if necessary. Please don’t hesitate to contact me if
you need to discuss any of these issues further.

Thanks,

Michelle

Michelle De Blasi
602.256.4419 Direct | mdeblasi@gblaw.com | Profile

R H

2 North Central Ave., 15th Floor | Phoenix, AZ 85004
602.256.0566 | 602.256.4475 Fax | www.gblaw.com
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Meisage

From: Seott Vogel - FODY [/O=MARICOPA COUNTY/OU=ELECTROMIC BUSINESS CENTER/CH=RECIPIENTS\CH=C5V]

Sent: B/24/2015 2:54:13 PM

Taoz Anthony Beuché - FODY [TonyBeuche@maill. maricopa.gov]; Ed Ralesgh - FODX [ear@mad. maricopa.gov]; kel Riddie -
FCOX [jre@mail. maricopa.gov]

Subject: RE: SG15-003 ARC Plant | - Substantive Roview

Agree, this needs to be finalized quickly. Do you have a version of the e-mail that addresses Wayne's comment? Please
get those incorporated, then send out to the group.

Thanks

Scott Viogel, P.E

Engineearing Division Manager

Flaod Contral District of Maricopa County
(B02) 506-4771

How are we doing? Click here to send us your feedback.

From: Anthony Beuché - FCDX

Sent: Monday, August 24, 2015 2:13 PM

To: Scott Vogel - FODX; Bd Raleigh - FODX; Jelff Riddle - FCDX
Subject: RE: SG15-003 ABC Plant 1 - Substantive Review

Aoweek has passed since my conversation with Michelle. We should finalize this response to her 08/19 email. Do we
need o meet o disouss this?

From: Anthony Beuché - FCDX

Sent: Friday, August 21, 2015 11:18 AM

To: Scoft Wogel - FCDX; Ed Raleigh - FCDX; Jeff Riddle - RCDX
Subject: RE: 5G15-003 ABC Plant 1 - Substantive Review

Second revised draft addressing comment from Bill:

From: Anthony Beuché - FCDX

Sent: Friday, August 21, 2015 9:54 AM

To: Scott Vogel - FCDX; Ed Raleigh - FCDX; Jeff Riddle - FCDX
Subject: RE: SG15-003 ABC Plant 1 - Substantive Review

FCD032433
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Scott

L

Piease review the revised draft emall, below. During the telephone conversation with Michelle, | offered the suggestion
that preparation of a consolidoted plan would be appropriote as the applicant is free to submit any plan of their chaice (1
do not recall mentioning updated topogrophic survey nor schedule). Michelle has now requested o list of issves that
would need to be oddressed if o new plan (s based upon previously-opproved plons. We ore now in the position of
identifying specific requirements os opposed to offering suggestions.

Since no plans are approved for construction without bearing the seal of o registrant [as o stotulory requirement), is it
necessory to specifically identify this as o requirement in this situation? | think that Michelle will toke thot o3 o given and,
for the sake of brevity, suggest that the requirement not be stated here. Also, | understond that eoch of the previous

plans were approved independently. For that reason, it would not appear fo be correct to refier to the 1995 and 2000
plans as addenda.

Regarding schedwle, if the applicant pursues this course and obtains current topographic servey, the swbmittal dofe will
fikely be October ot the eorfiest. Lostly, should this be provided te Wayne for review ond comment?

Redacted

FCD032434
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Redacted

From: Scott Viogel - FCDX
Sent: Thursday, August 20, 2015 10:42 AM

To: Anthony Beuché - FCDX; Ed Raleigh - FCDX; Jeff Riddle - FCDX
Subject: RE: 5G15-003 ABC Plant 1 - Substantive Review

My comments, marked up below,

One other question,..we had discussed that, since we are not asking for a new engineering analysts, the enginesr would

be required to sign that the plan of development meets the FP Regulations, Seems that we should reguire this.

Thanks

Scott Viogel, P.E.

Enginearing Division Manager

Flood Contral Destrict of Maricopa County
(802} 506-477T1

Howr ane wi doing? Chek herg to send us your feadback.

From: Anthony Beuché - FCDX
Sent: Wednesday, August 19, 2015 3:09 PM

FCD032435
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To: Scott Viogel - FCDX; Ed Raleigh - FCDX; Jeff Riddle - FCDX
Subject: FW: SG15-003 ABC Plant 1 - Substantive Review

Go to Table of Contents - Appendix

Flease review the draft email, below, to Michelle De Blasi. lssues No. 1 to 3 are duplicates of lssues No. 2 to 4 in the
settlement affer. lsve No. 1 in the settiement offer has since been resolved fowner ocknowledgemenis),

Thanks,

Tany

Redacted
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Redacted

Tony Beuché, P.E., Manager

Floodplain Use Bermits for Sand and Gravel
Fiocd Control District of Maricopa County
2801 West Durango Strest

Phoen, Arizona B5009

Email: TonyBeuche@mail.maricopa gov
Office: 602-506-2329
Fax: G02-506-4601

How are we doing? Click here to send us your feedback.

From: Michelle De Blasi [mailto:mdeblasi@gblaw.com]
Sent: Wednesday, August 19, 2015 11:43 AM

To: Anthony Beuché - FCDX

Cc: Scott Vogel - FCDX

Subject: SG15-003 ABC Plant 1 - Substantive Review

Tany,
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list of issues you mentioned that would need to be addressed in our plan, | can submit a formal records request if
necessary. Please don't hesitate to contact me if you need to discuss any of these issues further,

Thanks,
Michelle

Michelle De Blasi
602.256.4419 Direct | molebizifiobiav.com | Profiie

GAMMAGE & BURNHAM

#ime bl Tkidia el T Byt

2 Morth Certral Ave., 158 Foor | Phosnix, AZ 85004
B2, 2560565 | 607355, 4475 Fax | veww.ghlew.com
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MARTCOPA COUNTY
FLOOD CONTROL DISTRICT

HEARING OFFICER'S
REFORT AND
RECOMMENDATICN
TO CHIEF ENGINEER

FILE NO: FIZ2015-041

PROPERTY LOCATION; 5401 N. 119™ Ave. (Camelback & 119" Ave.),
Glendale, Arizona

Parcel No, 501-63-004 & State Trust Land

PROPERTY LESSEE: ABC Sand & Rock Company

PROPERTY OWNERS: Rare Earth LLC & Arizona State Land Deparlmant
HEARING DATE: January 4, 2016

APPEARANCES: Respondent, ABC 5and & Rock Company and Rare Earth
LLC, appeared through their principal, David Waltemath, and were
reprosented by Meghan Grabel and Anne Chapman, Attorneys at Law. The
Cistrict was represented by Wayne Peck, Deputy County Attorney.

CHARGES:

1], Article Four, Section 401 of the Floodplain Regulations for Maricopa
County which reads in part: "Ik is unlawful far any person to engage in any
Development or to divert, retard or obstruct the Flow of waters in any
watercourse withouot obstruct a watercourse without written authorization
from the Flood Control District,

FINDINGS:

ABC Sand & Gravel conducts sand and gravel mining at 54041 N, 119"
Avenud, Glendale, A7 within the Agua Fria River delineated floodplain which
requires that any development in the watercourse without securing written
authorization from the Flood Contrgd District is a viglation of the Maricopa
County Flocd Control District requlations and Arizona Revised Statutes

ABRCEROOIDGHZ
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{ARS), Section 48-3603 (C) 22)upon which civil penalties may be assessed
"for violations of its regulaiicns vr ordinances and for unauthorized damage
and interference ta those district facilities™,

Respondent, ABC Sand & Rock Company, has mining leases from the
Arizong State Land Department for the above-described property and Lhere
is @ commaonality of ownership between ABC Sand & Rock Company and
Rare Earth LLC an which Respondent also conducts mining activitics, ABC
Sand & Rock Company began operations in 1985 and it had valid floodplain
perrmits issued by the District until 2011,

Alter a hearing hefore the undersigned in September 2011, the Chief
Engineer adopted the undersigned’s recommendation for & Cease & Desist
Order and the imposition of civil penalties against ABC. The Chist Enginecr’s
Order was reviewed by the Board of Hearing Review and, on March 28,
2012, unanimously voted to deny the Chigf Engineer’s Order. Litigation
asbout the Board of Hearing Review's orders ensued and the matier was
remanded to the Board of Hearing Review to camplete Findings of Fact and
Conclusions of Law to support its ordors.

On lanuary 28, 2015, the Board of Hearing Review issued ils Final
Nacision and Order on Remand in which it supported the Grder of the Chicf
Engineer thot ABC had not renewed its permit in 2011, found that the Chief
Engineer was not arbitrary about finding that ABC is required by |aw to have
a valid permit, and orderad that the Chief Enginecer's Order be upheld that
"ABC must obtain and maintain & Floodplain Use Parmit”.

Additional litigation about the Final Decision and Order on Remand has
cnsued but, as of the date of hearing on January 4, 2016, no stay of the
January 28, 2015 Decision and Order had been staved by any Courl, ro
resoluticn about the Order had been made by any court, and the Final
Decision and Order stands as a valid Order of the Board of Hearing Reviow,
Mo evidance exists in the rocord of this matter to show that any Court has
issued a stay of the Final Decision and Qreder on Remand at any time.
Pursuant to the Decision and Order, ABC was required to obtain a vahd
flondplain use permit in order to continue its operations.

On February 12, 2015, Chicf Engineer Wiley wrate to ABC and
reminded ABC about the Goard of Hearing Review’s Final Decision and Order
on Remand, including the reguirement *to pursue a Flondplain Use Permit
and pay approgariate fees”. Wiley also informed ABC that, if an apphcation
was filed by March §, 201%, the Gistrict would forebear enfarcement action
for ABC's operation without a permit.

Inslead of submitting an application for a poermit, on February 27,
2015, ABC submitted a proposed amended plan of development for its
gxpired parmit and David Walternath wrore "ABC disagrees with the Board of
Hearing Review's ruling that its permit was not renewed in 2011, ABC

2

ABRCERODIDIGH]S

APP332



Go to Previous View Go to Table of Contents - Appendix

maintained, and continues 1o maintain, that its permit was renewead in
2011,

Two weeks later, on March 13, 2015, the District’s attorney wrote to
ABC’s attarnays, informing them that, although an gppeal of the Board of
Hearing Roview's Order was filed, “thet order is still legally binding” and that
ARC does not have a permit to eperate. The application to amend the plan
from the expired permit was rejected (a8 cursory revicw showod that the plan
subimitted to the Flood Control District did not address the impact ko
surrcunding preperties and structures, it did not address the impact of flows
from MNew River, it was based on outdated topography, it used incorrect
hydraulic models) and counsel wrote "The Flood Control Qustrict of Maricopa
County wants to make sure there is no confusion. ABC Sand B Rock
Company, Inc. cannot mine or conduct related operatinns an any of the
property subjeck to the lapseg permit. AR5, §48-3615 {A). If it mings with
the hope that a court will find that it has a permit, ABC is doing so at its own
risk. If it is mining currently, it is in violation of law and subject to fings, up
to $10,000 per day, AR5, §48-3615 (B} and A.R.S. §13-B03 (A} 2). If ABC

wants 1o resume rmining, it will need to file a new application and pay the
appropriate fee”. An application form accormpanied counsel’s letter.

On April 15, 2015, District counsel again wrote to ABC's attarnegys and
indicated

The Flopd Contrpl District has reason to believe ABC
Sand and Rock Company, Inc. is continding to mineg in
the floodplain. As 1 am sure your can understand, the
Flood Control District cannot ook the other way while
these wiolations of state law and the Diskrict's
regulations occur. Accardingly, if by Friday May 1,
2015 ABC has not submitted the necessary paperwork
and paid the fees reguired Lo ohtain 8 pormil or
otherwise obtained some relief from the court, the
Flogd Control District will be forceg to commence a
new enforcemeant action. And to ba clear, the Flood
Contral District is looking for a good faith subrmittal and
evidence of vigorous follow up to get the permit issoed.,

On May 1, 2015, ABC counsel Michelle DeBlasi wrote to the District
and submitted an application for @ "sand & gravel permit” together with the
required fens and engineering documentation - all submitted "under
pratest™. On May 8, 2015, the Fleod Control District issued a Notice of
Violiation — Cease and Desist Order to ABC.

On June 16, 2015, Michelle DeBlasi met with Anthony Beuche, Scott
Vogel and Depuly County Manager Joy Rich about ARC's application. She

"3
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memarialized the meeting on the following day with an cmail and wrote " The
parties agreed 1o work in gagd faith to diligently proceed through the
substantive review process” which began en Junce 16. On Iune 30, 2015,
Anthany Beuche sent a list of correction requests ta the documentabion
submitted in conneckion with ABC's May 1 application to Michelle DeBlasi
(there were 37 items needing correction). On July 24, 2015, Michelle GeBlasi
infarmed Anthony Beuche “We are working through the camments and hope
to subrnit our response by the end of next week”. On August 19, 2015,
Michglle DeBlasi wrote £ Anthony Beuche and wrote "we are working
diligently to complete these tasks and will likely have the revised plan
submittal available by the end of September” and she asked for a list of
items that needed to be addressed for the plan. On August 28, 2018, Beuche
sent an email to DeBlasi and listed 8 iterns that needed to be addressad (not
& comprahensive list), including a consolidated plan of development, a new
topagraphic survey, restoration of sethack areas on encroached areas,
maximum slide slopes, maximum depths of extraction, a new cngineering
analysis for significant changes in topography, and a new engingéring
analysis of BLM parcels.

The District did not raceive corrected plans, engineering analyses or
information from ABC so, on November 2, 2015, the District set a h&aring an
its May 8, 2015 Cease and Desist Notice of Violatign, The hearing was sct for
December 1, 2015. On Nevember 5, 2015, Meghan Grabel, counsel far ABL,
wrote to Anthony Beuche about the Notice of Hearing in light of the
sgreement of forbearance made on lune 16 and she wrote:

Ta my knowledge, my <lient has received nothing to
date that wauld cause him to beliove that FOD did not
intend to continue to adhere to this aoreement,

My client recognizes that several months have passcd
since the June meaeting, but nonatheless assumed and
still hopes that the agreement reached then would
remain effective. Rest assured, ABC continues to
diligently pursue its permit application. We received
FCIX¥'s nine page Reqguest for Corrections on ABCs
permit application on Jung 30. That rcquest raises 37
detailed and complex considerations, which ARC has
been reviewing, Unfortunately, the attorney that had
been tasked with drafting the comments to FOD's
Request haz, unbeknownst to my client, made little
progress on them to date, As of this week, she is no
longer involved in this matter. [ have now fully
assumed responsibility for those comments, and will

-4 -

ABRCERODIDIGEE

APP334



Go to Previous View

Go to Table of Contents - Appendix

have them to you ng later than November 30...Getting
ABC’s comments to you on an expedited basis is my
Fop near-term priority.

On November 10, 2015, General Counsel for the District, Wayne Peci,
responded to Grabel's letter in which denied a request to postpone the

December 1 haaring and he wrote,

It is clear that your definition of diligent pursuit cf a
permit and that employed by the Districk vary greatly.
Your client has been advised since at least 2012 that it
is oparating outside of the law and that 3 pormit is
required. Mo progress towards oblkainng required
permits has accurred. T respect the fact that vou have
recently been hired to represent the interests of your
client. However, you are not the first attarmey o
reprasent the intarasts of your client and each of your

mroforseenre bac cimilarlby srnmicasd Fhat fhe aoroaib
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process would diligently be followed.,

What your cliont identifies as an application was filed
on May 1, 20150 In the intervening six months,
absoiutely no progress has been made by your client to
advance that application. All the while your client
continues to maintain an illegal sand and grawvel
operation.  Frankly, the extracrdinary patience
exfibited by the District has been exhausted.

in the event your chant were to provide information
and details reguired by the Regulations in a timely
manner, and the review by the District were to reveal
compliance with the Regulations, prior to the hearing
date, the District will consider reaching a  final
resolution with your client. However, Qwven the history
of this matter, the District will no longer accopt
representations that items will be provided. The District
will continue to process the permit application when
your client responds to the review camments which
have gone unaddressed for the past four plus months
In the inkterim, the District will prepare for the
December 1-2 hearing.

On Novermber 13 and on Novembar 30, 2015, ABC, through its

-5.
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atlorney Meghan Grabel, submitted its responses to the corrections listed by
the District in June 2015, The hearing that was set for Decempber 1, 2015
was postponed to January 4, 2016 due to the death in David Waitemath's
family. The hearing was then held on January 4, 2016,

From and after the bime the District issued a Cease & Desist Order to
Respondent on May 8, 2015, Respondent has continued to gperate in the
Aqua Fria fipodway and adjacent lgadplain, As of the date of hearing, the
Floud Control District had not found that ABC's Movember 2015 submissions
were sufficient {0 support its application for the issuance of a permit. Mo
credible evidenca exists in the record of this matter Lo show that, at ary
time since May 8, 2015, the Flood Control District of Maricopa County has
axpressly conceded that ABC has been gperating under a valid permit and no
credible evidance exists in the record of this matter to show that any of the
[istrict’s actions since May 8, 2015, expressly or implicdly, consentod to
ABC oporaling without a permit.

CONCLUSIONS:

1. This matter is within the jurisdiction of the Chief Engineer and
General Manager of the Maricopa County Fleod Control Dislrict pursuant to
Title 48, Arizona Rovised Statutes and Flood Cantrol District regulations.

2. Pursuant to the District’s Enforcement Rules, “development”
includes mineral mining (sand and gravel) in 3 floodway and associated
delincated floodplain,

3. Pursuant ta Arizana Revised Statutes and the District’s Enforcement
Rules, it is unlawfkul for any persen to engage in any developrnent in a
delineated floodplain without securing the written authorization from the
Flood Controd District, as required by the Floadplain Regulations for Maricopa
{County in force at the time of the violation.

4. ABC Sand & Rock’s ongoing sand and gravel mining operation in the
Agua Fria flopdway and delineated floodpliain, after the expiration of its shart
term ficodplain permits which expired on luly 16, 2012, canstitutes a
“devalopment” within the meaning of the District’s rules and regulaticns.

5. Natwithstanding the Final Decision and Order on Remand issued by
CGoard of Hearing Review on lanuary 28, 2015 which found that "ABC's
permit authorizing its activities and development in the floodplain expired in
May 2011, ARC did not obtain a renewal permit to continue its activities” and
"Based on consideration of the evidence before it, the BoHR finds that ABC's
{sic) did not successfully renew its permit by merely submitting the reguired
application fees, Instead a complete permit application meeting applicable

-5
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regulatory requirements is needed” and which ordered that “The Chief
Engineer was not arbitrary in finding that ABC is requircd by law to have a
valid permit. The BoHR upholds the Chief Engincer’s decision that

ABC must obtain and maintain a Floodplain Use Pormit and pay the
appropriate fees to do 50", ABC continued its sand and gravel mining
operations in the Agua Fria floodway and delineated Floodplain, which
constitutes continuing "development” within the meaning of the District’s
rules and regutations. From the time of issuance of the Board of Hearing
Review's Final Decision and Order in January 2015 and without the express
iszuance of a renewal permit, ABC Sand & Rock dnes not have the legal
authority to mine in the floodway and floodplain, Mo evidence axists in the
record of this matter on which to conclude that any Court has issued a stay
of the Board of Hearing Review’s lanuary 2015 final decision and order.

§. ABC Sand & Rock’s development within & delineated flcodplain,
without IRespondents’ obtaining a renewal permit from the District, constitute
daily, angoing violations within the meaning of the Arizona Ravised Statutes
and the District’s rules and regulations.

7. The District properly issued a Ceasc & Desist :
Rock an May 8, 2015, long after the expiration of ABC Sand
to oporate in a flecdplain,

8. ABC Sand & Rock’s viglations constitute a basis on which to impose
civil penailties until the violations of operating withaut a permit are resolved.

S. The attempt of ABC Sand & Rock to submit an outdated and
incamplete proposed permit amendment far its plan of development to its
Plant One aperations, knowing that the Board of Hearing Review found that
ABC did not have a valid pormit, was a sham submittal on February 27, 2015
as its submittal failed, in every respect, to conform 10 the written
instructions given to it by the February 12, 2016 letter from the Flood
Contral District which instructed it to “pursuc a Floodplain Use Permit and
pay appropriate fees”,

10. The failure of ABC Sand & Rack to timely submit documentation for
substantive review in connaction with its May 1, 2015 application for renewal
of its permit and following its June 16, 2015 meeting with Deputy County
Manager Joy Rich, and its failure to work in good faith to diligently proceed
thraugh the substantive review process, all constitute daily viglations of the
Cease and Desist Order - Motice of Violation issued by the Flood Cantrol
District on May 8, 2015 against ABC Sand & Rock, all of which daily
vialations continued to exist up to the time of hearing on January 4, 2016,
notwithstanding its November 13 and 30, 201% submissions to the Flond
Control District responding the District’s requests for corrections.

11. ABC is not entitled to take advantage of the District’s offer to
withhald enfarcemaent aclion after July 25, 2015 as it failed to act i good
faith in addressing the District’s findings of deficiencies in a timely manner

-
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and it failed to pursue renowal of its operating perrmit diligently, despite its
nuUMergus promises to do so.

17. No credible evidence exists in the record of this matter on which o
conclude that, at any time since May &, 2015, the Flgod Contral District of
Maricopa County has expressly conceded Lhat ABC has been operating under
a valid permit and no credible evidence cxists in the record of this matter on
which to conclude that any of the District's actions since May B, 2015
consented to ABC uperating without a permit.

HEARING OFFICER'S RECOMMENDED DECTSION:

[t is the recommendation of the undersigned nearing oificer that the
Chief Engineer enter an Order directing ABC Sand & Rock to immediately
ohtain an approved permit far its mining cperations and cease and desist
from conducting any mining or associated activities until it obtains such
permit and further, because of the duration of the violations committed by
ABRC Sand & Rack, as well as Respondents’ failure to timely effect a
resofution of these wiglations, the Chief Engineer alsa enter an Qrider
imposing a financial penalty of $500.00 per day For ABC's wviolations, despite
repeated notification of such wviolation by the District, as well as considering
the length af time these violations have existed without resolution. The
undersigned Ffurther recommends that the Chief Engincer impase daily civil
penalties far the period between luly 30, and Movember 30, 2015,

The District secks bo impose civil panaltics going back to the expiration
of ABC's last interim operating permit in July 2012 - for each day thereafter
uniil the present, While iLis true that ABC has continued to operate without
a renewed permit {and continues to operato without o permil as of tho date
of hearing), the final decision and order of the Board of Hearing Review
dgated June 27, 2012 (which arder remained in effect until January 28, 201%)
established a putabive right for ABC to believe that continuing operations
werg sanctioned pursuant to the Board of Hearing Review's order, Therefore,
no Civil penalties are justificd for that perigd of time,

However, after January 28, 2015, whon the Board of Hearing Roview
found and concluded that ABC “did not successfully renaw its permit” in 2011
and that the Chisf Engineer “was not arbitrary in finding thal ABC is regquired
by law to have o volid permit” and upheld the Chief Enginecr's decision "Lhat
ABC must abtain and maintain a Floocdplain Use Permit”, ABC was requirad to
diligently and purposefully pursus renewal of its permit. Instead, ABC took
the position that it continued to have a valid permit {on February 27, 2015,
it wrobte "ABC maintained, and continues to maintain, that its permit was

.
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renewed in 20117 [good until 2016] and it submitted its apphcation on May
1, 2015 "under protest”) and engaged in acts that weore cantrary to,
antithetical about, and opposite Lo renewing its permst difigently - bordering
on incorrigibility. At first, ABC tried to submit an amendment, to ils plan of
developmenl even though it was informed in writing on February that “Per
item 1 of the Final Crdar, ARC Sand & Rock is requirnd to pursue a
Flondplain Use Permit™ and that “if the appiication is filed and the tees are
paid by March €, 2015, we will forebear any enforcement action for
operating without a permit”. Finally, it submitked a permit application on May
1, 2015 - almost 2 months after the deadline imposed by the Flood Control
Mistrict.

Aftar that time, a hiatus existed during which ABC negotiatad with the
County Manager’'s Cffice and the Flood Control District abaut abtaining a
permit {ABC’s attorngy, Michelle DeBlasi repeatedly told the District that ABC
and the District "will work together to address and resolve those concerns in
a prompt and productive manner”, "ABC waould be submirting the application
by the May 1 deadline, with the good faith intentien of working throeugh the
technical issues during the substantive roview pracess”). Indeed, DeBlasi
summarnized the June 16 meesting with “the parties are moving diligently to
pracess the permil application™ and “allgw the parties to focus their attention
an the permit application®.

Undarlying the poor attitude of ABC about complebing an application
For & rengwal permit is buffered by the District's repedted efforts seeking
compliance by ferbearing enforcement action if ABC acted in good faith and
submitted information diligently, Unfartunately, ABC decided, on its gwn,
that il had a license to gperate illegally - and for whatever perigd of time il
chooses - to ignore the District’s requosts for infarmation, clarification, ang
accuracy. ABC is wrong and its logic is flawed.

Interestingly, despite the lack of diligence by ABC {and the lack of any
complete technical documentation to support its application for a permit), on
June 30 and again on August 25, 2015, Anthony Beuche of the District
outlined the deficiencies that needed to be addressed by ABC, After ong
month following the June 30, 2015 letter, nothing was submitted. Nothing
was submitted until November 2015 and, by the time of hearing, it was
unknown whether those submissions were even acceptable to the District for
it to issuc a renewal parmit.

A discrete period of time fellowing the lune 30, 2015 itermization of 37
items that needed correction supports the imposition of givil penaltics
against ABC - as described in the undersigned’'s recommendation. If ABC
had really heen diligent and acting in good faith, those corrections could
have been submitted within 30 days of Anthony Beuche's June 30 letter
(ABC had been warned in February 2015 that it ngedead to ke “vigorous” in
its responses ta the District). Howewer, ABC was disingenuous abouk
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conforming its actions t¢ the Order of the Board of Hearing Review [ABC's
principal kas been consistent in his belief thal the Board of Hearing Raview
was carrect in its initial order and incorrect in its order on remand - the poor
attfitude of ABC in developing a renewal permit during 2015 is consistent
with this state of mind) and, since the June 16 meeting, it has been dragging
its feet about supplying complete and relevant technical infarmation to
support its application (it continued to submit hydrological data based on a
discredited study). ABC has boeen gudacious in its insubordinate responses to
the District - all justifying the imposition of civil penalties (ABC oven blamed
onc of its attorneys for delays and acting oulside of corporate direction
which is gutrageous since the attorney could not do anything without the
complete and Fuli interaction of ABC). Accordingly, the recommendation of
the undersigned supports the enfarcement of the Cease and Desist Grder
together with the imposition of civil penalties against ABC Sand & Rock.

DATELD: March 7, 2016

/“f'i.x_,(_,h H PN .r‘f ey
HARQLE J. MERKOW
Hm?’ring Officer

Copy of the foregoing mailed to o
leri Kishiyvama, Attorney for ABC
Roberta Livesay, Attorney for FCD
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1
5 F12015-041
In re the Matter of:

3

4 ABC Sand and Rock Co., Inc., Final Decision and Order

5 Respondents. William D. Wiley, P.E.

6 Chief Engineer and General Manager

Flood Control District of Maricopa

7 County

8

9 Pursuant to Section 707(E)(2) of the Floodplain Regulations for Maricopa County
10 (“Regulations™), after issuance of the Hearing Officer’s Report and Recommendation to

Chief Engineer, the Chief Engineer and General Manager of the Flood Control District of
12 Maricopa County (“District”), issues this Final Decision and Order.

I. Findings of Fact

i i A. ABC Sand and Rock Company, Inc. (“ABC”) is an Arizona Corporation.

15 B. ABC operates a sand and gravel mine on properties owned by Rare Earth, LLC,
16 an Arizona Limited Liability Company and by Arizona State Land Department.
17 C. The sand and gravel mine operated by ABC is located in unincorporated
18 Maricopa County, within the jurisdiction of the District.

19 D. The sand and gravel mine operated by ABC is located within regulated
20 floodplain of the Agua Fria River.

21 E. Section 401(A) of the Regulations requires that any development which will
79 “divert, retard, or obstruct the flow of water in any watercourse and threaten
23 public health or safety or the general welfare” occur only upon written
24 authorization by the Board of Directors of the District or its designee.

25 F. The Board of Directors of the District has authorized the Chief [ngineer and
26 General Manager to provide the written authorization necessary to allow
27 development within a floodplain.

8 G. Section 401(A) of the Regulations provides that the procedure for obtaining the

required written authorization is by way of a Floodplain Use Permit.

1
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1 H. A sand and gravel mining operation located within a floodplain is development
2 which will “divert, retard, or obstruct the flow of water in any watercourse and
3 threaten public health or safety or the general welfare.”
4 I. A permit to operate a sand and gravel mine was granted to ABC by the District
5 on March 15, 2012.
6 J. The permit issued on March 15, 2012 by the District to ABC expired on July
7 16, 2012.
8 K. Since July 16, 2012, ABC has operated a sand and gravel mine in the floodplain
9 of the Agua Fria River.
10 L. Since July 16, 2012, ABC has neither obtained nor possessed a validly issued
11 Floodplain Use Permit for its operation of a sand and gravel mine in the
12 floodplain of the Agua Fria River.
13 M. A prior Final Decision and Order by the Chief Engineer and General Manager
14 of the District was and remains the subject of litigation.
15 N. Because a decision on the prior Final Decision and Order by the Flood Control
16 District of Maricopa County Board of Hearing Review was to deny the Final
17 Decision and Order, but the Board of Hearing Review did not provide findings
18 of fact or conclusions, a question as to the effect of that prior Final Decision
19 and Order existed until January 28, 2015.
20 O. On January 28, 2015, the Board of Hearing Review found that ABC possessed
21 no valid Floodplain Use Permit authorizing the ABC operaﬁon of a sand and
22 gravel mine in the floodplain of the Agua Fria River.
23 P. On January 28, 2015, the Board of Hearing Review concluded that no penalty
24 or fine was justified against ABC for the operation of a sand and gravel mine
25 within the floodplain of the Agua Fria River for the violation that culminated in
26 the prior Final Decision and Order for reasons that are not applicable to the
27 current violation.
28
2
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Q. The January 28, 2015 decision of the Board of Hearing Review stands as a
valid Order of the Board of Hearing Review.

R. From and after the January 28, 2015 decision of the Board of Hearing Review,
numerous correspondences were exchanged between representatives of ABC
and representatives of the District.

S. Each correspondence from the District advised ABC that it was not authorized
to operate a sand and gravel operation within the floodplain of the Agua Fria
River and that if ABC desired to continue to operate a valid permit must be
obtained.

T. Each correspondence from the District advised ABC that it was not authorized

operate a sand and

to
River because no valid permit existed and that any such operations must cease
and desist.

U. On February 27, 2015, ABC submitted an application to amend the plan of
development, a procedure only available to applicants with an existing and
valid permit.

V. Together with the February 27, 2015 application was a letter from a
representative of ABC expressing ABC’s disagreement with the ruling by the
Board of Hearing Review and the view that ABC had a valid permit.

W. The submittal of February 27, 2015 was rejected by the District because it did
not comply with any applicable Regulation.

X. On May 1, 2015, ABC submitted an application for a Floodplain Use Permit to
allow a sand and gravel mine to be operated by ABC within the Floodplain of
the Agua Fria River.

Y. On May 27, 2015, ABC was advised that the application filed on May 1, 2015
was not administratively complete.

Z. On May 8, 2015, the District issued against ABC a Notice of Violation — Cease
and Desist Order.
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1 AA. At the request of ABC, the District agreed to forebear the scheduling of a
2 hearing on the issued Notice of Violation to allow ABC sufficient time to
3 diligénﬂy pursuc the filed application for a Floodplain Use Permit to allow
4 ABC to operate a sand and gravel mine within the floodplain of the Agua Fria
5 River.
6 BB. The District clearly stated to ABC that although the District agreed to
7 forebear the scheduling of a hearing on the issued Notice of Violation, ABC
8 continued to operate in violation of the Regulations and state statutes and that
9 ABC must cease and desist operations until a valid Floodplain Use Permit was
10 obtained.
11 CC. On June 16, 2015, the application by ABC for a Floodplain Use Permit to
12 allow the operation of a sand and gravel mine within the floodplain of the Agua
13 Fria River was deemed to be administratively complete.
14 DD. The substantive review of the application by ABC for a Floodplain Use
15 Permit to allow the operation of a sand and gravel mine within the floodplain of
16 the Agua Fria River began on June 16, 2015.
17 EE. On June 30, 2015, the District provided to ABC a report outlining thirty-
18 seven (37) deficiencies in the application by ABC for a Floodplain Use Permit
19 to allow the operation of a sand and gravel mine within the floodplain of the
20 Agua Fria River.
21 FF. As of November 2, 2015, no reply to the June 30, 2015 report by the District
22 outlining thirty-scven (37) dcficiencics in the application by ABC for a
23 Floodplain Use Permit to allow the operation of a sand and gravel mine within
24 the floodplain of the Agua Fria River had been received by the District.
25 GG. On November 2, 2015, the District scheduled a hearing on the Notice of
26 Violation — Cease and Desist Order issued May 8§, 2015.
27 HH. On November 30, 2015, ABC’s complete response to the June 30, 2015
28 report by the District outlining thirty-seven (37) deficiencies in the application
4
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1 by ABC for a Floodplain Use Permit to allow the operation of a sand and gravel
2 mine within the floodplain of the Agua Fria River was received by the District.
3 II. The November 30, 2015 rcsponse to the Junc 30, 2015 rcpoft by the District
4 outlining thirty-seven (37) deficiencies in the application by ABC for a
5 Floodplain Use Permit to allow the operation of a sand and gravel mine within
6 the floodplain of the Agua Fria River failed to address the substantive items set
7 forth in the June 30, 2015 report from the District.

8 JJ. On December 23, 2015, a formal report was provided to ABC by the District
9 advising ABC that the substantive issues set forth in the June 30, 2015 response

10 from the District had not been addressed.

~
~

12 forth in the June 30, 2015 report from the District to the application by ABC for
13 a Floodplain Use Permit to allow the operation of a sand and gravel mine within
14 the floodplain of the Agua Fria River have not been addressed.

15 LL. On January 4, 2016, a hearing was held before Hearing Office Harold
16 Merkow on the Notice of Violation — Cease and Desist Order issued May 8,
17 2015.

18 MM. At the hearing of January 4, 2016, ABC was represented by counsel.

19 NN. At the hearing of January 4, 2016, the District was represented by counsel.
20 0OO. On March 7, 2016, Hearing Officer Harold Merkow issued his Report and
21 Recommendation to Chief Engineer. |

22 PP. Hearing Officer Harold Merkow recommended that the “Chicf Engincer enter
23 an Order directing ABC Sand and Rock [sic] to immediately obtain an
24 approved permit for its mining operations and cease and desist from conducting
25 any mining or associated activities until it obtains such permit.”

26 II. Conclusions

27 Based upon these findings of fact and recommendations, the Chief Engineer and
28 | General Manager of the Flood Control District of Maricopa County concludes that ABC
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1 | operated and continues to operate a sand and gravel mining operation within the
2 | floodplain of the Agua Fria, in unincorporated Maricopa County within the jurisdiction of
3 | the District, without written authorization from the Chief Engineer and General Manager,
4 | the designee of the Board of Directors of the District. The Chief Engineer and General
5 | Manager f{urther finds that said operation constitutes a violation of the Floodplain
6 || Regulations for Maricopa County as well as applicable state statutes. The Chief Engineer
7 | and General Manager further finds that the actions by ABC, including (i) the continual
8 || operation of the sand and gravel mine in violation of the Regulations; (ii) the disrcgard of
9 | repeated demands by the District that a permit be obtained; and (iii) the refusal to cease
10 | and desist operations until a permit was obtained, justifies the imposition of penalties
11 | against ABC, as outlined in this Decision and Final Order.
12 The Regulations make it clear that the reason development within a floodplain is
13 | regulated is that such development threatens the health, safety and general welfare of the
14 | public. These Regulations provide a great deal of leeway to allow a sand and gravel mine
15 | to opcrate as the applicant desires, provided the applicant demonstrates, through the use of
16 | generally accepted and acceptable engineering, that the proposed operation will not
17 || threaten the health, safety and welfare of the general public. By continuing to operate
18 | without authorization, and in spite of repeated demands that the operation cease until ABC
19 | demonstrates compliance with the Regulations, ABC has consciously and intentionally
20 | considered only its own economic needs while disregarding the health, safety and general
21 | welfare of the citizens of Maricopa County. Therefore, the imposition of penalties that
22 | ABC can view as simply another cost of doing business will not serve as a compulsion for
23 | ABC to demonstrate compliance with the Regulations by obtaining a Floodplain Use
24 | Permit and will not serve as a warning to others that operations in floodways and
25 | floodplains will not be tolerated unless and until compliance with the Regulations has
26 | been demonstrated.
27 Furthermore, despite the fact that the District took cvery opportunity to assist ABC
28 | and to provide options that would allow for expeditious resolution of the violation, both
6
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before and after the Notice of Violation was issued on May 8, 2015, ABC chose to
obstruct the process rather than comply. Overall, this matter, due solely to the dilatory
actions and callous disregard demonstrated by ABC, has cost the District tens of
thousands of dollars that would have been better spent protecting the public from the
hazards from flooding.

In the view of the Chief Engineer and General Manager, there are four periods of
time that must be considered when the decision as to the appropriate penalties to be

imposed is reached. The first period of time is that from the expiration of the last valid

e e R AT, B RV e N R

permit possessed by ABC until the Board of Hearing Review Order (Period #1). Period #1
10 | is from July 16, 2012 until January 28, 2016. Despite the fact that ABC was fully aware

11 | that the permit had expired, the Hearin

>4 o Officer did not recommend anv nenaltv for thig
pIr ring Officer did not recommend 2 alty for this

ny pen
12 | period of time. The Chief Engineer and General Manager finds that there was a legitimate
13 | question whether or not the Board of Hearing Review had made any determination on the
14 | wvalidity of the permit ABC maintained had been renewed in 2011. Although ABC offered
15 | no intelligible explanation why it accepted a permit on March 15, 2012 if it believed the
16 | permit of 2011 was valid, the recommendation of the Hearing Officer for no penalty for
17 | Period #1 offers the benefit of the doubt to ABC and that recommendation is accepted.
18 | Therefore, no penalty shall be imposed for any violation of the Regulations that occurred
19 | prior to January 28, 2015.

20 The second period of time to be considered is that between the date of the issuance
21 | of the Order by the Board of Hearing Review, January 28, 2015, and July 30, 2015
22 | (Period #2). The Board of Hearing Review specifically held that “a complete permit
23 | application meeting applicable regulatory requirements is needed.” It was not until May 1,
24 | 2015 that an application that even arguably could be considered an attempt to fulfill this
25 | requirement was submitted. The Hearing Officer found that attempts by ABC to comply
26 | with the Order of the Board of Hearing Review prior to May 1, 2015 were a sham.
27 | Nevertheless, ABC continued to operate its unpermitted sand and gravel mine within the

28 | floodplain of the Agua Fria River throughout Period #2.
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1 On June 30, 2015, the District advised ABC that the application submitted on May
2 | 1, 2015, did not meet the Regulations. In fact, the letter of June 30, 2015 described thirty-
3 | seven (37) substantive deficiencies in that application. On July 24, 2015, ABC advised
4 | the District that a response to the June 30, 2015 letter would be received by the District
5| “by the end of next week.” That response did not come as promised, but instead was
6 | finally received three (3) months later.
7 It is unclear if the Hearing Officer recommended any penalty for Period #2.
8 | Because no specific finding relative to this period is contained in the Report and
9 | Recommendation, it appears no penalty was recommended. To the extent the Hearing
10 | Officer recommended no penalty for this period of time, that recommendation is rejected.
11 During Period #2, ABC continued its violation of the Regulations despite the clear
12 | determination by the Board of Hearing Review that no valid permit existed. Furthermore,
13 | the District spent considerable resources in staff time and the payment of legal fees during
14 | this period of time in an effort to bring ABC into compliance with the Regulations. At
15 | each turn, ABC thwarted the legitimate and concerted efforts by the District to expedite
16 | compliance. The Hearing Officer described the action by ABC during this period as
17 | “contrary to, antithetical about, and opposite to renewing its permit diligently — bordering
18 | on incorrigibility.” It was also the conclusion of the Hearing Officer that a response to the
19 | June 30, 2015 letter could have occurred within thirty (30) days of receipt. Therefore, for
20 | Period #2, a penalty of five thousand ($5,000.00) is appropriate and is imposed.
21 The third period of time to be considered is that between the date the Hearing
22 | Officer concluded an appropriate response to the June 30, 2015 letter should have been
23 | provided by ABC, July 30, 2015, and the date the District advised ABC that its response,
24 | completed on November 30, 2015, failed to address the identified thirty-seven (37)
25 | substantive deficiencies in that application (Period #3). That date is December 23, 2015.
26 The Hearing Officer recommended that a penalty of Five Hundred ($500.00)
27 | Dollars per day be imposed for this period. This recommendation is accepted. It is clear
28 | that during this period of time, the District repeatedly advised ABC that, because no valid
8
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1 | permit existed, as found by the Board of Hearing Review, all operations in the floodplain
2 | must cease and desist. The Hearing Officer concluded “ABC was disingenuous about
3 | conforming its actions to the Order of the Board of Hearing Review.” According to the
4 | Hearing Officer, ABC “has been dragging its feet about supplying complete and relevant
5 | technical information to support its application.” The recommendation and conclusions of
6 | the Hearing Officer are adopted herein and a penalty in the amount of five hundred
7 | ($500.00) dollars per day is imposed for the one hundred forty six (146) days of Period
8 | #3.

9 The fourth period of time to be considered is that which followed the notice by the
10 | District to ABC that ABC had failed to provide any meaningful response to the thirty-
11 | seven (37) deficiencies in the filed application and supporting documents (Period #4).
12 | Period #4 commenced on December 23, 2015 and continues to date.

13 The Hearing Officer described this period when he stated:

14 ABC has been audacious in its insubordinate responses to the District - all

15 justifying the imposition of c_ivil penglties (ABC even blams:d one .of i?s
attorneys for delays and acting outside of corporate direction which is

16 outrageous since the attorney could not do anything without the complete

17 and fu}l interaction of ABC). Accordingly, the recommendatiqn of the
undersigned supports the enforcement of the Cease and Desist Order

18 together with the imposition of civil penalties against ABC Sand & Rock.

19 The Hearing Officer took specific objection to the fact that ABC “continued to submit

20 hydrological data based on a discredited study.” In its November 30, 2015 response to the A

21 thirty-seven (37) deficiencies outlined by the District in its June 30, 2015 report, ABC

22 relied upon that same hydrology.

23 These conclusions by the Hearing Officer are wholly supported by the record.

24 However, the imposition of a penalty of Five Hundred ($500) Dollars a day for Period #4

25 is unjustifiable.

26 It is clear that as the process proceeded ABC did not become more cooperative. In

27 fact, it has become less so. Rather than provide information necessary to move toward

28 approval of a permit, ABC chose to insist the District accept technical data based upon

9
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1 | models which were not approved by the Federal Emergency Management Agency. In
2 || addition, rather than provide the information required, ABC sought to challenge the
3 | validity of certain Regulations. Clearly, the permitting process is an inappropriate forum
4 | for such challenge. The only conclusion to be drawn from the actions of ABC is that it
5 | sought to provide the illusion of seeking a permit, all the while seeking nothing of the sort.
6 Serious consideration was given to imposing for this period the statutory maximum
7 | fine of ten thousand ($10,000.00) dollars per day. It is imperative that a penalty is
8 | imposed sufficient to convince ABC of the serious need for proof that the public is not in
9 | danger as a result of an operation that is clearly in violation of the Regulations. A penalty
10 || that is not just a cost to ABC of doing business and that is sufficient to demonstrate how
11 I seriously the District considers on-going violations of this nature is mandated. Therefore,
12 | a penalty of two thousand five hundred ($2,500.00) dollars a day, commencing as of
13 | December 23, 2015 and continuing until ABC ceases operating without a permit issued by
14 | the District pursuant to Regulations, is imposed for Period #4.
15 III.  Final Order
16 Based upon these Findings of Fact and Conclusions, pursuant to A.R.S. §48-3615,
17 | the Chief Engineer and General Manager of the Flood Control District of Maricopa
18 | County orders that:
19 A. ABC immediately cease and desist any and all mining operations within the
20 floodplain of the Agua Fria River.
21 B. ABC comply with the Regulations by obtaining a Floodplain Use Permit based
22 upon a plan showing all past and proposed operations within the floodplain of
23 the Agua Fria River.
24 C. ABC pay all fines imposed as outlined in this Final Decision and Order as
25 follows:
26 1. For Period #1, zero ($0.00) dollars;
27 2. For Period #2, five thousand ($5,000.00) dollars;
28
10
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3. For Period #3, five hundred ($500.00) dollars per day for each of the one
hundred forty six (146) days for a total of seventy three thousand
($73,000.00) dollars.

4. For Period #4, two thousand five hundred ($2,500.00) dollars per day
calculated from December 23, 2015 until the date ABC ceases to operate
in the floodplain without a valid floodplain use permit. The accumulated
amount of the penalty for Period #4 to the date of the Report and
Recommendation by the Hearing Officer, seventy-five (75) days, is one

hundred cighty seven thousand five hundred ($187,500) dollars. The

O 0 N3 &N n AW N =

10 final amount is to be determined based on the calculation set forth
11 herein.

12 The Regulations require that this Final Decision and Order advise ABC whal steps
13 | are necessary for ABC to come into compliance with the Regulations. Such advice seems
14 | superfluous at this point because ABC has been informed of the requirements since at
15 || least 2012. However, so that there can be no misunderstanding, it is reiterated that to come
16 | into compliance ABC must immediately cease and desist operations of a sand and gravel
17 | mine in the floodplain of the Agua Fria River. This will abate or ameliorate any further
18 | potential harm as a result of the violation. In addition, ABC must obtain a permit pursuant
19 | to a plan that shows existing conditions and that shows any future development within the
20 | floodplain. To obtain such permit, proof that no harm will come to the public health,
21 | safety or general welfare must be provided by ABC per the Regulations. However, unless
22 | and until all penaltics have been settled in full, no permit shall be issucd and ABC may
23 | not operate within the floodplain of the Agua Fria River.

11
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BY ORDER OF:

WA - 21~/4

William D. Wiley, P.E Date
Chief Engineer and General Manager
Flood Control District of Maricopa County
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From: David W

To: Grabel, Meghan

CcC: Pedro Calza; Campbell, Colin; Sutton, Jana; glenn@cdrcpas.com; La Sota Law;
dave_abcsandrock@cox.net

Sent: 4/7/2016 8:36:15 PM

Subject: Re: SG15-003 ABC - Meeting Action Items

REDACTED

CONFIDENTIAL AND PRIVILEGED COMMUNICATION OF COUNSEL

This email message is for the sole use of the intended recipient(s) and may contain confidential and privileged information. Any unauthorized review, use, disclosure or
distribution is prohibited. If you are not the intended recipient, please contact the sender by reply email and destroy all copies of the original message.

From: Anthony Beuché - FCDX [mailto: TonyBeuche@mail. maricopa.gov]

Sent: Wednesday, April 06, 2016 8:45 AM

To: Grabel, Meghan

Cc: glenn@cdrcpas.com; Pedro Calza; david@dtwassoc.com; Wayne Peck; Wayne Peck - FCDX; Jeff Riddle - FCDX; Bing
Zhao - FCDX; Pramita Chitrakar - FCDX; Ed Raleigh - FCDX; Scott Vogel - FCDX

Subject: RE: SG15-003 ABC - Meeting Action Items

Good Morning Meghan,

As has been stated previously, a pre-application meeting is intended to identify an appropriate basis of design and
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analysis for preparation of a plan of development submitted in support of an application. The pre-application meeting
does not eliminate the regulatory requirement for the District to conduct a substantive review nor for an applicant to
demonstrate compliance with the Floodplain Regulations.

It is unfortunate that the Meeting Action Items form was not finalized prior to commencing the analysis. Post-meeting
examination of some of the key issues that were discussed identified the need for clarification and correction. The
issues raised with the clarifications and corrections must be addressed either in the initial preparation of the plan of
development or addressed subsequently to the initial substantive review. We believed that it would be preferred by the
applicant to address these issues with the initial preparation.

Key Issue No. 13:

Section 403.B.1.e.3 identifies the requirement to “...demonstrate there will be no adverse impacts to structures or
surrounding properties from all flows up to and including the 100-year flood.” The existing non-certified levees confine
the entire peak flow to the floodway and cause it to be discharged to the proposed mine. The headcut that would
result from this discharge must be demonstrated to cause no adverse impacts.

Key Issue No. 20:

Under Post-Meeting Notes/Clarification, the subtraction of hydrographs that is described is to determine the flow
hydrograph of the Agua Fria River upstream of the confluence with New River. The subtraction of hydrographs is not
described for determination of the flow hydrograph of New River upstream of the confluence with the Agua Fria River
as the peaks are not coincident.

The peak flow of 39,000 cfs is the basis for the floodplain delineation on published FEMA mapping and is identified in
data provided in response to past pubiic records requests. Refer to Figure 3.8 and Table 3.3 in the “Final Sediment
Transport Report for the New River and Skunk Creek” and page 9 in “CLOMR Request for New River — Agua Fria
River to Bethany Home Road — TDN” prepared by Simons, Li and Associates, dated May 1998.

As stated above, Section 403.B.1.e.3 identifies the requirement to “...demonstrate there will be no adverse impacts to
structures or surrounding properties from all flows up to and including the 100-year flood.” The headcut that would
result from the entry to the proposed mine of the peak flow in New River, in whole or in part, must be demonstrated to
cause no adverse impacts.

Also, Section 404.B.1 states “The Plan of Development is subject to post-flood review and possible modification if
necessary due to flood related changes in river morphology.” Itis reasonable to expect changes to morphology to
occur at the confluence of two major rivers and to demonstrate that changes will not result in adverse impacts.

Please contact me if you need additional information.
Thanks,

Tony Beuché, P.E., Manager

Floodplain Use Permits for Sand and Gravel
Flood Control District of Maricopa County
2801 West Durango Street

Phoenix, Arizona 85009

Email: TonyBeuche@mail.maricopa.gov
Office: 602-506-2329
Fax 602-506-4601

How are we doing? Click here to send us your feedback.

From: Grabel, Meghan [mailto:mgrabel@omlaw.com]

Sent: Tuesday, April 05, 2016 10:30 AM

To: Anthony Beuché - FCDX

Cc: glenn@cdrcpas.com; Pedro Calza; david@dtwassoc.com; Wayne Peck; Wayne Peck - FCDX; Jeff Riddle - FCDX; Bing
Zhao - FCDX; Pramita Chitrakar - FCDX; Ed Raleigh - FCDX; Scott Vogel - FCDX

Subject: RE: SG15-003 ABC - Meeting Action Items
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Good morning, Tony.

| have reviewed your revised Meeting Action Items form with Dr. David Wiliams and Pedro Calza, and some of the
changes that you have made cause us significant concem. Several items in this revision materially change the
parameters that FCDMC originally represented as appropriate to use to construct the Plan of Development, as
reflected in the Meeting Action Item form that you sent on March 14, 2016. ABC noted in its redline to the original
March 3 Meeting Action Item form that it agreed to virtually all of the items that FCDMC included, and simply
expounded on others in order to clarify our mutual understanding. Our engineers have been diligently working pursuant
to FCDMC'’s original representations in order to ensure that ABC had a plan of development on file with the FCDMC
as soon as possible. To change course now in attempt to address these new, material changes would add significant
time and expense to ABC'’s permit application filing. ABC has significant concemns with respect to the following items:

Item 13 — During our meeting of March 3, 2016, FCDMC agreed that ABC was to use only the flows in the narrowed
sectionimmediately upstream of the mining pit (the flows in the overbanks were to be ignored), extracted from the
effective FEMA HEC-RAS model, to determine the flow entering the mining pit for subsequent use in the HEC6T
model. To obtain these flows pursuant to the parameters agreed-upon in the March 3 meeting, ABC ran a full range of
flows in HEC-RAS and developed a curve of total flow to flow in the narrowed cross section. We then used this curve
to develop the HECBT model input hydrology to the mining pit. This analysis resulted in a peak discharge of 11,200 cfs
entering the pit. This hydrology assumptionwas also confirmed in the FCDMC draft meeting notes sent by email on
March 14, 2016; therefore, ABC continued its HECBT modeling work based upon this assumption. However, in the
revised Meeting Action item list received on March 30, 2016 (almost 4 weeks after the initial meeting and only 2 weeks
before ABC had indicated that it would submit its plan of development), FCDMC deleted its previous position
regarding how the infiow into the mining pit shouid be caicuiated and appears now to require ABC to use the fuii 30,000
cfs applicable to the total Agua Fria 100 year discharge. Doing so would materially change the engineering analysis
underlying the plan of development and render superfluous much of the work already performed.

Item 20 — During the March 3, 2016 meeting, the FCDMC expressed concern that the 100 year peak discharge of the
New River would enter the mining pit and result in a headcut up the New River. ABC stated that a HEC-RAS model
would be constructed using the new topography that ABC had acquired as well as the 100 year discharge. It was
originally agreed in the March 3, 2016 meeting, and later stated and confirmed in Action ltem 1 of the draft meeting
note sent on March 14 (an action item that is not amended in the revision send on March 30, 2016), that this 100 year
peak discharge would be obtained by examining the HEC8T model (input file ECAFRRev.dat) hydrology and
subtracting the Agua Fria peak flow upstream of the New River from the peak flow downstream of the New River.
ABC did this as instructed and it resulted in a New River 100 year peak flow of 24,000 cfs. To double check this value,
ABC'’s engineers compared the Agua Fria FEMA 100 year discharge of 30,000 cfs at the Bethany Home alignment,
which is upstream of the New River, to the FEMA 100 year discharge of 54,400 cfs at Camelback Road, which is
downstream of the New River. Assuming coincident peaks (an assumption that Dr. Williams notes is often used for
watershed of similar size), this calculation resulted in a peak discharge for the New River of 24,400 cfs, with the slight
difference from the 24,000 cfs due to local drainage contributions between the New River and Camelback Road. ABC
and its engineers were unpleasantly surprised to see that FCDMC now appears to require a static 39,000 cfs number
to be used as the 100 year discharge for the New River, rather than a figure determined by using the hydrology of our
previously agreed-upon official HECBT model. Again, this revision would materially change the engineering analysis
underlying the plan of development and render superfluous much of the work already performed.

Of particular note to Dr. Williams with respect to Item 20 is that the peak 100 year discharge of the Agua Fria
immediately upstream of the New River is 30,000 cfs and has a contributing drainage area of 231 square miles. The
New River at its confluence of the Agua Fria is required to have a 39,000 cfs 100 year discharge and has a
contributing drainage area of 161 square miles. Reservoirs have impacts, but, generally, larger watersheds have the
larger 100 year discharges. In this instance, the required 100 year discharge of 39,000 cfs for the New River is 30%
higher than the Agua Fria discharge of

30,000 cfs even though the New River’s drainage area is 30% smaller — this is not logical. Using the previously
agreed-upon 24,000 cfs for the New River is more logical, because it results in New River having a 30% smaller
watershed area with a 20% smaller 100 year discharge when compared to the Agua Fria.

Also in Item 20, there is a new requirement to account for future changes to the river morphology that was never

mentioned in the meeting nor in the FCDMC draft meeting minutes sent out March 14, 2016. Dr. Wiliams believes that
this type of analysis is usually reserved for the design of levees, floodwalls and guide walls, not river systems with
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features that are not related to such.

ABC has expended much time and effort over the past month on the new plan of development, which our engineers
have been drafting pursuant to our original pre-filing discussion. To modify the parameters agreed to during our March
3 meeting now would significantly increase the time and expense associated with filing ABC’s floodplain use permit
application. We all agreed that ABC’s permit application should be submitted as soon as possible, and ABC has taken
great care to ensure that the planitis developing is consistent with what was discussed at our March 3 meeting.
Please explainwhy FCDMC has determined that its previous positions are no longer reasonable. ABC plans to file its
permit application this week, supported by a plan of development that is consistent with the engineering inputs
agreed-upon in our original March 3, 2016 conversation.

| look forward to hearing from you.

Best,
Meghan

Meghan H. Grabel

Profile | Add me to your address book
2929 North Central Avenue

21st Floor

Phoenix, Arizona 85012

Telephone 602.640.9399

Facsimile 602.640.9050
mgrabel@omlaw.com

omlaw.com

CONFIDENTIAL AND PRIVILEGED COMMUNICATION OF COUNSEL

This email message is for the sole use of the intended recipient(s) and may contain confidential and privileged information. Any unauthorized review, use, disclosure or
distribution is prohibited. If you are not the intended recipient, please contact the sender by reply email and destroy all copies of the original message.

From: Anthony Beuché - FCDX [mailto: TonyBeuche@mail. maricopa.govi

Sent: Thursday, March 31, 2016 2:13 PM

To: Grabel, Meghan

Cc: glenn@cdrcpas.com; Pedro Calza; david@dtwassoc.com; Wayne Peck; Wayne Peck - FCDX; Jeff Riddle - FCDX; Bing
Zhao - FCDX; Pramita Chitrakar - FCDX; Ed Raleigh - FCDX; Scott Vogel - FCDX

Subject: RE: SG15-003 ABC - Meeting Action Items

Megan,
Please find attached hereto a revised Meeting Actions Items form. Please review and revise to address any
corrections, clarifications and/or additions that you identify.

Wayne provides the following response to your request for clarification of what is meant by “stated”.

The District is not certain what you mean when you say that the word “stated” means that the parties agreed. If what
you are saying is that the parties agreed that what is identified as “stated” was, in fact what that party said at the
meeting, then the District agrees. For example, item 5. reads: "FCDMC stated that no evaluation of the 100-year
WSE is necessary since no encroachment in the floodway is proposed.” The District agrees that such statement was
made on behalf of ABC.

If, however, your position is that the District accepted the substance of the statement, that is not correct. Viewing the
above statement, the District did not, and does not, agree that “no encroachment into the floodway is proposed.” The
applicant will have to demonstrate the truth of that statement.

Thanks,

Tony Beuché, P.E., Manager

Floodplain Use Permits for Sand and Gravel
Flood Control District of Maricopa County

2801 West Durango Street
Phoenix, Arizona 85009
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Email: TonyBeuche@mail.maricopa.gov
Office: 602-506-2329
Fax 602-506-4601

How are we doing? Click here to send us your feedback.

From: Grabel, Meghan [mailto:mgrabel@omlaw.com)]

Sent: Thursday, March 24, 2016 4:11 PM

To: Anthony Beuché - FCDX

Cc: 'glenn@cdrcpas.com'’; Pedro Calza; 'david@dtwassoc.com'’; Wayne Peck; Wayne Peck - FCDX; Jeff Riddle - FCDX; Bing
Zhao - FCDX; Pramita Chitrakar - FCDX; Ed Raleigh - FCDX; Scott Vogel - FCDX; Grabel, Meghan

Subject: RE: SG15-003 ABC - Meeting Action ltems

Tony:

Please find attached the draft Meeting Action Items form, redlined to reflect our agreement on the various items and
adding content to some of them. Please take a look and let us know whether you agree with our additions. In addition,
| want to clarify that when an item is phrased as ABC or FCDMC “stated” a certain criterion, that means that the parties
reached an agreement regarding the parameters of the plan of development consistent with those “statements.”

| will execute the document on ABC’s behalf once we get confirmation from you that you agree with the additions we
have made.

Thanks,
Meghan

Meghan H. Grabel

Profile | Add me to your address book
2929 North Central Avenue

21st Floor

Phoenix, Arizona 85012

Telephone 602.640.9399

Facsimile 602.640.9050
mgrabel@omlaw.com

omlaw.com

CONFIDENTIAL AND PRIVILEGED COMMUNICATION OF COUNSEL

This email message is for the sole use of the intended recipient(s) and may contain confidential and privileged information. Any unauthorized review, use, disclosure or
distribution is prohibited. If you are not the intended recipient, please contact the sender by reply email and destroy all copies of the original message.

From: Anthony Beuché - FCDX [mailto: TonyBeuche@mail. maricopa.govi

Sent: Monday, March 14, 2016 3:48 PM

To: Grabel, Meghan

Cc: 'glenn@cdrcpas.com’; Pedro Calza; 'david@dtwassoc.com'; Wayne Peck; Wayne Peck - FCDX; Jeff Riddle - FCDX; Bing
Zhao - FCDX; Pramita Chitrakar - FCDX; Ed Raleigh - FCDX; Scott Vogel - FCDX

Subject: SG15-003 ABC - Meeting Action Items

Meghan,

Please find attached hereto the draft Meeting Action Items form that summarizes our 03/03/2016 discussion of
proposed revisions to the draft plan of development. Please review and revise to address any corrections,
clarifications and/or additions that you identify. It would be helpful if we could incorporate into this document any
information listed in your email dated 03/11/2016 that is not already included.

As we discussed in the meeting, this form is to document the basis for analysis and design of the revised plan of
development. We may expect that some issues will arise from substantive review of the revised plan of development.
However, the intent of this summary is to minimize significant issues and to simplify plan revision and review.

The Post-Meeting Notes/Clarifications section identifies the result of Action Item No. 1. This section also includes

comments that are pertinent to our discussion but may not have been explicitly stated during the meeting. Please let
me know if you have any questions.
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Thanks,

Tony Beuché, P.E., Manager

Floodplain Use Permits for Sand and Gravel
Flood Control District of Maricopa County
2801 West Durango Street

Phoenix, Arizona 85009

Email: TonyBeuche@mail.maricopa.gov
Office: 602-508-2329
Fax 602-506-4601

How are we doing? Click here to send us your feedback.
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From: Grabel, Meghan

To: 'Anthony Beuché - FCDX'

CC: Wayne Peck

Sent: 4/11/2016 7:30:40 PM

Subject: ABC Response to FCD 12/23/15 Requests for Correction
Attachments: 6604602_1.pdf; 6604602_1.doc

Tony:

Attached, please find both a pdf and word version of ABC’s Response to the FCD’s 12/23/15 Requests for Correction
associated with ABC’s May 1, 2015 filing. The revised Plan of Development referenced in ABC’s Response will be
hand-delivered to your office this afternoon. Pursuant to Section 403(B)(3) of the Floodplain Regulations for
Maricopa County, ABC requests that it be issued a permit of short duration to govern the duration of the permit
application process. Please let us know what we can do to expedite that request.

Best,
Meghan

Meghan H. Grabel
Profile | Add me to your address book

2929 North Central Avenue
21st Floor

Phoenix, Arizona 85012
Telephone 602.640.9399
Facsimile 602.640.9050
mgrabel@omlaw.com

omlaw.com

CONFIDENTIAL AND PRIVILEGED COMMUNICATION OF COUNSEL

This email message is for the sole use of the intended recipient(s) and may contain confidential and privileged information. Any unauthorized review, use, disclosure or
distribution is prohibited. If you are not the intended recipient, please contact the sender by reply email and destroy all copies of the original message.
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From: Anthony Beuché - FCDX

To: Grabel, Meghan

CC: Wayne Peck; Wayne Peck - FCDX

Sent: 4/12/2016 1:17:42 PM

Subject: RE: ABC Response to FCD 12/23/15 Requests for Correction
Meghan,

Issuance of a permit of short duration is at the discretion of the Chief Engineer and General Manager.
Thanks,

Tony Beuché, P.E., Manager

Floodplain Use Permits for Sand and Gravel
Flood Control District of Maricopa County
2801 West Durango Street

Phoenix, Arizona 85009

Email: TonyBeuche@mail.maricopa.gov
Office: 602-506-2329
Fax 602-506-4601

How are we doing? Click here to send us your feedback.

From: Grabel, Meghan [mailto:mgrabel@omlaw.com]

Sent: Monday, April 11, 2016 2:38 PM

To: Anthony Beuché - FCDX

Cc: Wayne Peck; Wayne Peck - FCDX

Subject: RE: ABC Response to FCD 12/23/15 Requests for Correction

Excellent, thank you Tony. What do we need to do to get a permit of short duration to govern during this period?
ABC maintains that its 2011 permit was renewed and does not intend to waive that argument through this request.
However, given the FCD’s position on that matter and Mr. Wiley’s recent order, ABC would like a permit of short
duration issued nonetheless.

Thank you,
Meghan

Meghan H. Grabel
Profile | Add me to your address book

2929 North Central Avenue
21st Floor

Phoenix, Arizona 85012
Telephone 602.640.9399
Facsimile 602.640.9050
mgrabel@omlaw.com

omlaw.com
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CONFIDENTIAL AND PRIVILEGED COMMUNICATION OF COUNSEL

This email message is for the sole use of the intended recipient(s) and may contain confidential and privileged information. Any unauthorized review, use, disclosure or
distribution is prohibited. If you are not the intended recipient, please contact the sender by reply email and destroy all copies of the original message.

From: Anthony Beuché - FCDX [mailto: TonyBeuche@mail. maricopa.govi
Sent: Monday, April 11, 2016 2:30 PM

To: Grabel, Meghan

Cc: Wayne Peck; Wayne Peck - FCDX

Subject: RE: ABC Response to FCD 12/23/15 Requests for Correction

Meghan,
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The revised plan of development has been received and the substantive review period has resumed. The standard
review period is fifteen (15) working days.
Thanks,

Tony Beuché, P.E., Manager

Floodplain Use Permits for Sand and Gravel
Flood Control District of Maricopa County
2801 West Durango Street

Phoenix, Arizona 85009

Email: TonyBeuche@mail.maricopa.gov
Office: 602-506-2329
Fax 602-506-4601

How are we doing? Click here to send us your feedback.

From: Grabel, Meghan [mailto:mgrabel@omlaw.com]

Sent: Monday, April 11, 2016 12:31 PM

To: Anthony Beuché - FCDX

Cc: Wayne Peck

Subject: ABC Response to FCD 12/23/15 Requests for Correction

Tony:

Attached, please find both a pdf and word version of ABC’s Response to the FCD’s 12/23/15 Requests for Correction
associated with ABC’s May 1, 2015 filing. The revised Plan of Development referenced in ABC’s Response will be
hand-delivered to your office this afternoon. Pursuant to Section 403(B)(3) of the Floodplain Regulations for
Maricopa County, ABC requests that it be issued a permit of short duration to govern the duration of the permit
application process. Please let us know what we can do to expedite that request.

Best,
Meghan

Meghan H. Grabel
Profile | Add me to your address book

2929 North Central Avenue
21st Floor

Phoenix, Arizona 85012
Telephone 602.640.9399
Facsimile 602.640.9050
mgrabel@omlaw.com

omlaw.com
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CONFIDENTIAL AND PRIVILEGED COMMUNICATION OF COUNSEL

This email message is for the sole use of the intended recipient(s) and may contain confidential and privileged information. Any unauthorized review, use, disclosure or
distribution is prohibited. If you are not the intended recipient, please contact the sender by reply email and destroy all copies of the original message.
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Meghan H. Grabel

mgrabel@omlaw.com Direct Line  602.640.9399
2929 North Central Avenue Telephone  602.640.9000
21stFloor Facsimile 602.640.9050
Phoenix, Arizona 85012 omlaw.com

April 12, 2016

William D. Wiley, P.E.

Chief Engineer and General Manager
Flood Control District of Maricopa County
2801 West Durango Street

Phoenix, AZ 85009

Re: AB.C. Sand & Rock Co., Inc.
Floodplain Use Permit — Request for Permit of Short Duration

Dear Mr. Wiley:

I represent ABC Sand and Rock Company (“ABC”) in its attempt to secure a Floodplain
Use Permit from the Maricopa County Flood Control District. As you may know, ABC
submitted yesterday a revised Plan of Development based on 2016 topography that meets the
requirements of the Flood Control District’s engineers, as identified to us in a March 3, 2016 pre-
application meeting and in additional communication thereafter. Given that submittal, and
pursuant to Section 403(B)(3) of the Floodplain Regulations for Maricopa County, ABC requests
that it be issued a permit of short duration to govern for the duration of the permit application
process.

ABC maintains that it has had the District’s consent to operate in the floodplain for the
past several years and does not intend to waive that argument through this request. However,
given the District’s position on that matter and your March 21, 2016 Final Decision and Order,
ABC respectfully requests that a permit of short duration be issued to ensure that ABC is in
compliance with its permitting requirements from the District’s perspective.

I appreciate your prompt attention.
Sincerely,

Nafant

Meghan H. Grabel

MHG:pdp
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Flood Control District

of Maricopa County

www.fcd.maricopa.gov

REG'D OSBORN MALEDOMN RA.

William D. Wiley, P.E. ;
Chief Engineer and April 15, 2016 APR 1¥ 2018
General Manager i R =
2801 West Durango Street
Phoenix, Arizona 85009 Ms. Meghan H.Grabel — —— -
Phone: (602) 506-4708
Fax: (602) 372-0989 Osborn Maledon .

2929 North Central Avenue, 21% Floor

Phoenix, AZ 85012

RE: A.B.C. Sand & Rock Company, Inc.
Floodplain Use Permit Application SG15-003 Request for Permit of Short Duration

Dear Ms. Grabel,

This is to advise you that your request that a Permit of Short Duration be issued to your client A.B.C.
Sand & Rock Company, Inc. pursuant to Section 403(B)(3) of the Floodplain Regulations for
Maricopa County is denied.

A Permit of Short Duration is issued when the Floodplain Administrator is comfortable that an
application has only minor corrections that can be resolved during the pendency of the short duration
permit or when there are compliance issues at a site that are not resolved before an existing permit
expires. Your client does not have an existing permit.

While your client had a Floodplain Permit that expired in 2012 to operate a mine at this same location,
the plans and data in support of that permit are substantially different than the plans and data that have
been submitted by your client for a new permit. District staff has not yet determined through an in-
depth review whether the new data supports the assumptions and conclusions made by your client’s
engineers in developing the new plan. It is, therefore, impossible without this review, to make a
reasonable determination whether only minor corrections are necessary or if substantial changes,
revisions or information will be required to move forward.

Finally, the March 21, 2016 Final Decision and Order you reference provides: “unless and until all
penalties have been settled in full, no permit shall be issued and ABC may not operate within the
floodplain of the Agua Fria River.” Therefore, unless and until the imposed fines have been settled, it
is not possible to issue the Permit you request.

Sincerely,

R

r— M R -
\ =" N . 7 —

.oy T o R o

William D. Wiley
WDW:pt

Cc: Wayne Peck, MCAO
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From: Peck Wayne

To: Grabel, Meghan

Sent: 5/17/2016 10:43:02 PM

Subject: FW: Meeting with FCD/1983 defendants
Meghan

Based on the advice of counsel in the pending litigation, as set forth below, the District is cancelling the meeting
scheduled for Wednesday, May 18, 2016 at noon. The District staff has been instructed not to meet with
representatives of ABC at least until direction is obtained from the court. While I understood that the purpose of the
meeting was to discuss your client’s response to the most recent substantive review letter from the District dated May
6, 2016, all of the issues involving the application, the litigation and the pending appeal before the Board of Hearing
Review have become intertwined.

I have been informed by the District that your engineers are free to submit written questions concerning the review
comments and staft will expeditiously respond to any such questions. However, if such written inquiries are
forthcoming, they should be sent to me for distribution to appropriate staff.

Wayne J. Peck

Deputy Maricopa County Attorney
222 N. Central, 11" Floor
Phoenix, AZ 85004

direct: 602.506-5269

fax: 602.506-8567

Email: peckw@mcao.maricopa.gov

CONFIDENTIALITY NOTICE

The information contained in this e-mail is legally privileged and confidential information intended only for the use of the
individual or entity named above. If the reader of this message is not the intended recipient, you are hereby notified that any
dissemination, distribution or copy of this telecopy is strictly prohibited. If you have received this e-mail in error, please
immediately notify us by telephone & retum the original message to us at the address above via the United States Postal
Service. Thank You

From: STully@hinshawlaw.com [mailto:STully@hinshawlaw.com]
Sent: Tuesday, May 17, 2016 2:43 PM

To: Peck Wayne

Subject: Meeting with FCD/1983 defendants

Wayne,

I have learned that a meeting has been scheduled tomorrow between an attorney for ABC and ABC's engineers and flood control district
staff. I further understand that ABC has requested to tape record the meeting. I have been told that the regulations do not provide a right to such
a meeting, but that they are provided as a courtesy. Given the outstanding lawsuit against a number of the individuals scheduled to be inthe
meeting as well as the district, the attendance by counsel and the desire to tape record it (indicating a desire to use it as part of the lawsuit). I
do not think that such a meeting should go forth and cannot advise my clients to attend. Please cancel the meeting and direct ABC to submit its
comments inwriting Let me know if you want to discuss further.

Steve

Stephen W. Tully

Partner

Hinshaw & Culbertson LLP
2375 E. Camelback Rd.
Suite 750

ABCSR00001304
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Phoenix, AZ 85016

Tel: 602-631-4400 | Fax: 602-631-4404
Direct 602-337-5524 | Mobile 602-820-1170
E-mail: STully@hinshawlaw.com

Hinshaw & Culbertson LLP is an Illinois registered limited liability partnership that has elected to be governed by the
linois Uniform Partnership Act (1997).

The contents of this e-mail message and any attachments are intended solely for the addressee(s) named in this
message. This communication is intended to be and to remain confidential and may be subject to applicable
attorney/client and/or work product privileges. If you are not the intended recipient of this message, or if this
message has been addressed to you in error, please immediately alert the sender by reply e-mail and then delete this
message and its attachments. Do not deliver, distribute or copy this message and/or any attachments and if you are
not the intended recipient, do not disclose the contents or take any action in reliance upon the information contained
in this communication or any attachments.
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Meghan H. Grabel
0 S B O R N mgrabel@omlaw.com Direct Line  602.640.9399
MALEDON
2929 North Central Avenue Telephone  602.640.9000

A PROFESSIONAL ASSOCIATIDN 21st Fleor Facsimile 602.640.9050
ATTORNEYS AT LAW Phoenix, Arizona 85012 omlaw.com
July 1, 2016

William D. Wiley, P.E.

Chief Engineer and General Manager
Flood Control District of Maricopa County
2801 West Durango Street

Phoenix, AZ 85009

Re: A B.C. Sand & Rock Co., Inc.
Floodplain Use Permit — Request for Permit of Short Duration

Dear Mr. Wiley:

As you know, our firm represents ABC Sand and Rock Company (“ABC”) in its attempt
to secure a Floodplain Use Permit from the Maricopa County Flood Control District. On
February 12, 2015 you offered ABC a permit of short duration “during the application process if
required.” ABC submitted its original Plan of Development on May 1, 2015 and requested a
permit of short duration, which the District denied. On June 15, 2015, ABC was assured by Joy
Rich and other representatives of the District that no permit of short duration was necessary. On
November 2, 2015, the District initiated an enforcement action, indicating that a permit of short
duration was necessary after all.

On April 11, 2016, ABC submitted a substantially revised Plan of Development based on
2016 topography that meets the requests of the Flood Control District’s engineers that were
identified to us in a March 3, 2016 pre-application meeting and in additional communication
thereafter. With that application, ABC again requested a permit of short duration. On April 15,
2016, you again denied ABC’s request. You claimed to base this denial on three rationales: (1)
ABC’s new plan of development is substantially different from its prior plan of development; (2)
the District had not yet fully reviewed the new plan of development; and (3) through your Order
issued March 21, 2016, you determined that the District would not issue any new permits until
all the fines you assessed had been paid.

Since that time, we have reviewed the files of numerous other sand and gravel mines
operating in and around the Agua Fria River and have not found a single other instance where a
permit of short duration was denied. To the contrary, we have found multiple instances where a
permit of short duration was spontaneously offered by the Flood Control District for various
reasons, including to allow mines to continue operating after their permits have expired but
before the mine is able to successfully apply for a new or renewed permit by submitting a
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Tony Beuché, P.E., Manager
July 1, 2016
Page 2

substantially different plan of development. ABC therefore respectfully submits that it is not
relevant whether its new plan of development is substantially different from its prior plan.

Meanwhile, the District has now thoroughly reviewed ABC’s submission, issued new
guidance on what changes ABC needs to make to its new plan, and met with ABC’s engineers to
further discuss and clarify the District’s requests. Nearly all of the District’s remaining requests
relate to remediation such as backfilling certain areas or restoring certain setbacks. ABC’s
engineers are in the process of further revising its submission to address the District’s concerns.
ABC therefore respectfully requests that you take notice of ABC’s good faith submittal, as
thoroughly reviewed by the District’s engineers, and subsequent efforts on both sides to finalize
ABC’s new plan of development.

Finally, today the Board of Hearing Review will issue an Order under which “[t]he
District shall not condition issuance of a Floodplain Use Permit on payment of the Demand.” In
light of the subsequent events that have occurred since ABC last formally requested a permit of
short duration, ABC again respectfully requests, pursuant to Section 403(B)(3) of the Floodplain

Regulations for Maricopa County, that it be issued a permit of short duration to govern for the
remaining duration of the permit application process.
I appreciate your prompt attention.
Sincerely,

Wla,ﬁ{fu\f{-,

Meghah H. Grabel

MHG:pdp
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BEFORE THE MARICOPA COUNTY FLOOD CONTROL DISTRICT
BOARD OF LIEARING REVIEW

[n the Matter of: FA 95-048A-2016
ABC Sand and Rock Company, Inc. FINAL DECISION AND
ORDER

Frocedural Fhacts:

1
i,

[ ]

.

On May 8§, 2013, Maricopa County Flood Contre] District (the “District™) issu

of Vielation and Cease and Desist Order 10 ABC Sand and Rock Company, e,
(CABRCT).

On Navember 2, 2015, the District scheduled a hearing on the Notice of Yiolation -
Cease and Desist Order issued May 8, 2015

On Juneeary 4, 2016, Hearing Officer Hareld 1. Merkow heard oral argument and
revicwed bricfing suhmitted by the District and ABC. both of which were represented by
cownsel,

On March 7, 2006, the Hearing Qllieer issued 4 Report and Recommendation
{“Recomnended Decision™). The Hearing Cffieer recommended that the Chief Engineer
of the District (“Chief Enginecr™} order: (1) ABC immediately obtain an approved permiit
and cease and desist mining or associated activities enol 1 obisins such permit; and (2)
AR pay a penalty as a resull of mining withouwt the required permit.

O Maech 2F, 2016, the Chief Engineer. William T3 Wiley, tssued a Final Decision and
Order (“Final Order™ containing findings of fact and eonclusions of law. The Final Order
ordered ABC to: (1) Comply with she Floadplain Regulations of Maricopa County by
obtaining a Floodplain Use Permud; and (2) pay a penalty. The penalty was divided into
four perieds: Period #£1 - no penalty: Period 42 — 33 000.00 penalty; Perod #3 — penalty
ol $500.00 per day imposed far the 146 deys, totaling $73.000.00; Period #4 - penalty of
S2.500.00 per day imposed {or 75 davs (threugh Jate of the Recommended Decisiong,
todaling $187,500.00. to conunue aceruing daily.

On April 4, 2016, ABC appealed the Chiel Lngincer's Final Order to the Maricopa

County Fload Contrl Thistriet Roeard of Hearing Review (the "BoliR™. ABC™s Netice of
Appeal and Request for Bricfing Schedule (*Notice of Appeal™ was “hand-delivered” to
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the “Clerk of the Baard ol Directors™ at the IHsivict offices, listing Jolene Maiden as
Clerk of the Board of Directors. by, Maiden is the Clerk or the BuHR and located st e
address of BollR counsel. The Matice of Appeal was furwarded to Ms. Maiden by
Dyistrict Chief Eneineer Wiley on April 6, 206, ABC pave notice that it "appeals the
Final Decision and Order issucd by the Chief Enpineer...on March 21, 20167 See Notee
of Appeal

7. The BoHR held & review hearing on June 16, 2016, and ABC and the District, both
represenicd by counsel, presented arguments. The hearing was continued unul Tely 1,
2016,
g Afier hearing orat argument and deliberating in open sesston, the Bol [R voted
wsanirnously o approve in part and modily in parl the Chic Engincer’s Final Crder,
Findings of Fact:

The Board of Hearing Heview nas reviewed the adminisitative record meluding the

Beeommended Diecizion, the Final Order, and oral argument from baoth parties, and finds the
follewing facts:

1.

[

Tad

The Bol R finds both parties 1o be credible. although equal weight is not given to all
evidenue,

ABRC Sand and Rock Company, [ne. is an Arizons Caorporation. ABC operates a sand
and gravel mine on properties awned by Rave Barth, LLC. an Arizona Limited Liability
Company and by the Arizona State Land Department, "The sund and grasvel mine
opcrated v ABC is located in unincorporated Maricopa Counly, within the jurisciction
of the District.

The sand and gravel mine eperated by ABC 15 located within the repulated floodpiain of
the Agua Frin River.

Ay development which will “divert, rewavd, or obsiroet the flow of water in any
witercourse and threaten putdic heallh or sefety or the general wellane™ may ooeur caly
upon written muhorization by (e Bourd of Threctors of the Dhstrict or its designee. See
Baricops County Floodplain Regulations. 401{A%

The Board of Direciors of the District has authorzed the Chiel Eagineer and General
Blanager o provide 1 written awthorization neeessacy o allow development within a
floodplain. Maricops Counly Floodplain Regulations, 201, The procedure for obtainiog
the required written authorization is by way ol a4 Floodplain Use Pennil, See Maricopa
Counly Floodplain Repulations, 4010AY,

-3}

ABRCERCOIDADG

APP369



Go to Previous View

Go to Table of Contents - Appendix

0.

13

A sand und gravel mining operation located within a fluodplaim 13 development which
will “*divert, retard. or obstruet the fow of water in any watercourse and threaien public
heatth or safety or the general wellare.™ See Muricopa County Floodplain Regoiations.
24

The District granted ABC a permit 10 operate a sand and gravel mine For a short duration
on dMareh 15, 2012 and expired on July 16, 2002, See Final Order at L and L)

Since July 16, 2012, ABC has pperated a sand and pravel mine in the floodplain of the
Apgua U'ria River, See Final Order at TR

Since July 16, 2012, ABC has neither oblained nor possessed a validly issued Floodplair.
Jse Parmit for its aperation of a sand and gravel mine in the flooadplain of the Agoa Fria
River. See Final Oreder at TL.

Between July 16, 202 and January 28, 2013, ABCs Flocdplain Lise Permil status was
wiclear and subject o litigation before the BollR, the Maricopa County Superior Court,
and he Court of Appeals for the State of Arizona, On Januacy 28, 20135, the RoHR
issued an Order helding that ABC did not possess a valid Floodplain Use Permit
authorizing ABC s eperation of the sund end gravel rune 10 the floadplain of the Apua
Fria River. See Maricopa County Flaod Control District Board of Hearing Review TFinal
Diecision and Oreder {January 28, 2015), Exhibit 41!

Trothe January 28, 2015 Order, the BoHR conciuded that no penalty or fine was justified
against ARC for the 2012 Final Decision and CGrder due to mitigating circumstances
deseribed in the BolB s Order. See BobIR January 28, 2005 Crder, Exhihit 47

The January 28, 20135 decision of the BoHR stands as a valid Orvder of the BoliR, The
Tamuary 28, 2015 Ornder was upheld by the Maticopa County Superior Cowrt and is new
being appcaled to the Couwrl of Appeals lor the State of Arzona. See Final Order at L},
Exhibit 47, AR Sand and Rock v. Maricapa Cowndy, LC205-000096 (March 18, 2016).
ARC Sanmed aned Rock v Murfeops Cowrty, CVIH-0294 (aadz Gt App, Bled May 20,

201 6).

From and after the January 28, 2015 Order, numerous cormespondence was exchanged
hetween representatives of ABC and representatives of the Distriet, ineloding but oot
limited to the exchanpges described throughout paragraphs 34-33 below,

{n February 27, 2015, ABC tiled an amendment to their last valid floodplain use perme,
which expired 0 2011, ineleding a filing foe. See Exhibit 5

Qo March 13, the District rejected ABL s Febeuary 27, 20135 subrmuttal, Anding thar the
submittal did not comply with epplicable regulations partially becauze ABC could not file

" "Fhis is the second in a series of cases between the District ard ABC. The prior history is
recited in the BoHR s Junwary 28, 2015 Crrder.

et
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1.

20

22,

24,

an amendment o an expired permit. ABC was notified that 11 was mining a1 15 own nisk
without g permit and subjeet o daily fines up to 31000000, See Exhibit 52

Un April 15, 2015, the Distniet agaim told ABC tha: it was miniag witheut a {loodplain
use petrit, subject to fincs, The Distriet also staed that (f by Say 1, 2015 ABC has not
subtmitted the necessary paperwark and foes, the Distriet would be farced w eommence a
new gnforcement action. See Exhibit 53,

Om May 1, 2015, ABC subsnitted to the District an application for a Floedplain Use
l'ormmit 1o albow o sand and gravel mine o be operated by ABC within the Floodplain of
the Apua Fria River (the Vapplicatien’™). See Bxhibit 33

On May &, 2013, the District 1ssucd 1o ARC a Natice of Violatian — Ceasc and Desist for
unpermitied activities, See Exhibit 58,

On May 12, 2005, ARC informed the District that ABC had not reeerved an
acitinistrative completeness etter or a list of ssues to achicve compicteness, AT also
reiterated it belief that the District would not take enforcement action against ARC
during the application process, Jee Exhiint &ik

O June 15, 2085, ABC and the District et 10 diseuss penmitting issues. The parties
agreed that a hearing for the Natice of Vielation would not be sct a1 that arme 1o allow the
partics to focus their attention on the permil application. See Exhabt 3.

The District Frequently stated o ABC that although the District agreed (o forbear the
scheduling of a hearing on the 1ssued Notice of Violation, ARC continued to operate in
vialation of the Reguiations aned state stputes and that ATRC must cease and desist

" operations until 2 valid Fioodplain Use Permit was obtained, See Final Grder at LRI

On June 16, 2015, ABCs application was deemed to be administratively complete by the
Disiriet, therehy beginning sebstantive review. See Exhibits 63 and 64,

On June 30, 2013, the Disteict provided to ARC a report oudining thirty-seven (37)
deficienvies in the application. The District did not provide ABC a specitic due date for
responsas, See Exhibi 64,

On July 24, 2005, the District and ABC traded correspondences, with ARC stating hat it
hoped to submit a response to the thirty-seven {37} deficiencies identified in the June 30,
2015 letter. See Exhibt 66,

On August 19, 20015, ARC staled they are dilkgently working lo complete various {asks
and hope to be done by the end of September. This Included reviewing whether
developing a new Plan of Development (coordinating ABC's three mining glans inlo one
plan) 13 possible. See Exhibit 71, The District responded with a detailed list of issues w
review 1f AR were to proceed with a new PMlan of Deveiopment. The District did ol
provide ARC aspecific due date for responses. See Exhikit 73,
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27,

37

In September urik October 2015, ABC changed counsel. ARCs new counscl met with
the District. ABC claimed that it was not given a speeific due date in which 10 submit its
responses. See ABC Brief at 6.

As of Movember 2, 2015, the District had not received g reply to the June 30, 20: 5 report
outlining thirly-seven (37} deficiencies in ABC s floudplain use permit application. See
Final Order at LFF.

Un November 2, 201 5, the Thstrict sent to ABC o Notice scheduling 1he hearing on the
Matice of Vinlation - Cease and Desist Order issued May B, 2015 See Exhibit 76.

On November 3. 2015, ABC respanded to the Distrizt, reiterating their understanding that
the Disiricl wouid nat scheduie a hearing for the Notice of Violation. See Exhibit 77,

Qn November 10, 2013, the District respended 0 ABC, stuling that ABC continued to
operate in vislation of the law since 2002 and meade no prropress singe the applicaion
filed in May 2013, The District also stated that if ABC provided responses thrat met the
applicable regelations i a timely manner before the tcaring, the District would consider
reaching a tinal resolution with ABC, See Exhibit 78.

On November 13, 2015, ABC provided 1o the District 4 partial response to the Frirty-
seven (37} defictencies autitned in the Distriet's June 30, 2015 repart. See Lxhibit 749,

On November 30, 2015, ARC provided 10 the District its completed tesponse 1o the
thirty-scven (37) deficiencies outlined in the District™s Jene 3¢, 2018, See Fixhibit 0.

On December 23, 2015, a formal repert was provided 10 ABC by the Distriel udvising
ARC that the Nevember 13 and 30 responses failed to address the substantive items sat
forth in the June 30, 2015 report from the Thstricl, See Final Order ar LIk, Exhibit 47.

On January 4, 2016, u hearing was held before learing Citice Harold Merkow on the
Notice of Vialation - Cease and Desist Order jssued mMay B, 2015, Both ABC and the
District wus represented by counsel. See Recommended Decision,

Fhe Hearing Officer limely heard the malter and issued a Recommended Deeision bo the
Chief Enginecr an March 7, 2016, Sew Recommended Decision,

Tlearing Otficer ITarold Merkow recommended that the “C ief Engineer enter an Order
directing ABC Sand and Rock [sic] to immediately obtain an approved permit for its
mining operations and cease and desist from conducting aty mining or associated
activities untif it obtains such permic” See Recommerded Decisiar at p &

The Chief Cigincer tinely reviews:d the Hearing Otficer’s Recommended Decision and
issted hiz Order on March 21, 2008, See Final Order
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34

30,

41,

41.

42,

44,

The Hearing Officer and ihe Chiel Engincer coneluded that ABCs angeing mining
aperation in the Agua Tria Hood way and delineated floodplain. after the expiration of its
Noodplain permit on fuly 15, 2002, constituted an unpennitied “development”™ within the
meaning of the District’s rutes and vepulations ard a2 viedation of the Floodplain
Fegulutions for Maneopa County. See Tinal Oreder Folf at LL; Recommendad Decision
at Conclusion 4-3,

The Flearing Officer recommended and the Chiel Enginear ordered that, pursuant to
AR S 483613, ABC must obiain a Fleodplain Use Permit for its activilics, See Fimsl
Oweler at TILB.: Recommended Decision at Conclusion 3-4,

The Chief Enginecr found that each correspondence from the District advised ABC that it
wis not authorized 1o operate a sand and gravel operation within the Hoodplain of the
Agua Fria River, that (f ABC desired to coptinue to operate, 1§ must oblato g valid permit,
and thal because no valid permit existed, any such operations sust couse and desist. See
Final Orderat LS and 1T,

The Chisf Engineer found that as of the date of the Finat Order on Mareh 21, 2016, the

U R U Uy o, g IR, SR T L T P TS I N T gty N, B Y ST T W IR JL (L
SLEDHLATIII Y 1S5S S0 EAOTI T Lk TS 2y, 4 2 TEPOTL ITOIN TR LATSICHSL 1 LELE elTIPRITCe RN
by AR lor a Floadplaim Tlse Pecrmit o allevw the operation of a sand and sravel mine
within the floodplain of the Agua Fria River had not been addreessed. See Finad Order at
LEK.

The Chicl Enpincer ordered, pursuant 1o ARS. § 48-3015, to impoese fincs on ABC as
follows: Periog #1 — oo penally, Period £2 — $3.000.00 penalty; Period £3 — penalty of
$300.00 per day imposed for the 1460 days, wtaling $73.000.00; Period #4 - penalty of
§2.500.00 per dav impozed for 75 davs {through date of the Report and Recommendation
by the Hearing Offices), totaling B187.300.00, ta continue accruing daily undil the daie
ABC ceases 10 operate in the Hosdplain without a valid floodplan sse permit,. See Final
Crder s LLC,

The Chiet Engineer stated that the [ine was basad on (i} the continual operation of the
sand and gravel mine in violation of the Regulations; (i1} the disregard of repesled
demands by the Districl that a permit be obtained; and (iii) the refusal to cease and desist
operations until a pennit was oblained. See Final Order at p. 6.

At (he Review Hearing ai June 16, 20014, hoth ABC and the District, represented hy
counsel, provided briels and gave oral sreument on ABCs appead of the Finat Order,
ABC arpued the Chief Enpineer’s Final Order was arbitrary, that enforcement was nat
necessary based on the District’s statement i1 would forbear enforcement during the
application process, that ABC was diligently pursuing the application. that the District
never pravided response deadlines, and that a penally was not supported by the record.
The Distriel arguesd thal ABC dul e passess a valid Doodplam use pennit, that the
[Hstrict never promised (o forbear actual enforcement, that it only promised to lotbear
scheduling of the enforeecoent hesring provided ARC dilipenty pursoed the application,
that ABC did net diligently pursuc the application, thal the Tistriet repomtediy told ABC
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46,

47.

48.

44,

54,

{0 cease and desist operations or be subject to a penalty, and that a penalty s appropriate
and necessary. See Final Order, ARC Notive of Appeal, Distiict Brief, and June (6, 2010
oral arpumernt,

Rused on consideration of the evidence before it. the BoHR finds that ABC was and is
aperaling without a Floodpiain Use Permil sinee &t least July vo, 212, and that the
Distrasl tias 1o 1sstied a sew Floodplain Use Permit 1o ABC sinee that thne,
Additionally, the canduct of the District as described by ABC has not created a permit.

Rased on the consideration of the evidence before it, the BollR also finds that the
District™s “stay of enlorcement” while ABLC went through the pennit applicstion process
following tne BoHR' s Janpary 28, 2013 Ocder did not permit ABC to operate without a
permit. While the Distnict did agree to forbear enforcement during the application
process, the Distriet’s stay of enforcement referred to scheduling a hearing on the Notice
of Violation, not the suspension of the Floodplain Repulations, and was ted e ABC s
diligent pursuit of the application. ARC has not provided sulficient evidence 10 establizh
that the Districl’s agreement to forboar cnforcement was breader than this, ABC
operated under ils mistaken understanding of the District’s of e 1o forbear enlorcentent
partiatiy due to the parties” difficuliies in communicating with one another. Nevertheless,
the weipht of the evidence shows thal the Dislriel adequalely stated its enforcement
POSLLTE 017 NUMerous socasions, as slated throughout these findings.

Rased on the consideration of the evidence belore it the BuHR also fnds that ABC did
nat se diligently pursue its application that substantial mitigation of the Chicf Fngineer™s
penalty 18 warranted. While the [istrict did not provide specific response dates for ARC
to adhere to during the substantive review period, ARC took an unteasonable amount of
time to respond to the stated deficiencies in the spplicanon. 17 ABC believed the Dhatrict
was wireasomable in its demands regarding Lhe application, :r was ABC s responsibility 1o
take the necessary action o bring those complaines (o a body which coubd grant reliei
ABC did not thmely respond o ourstanding deficiencivs in the application and did not
seek relied clsewhere.

Based on the eonsideration of the evidence hefore it, the Bol IR also finds that ABC was
properly nutified that 1t was operating without a permi: and ordered to cease and desist
orreralions until A pereit was ohtained. ' While there is no evidence that the Bistrict told
ABC in eeeh correspundence” o cease and desist cperations, ABC was told to cease and
desisl operation or multiple eceasions during this process, which ABC still has not done.

Based on the considerstion of the evidence before it, the Bol IR finds that the Disirict,
while clear in expressing its (miention that ARG proceed expeditionsly, did net provide
concrels dates by which il gxpected responses 10 1ts statement of deficiencies and tha:
ABC did not seek to clarify such dates. Ag a result, the pandes did not, and still may not,
share expectations on when and how a Floodplain Use Permein shoukbd be tssued,

Hused on the consideration of the evidanee before it and stalements of ABC
representatives, the BoliR finds dhat there is a reasonable possibility that ABC will
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coniinue to nperate its sand and grave! operation within the delineated loodplain ol the
Aqua Fria River even alter this board issues its decision and order.

Conclusions of Law:

Dased upon the foregoing Findings ef Fact, the BolIR conctudes as tfollows:

l.

i-J

The BoHRE reviews this matter pursuant 1o Resolution FCD 20E2R002, Appendi A
f*BoHRE Review Procedures™ and A RS § 48-3615.01. The BolR is limited to review
of the reeord of proceedings before the Hearing Ofiicer, including the Chief Engineer’s
Final Order, the partics® brieis, and oral argument before the BoHR; no new evidence
shall be intreduced nor @5 a thal o pove permitied. See BoldR Review Procedures, A,
ARE §48-36015.01(11.

The BobiR has junsdiction o hear this matter. ABC's Notice of Appeal was timmely, in
writing, addressed o the Clerk of the Beard of Directors, and appealed the emire Final
Order, See ARS. § 4B8-3615.00{H), Botll Review Procedures. 3. Any percelved
procedural deficlency 1s technical at worst, and ihe Noiwe of Appeal was uliimaiely
delivered ta the BoHR clerk by the Chicl Engincer. The Mhstrict was on notice amd not
mtisled nor prejudiced by ABC s Nodiee of Appeal. Sec flanen v, Biflis 101 Axie, 6
(1967 (finding that "t Jhe necessary test is...whether sufficient notice of the appeai was
catveved to all of the appellees, neither misleading nor prejudicing them™}

The RaHR is to “roview any deeision and order of the chief engineer o hearing nfficer.”
ARS, §48-3615.01(H).

The BoHR “may deny, approve or modify the order of the chicl engineer or the order of
the hearing ofticer”™ Sece ARS, §48 2615010 BoHR Review Procedures, H; 480
Sened e Rock v, Maricopa Couny, LC2015-0000%0 (barch 18, 2414).

The Chief Engineer has jurisdiction over this matter pursuant to A RS § 48-3613 and
Floadplain Regilations article 7.

B vmlaw ] for any person 1o engape in develfapment in the flocdplain withou: a
Floadplain Use Permit or 0 engage 1n any development that is not in compliance with an
active Floondplain Tse Peromit: and it 12 unlawind without wotten authotizaten from the
[hsdries o damage or interfere with a facility that is owned, operated or otherwise under
the jurisdictuon of the Distoet. See A RS, § 48-3615.

AR activities (onpoing mining operation in the Agua Fria fieodway and delineated
flaeelplain. after the sxpitation of its floodplain permit of short duration on July 16, 2002,
and alter the issuanee of the BoHE™s Order an Junuwary 28, 2015 finding ABC did ool
iave 2 permity fall within the meaning of the Distrizt’s Enlorcement Rulbes for
“development.” which reguire written authorizstion from the District as required by the
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Floodplain Regulations for Maricopa County in force at the time of the violation. See
AR.S &5 48-3615(A) and 48-361 3.

% The submission of applications, celawed supporling doguwmenls, snul applicadon fees alone

does not prant a valid permit of create & permil shicld, and therelore no eMfeetive permit is

curtently in place. See Recommended Decision Conclusions; Maricopa County
Floodpla Regulations. Section 401, 403,

% Enlorcoment Rules for vislations of the Floodplain Regulations for Marcopa County,
adopted pursuant to ARS. §§ 48.36073, 483609, 433615, 48361501, and 48-3615.02.
provide for eivil perultivs for violations in the form of fines not to exceed (hat which is
chargeable for a Class 2 Misdemcanor, A Class 2 Misdemeanor slloves op to S1T0.000 per
viptation lar an Enterprise with cach day the violation continues constituling i scpergle
violation. See afve A RS 13-803{4) ADCs activities without a permit constituie a
baziz lor enddl penaltes unti] de violations are resobved. See Recommended Trecizion
Conclusions: ARS. § 48-3615.

PREEUN, LNV PL IRV
ML, LOHENPL LA, AWk LT

11, The BoHRE holds that the purpose of ¢ivil penalties is 1o deter wolations of te Taw and
the Floodptain Regulations and 1o bring development into co

Floodplain Regulations.

a1

11.  The BoHE holds that continued operation ot a sand and gravel operation in a floodplain
withott a Foodplain Tse Pennit atter receipt of a Notice of Violation and Cease and
Desist Ocder 15 a vielaton warranting penalties. The Bel IR further holds that stazements
miade by ABC In the course of this heaiing that it has *no choice™ but 1o continue
operaling duc w the coonamiz impaet on ils owner and employces fome o reasonable
basiz for imposilion of coatinumg penaltics emtil such time a2 ABC comues inta
compliance with the Fleodplain Regulations or ceases such operation, as st forth in (his
order in mere detail.

Final Order:

The BoHR finds that AT has continued 1w operate without a floadplain oge perntin ginee
theit last permit for shorl duration expired o Jaly 20020 Since ths time, ABC has been
repcatedly told by the Distdet that a valid floodplain use permit is requeced. The BoBHR 15 an
coforeement board tasked with reviewing nitices of violation issaed by the Chiel Eagineor. The
RoHRE does not sitin review of the permit process and cannod 1ssoe a permt; thet is the role of
s Flowdplam Bevivw Board and ultimatels the Board of Dhirectors. Fvidence ol delciencies in
the application process, f any, may mitgate penalties. Here, i 15 elear that ABD needs 1o have a
validh permil for i1s mining aperations, that ABC hasg been operating withaut a permil, and that
ABC s operation without o Flaodplain Use Penmit has been an ongoing issue. In mitigation. the
Lristrict has been a timees ess than clearin providing specilic deadlines for ABC, buot has
consistently indicated that ABC must act expeditiously. The BaHR recommmends that the Dhstrict
consider cstablishing response dates in i1s requests for information and natices of deficiency and
requesting that the applicant apply for an extension if one i= needed or warranted. The Bolllk
belicves that such a procedure would benetlt both the DHstrict and future permit applicants,

ABRCERCOIDIS1E

APP376



Go to Previous View Go to Table of Contents - Appendix

While: the BetIR Ninds that o Jack ol commuon understanding of expected deadlines is s
rrthigating factor, o does not find that this faceor wareants setting aside penalties. Ultimately, the
apal of an enforcement action {5 w being about compliance. Tt is with that goal in mind tat the
BoHR issues the follew:ng arder.

In consideration of these Findings of Fact and Conclusions of Law, the Fleod Control
Disteict of Maricopa County Board of Hearing Review hereby determines our Ovder as follows;

1. The Chief Enginesr was not arbitrary in findine that ABC is required by law to have a
valid permit. See A RS, 3§ 48-3615 and 43-3613. The BoHR upholds the Chiaf
Engineer’s decision that since July 16, 2012, ABC has not had a valid Floodplain Use
Permii tn allow the operation of a sand and gravel mine within the flocdplain of tie Agna
Frig River. ABC is ordered 1o oblain and roaintain 4 Floodplaio Use Pemmit il wishes o
continue operalions. Accordingly, the Chief Engineer's “cease and desist™ order in the
Final Order is upheld und vach day that ABC operates without a valid Floodplain Lse
Permit would constitute an additional day of vialation of the Floedplain Regulations and
this Board’s (irder.

[E]

The Chee? Ergineet was rot arbitrary in finding that ABC s subjeet 1o penaitics for
operating in a floodplain without a valid Flondplain Use Permit and that penalties arg
approoriate. See ARS. § 48-3615. The BuHR upholds the Chict Ergincer’s Final Order
tor Periods #1 throueh #3 and modifies the penalties for Penod 24, ABC 15 ardered 1o
pav the following pomabties: Period #1 no penally; Period #2 — $5.000.00; Period #3 -
F500.00 per day for 146 davs totaling $73,000.00: and Pericd #4 — 51.000.00 per day
from December 23, 2013, until the District determines to 1ssue or deny a Floodplain Use
Permit. The BoHR expects both the Dustrict and ABRC to cooperate (o armive ai the
decision o issue o1 deny within g teasonable period of time,

3. At the Gine the THasinet reaches the decision te ssue or deny a Floodplain Tise Permee, the
Drisdrict shall caleulate the penally Lhen owing and seree o written demand upon ABC for
the amount due, The service of the detmmand shall fix the amount of penalty under
paragraph 2 of this order and ne additional peraltics shall acerue under that paragraph of
this order. ABC shall pay the demond amount not tater than 30 days after demand. The
Lvstrict shall not condition issuance of a Floodplain Use I'enmit on payment of the
demand, but may seek judicial enforcement of the order and any other penalties
awhorized by law if ABC does not pay within the 30 days.

4. If the Dizrict denies the permit, penalies under paragraph 2 of thiz order shal: ceaze, but

the [Mstrict may seck such other reliet and penalties from the BallR or the courts as
Justice may require should ABC continue operations.

5. The BoHE shail retain continuing jurisdiction over this matter anil an sppeal of this
order is perfected or the [ater of permit issuance, penalty pavment, or reselution of any

pemmiz appeal, 1 cither party acts obstructively or with undue delay notin accordance
with this ovder or if there s an allegation that the penalty denand &5 not in accordance

10
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willy this order, the aggricved parly may petition the BoHE [or sich relief as jushice may
require. [Disputes gver permilling reguirements most be taken to the Floodplain Review
Board or nther appropriate hearing bady. The BolR™s expectation 15 that no such
potition will be necessary.

Uone this day, Julv 1, 2016,

VSIWAA A

A ?“MS; w Chairman ot the Board of llmnnn chc‘-,-

. J"I.f'hn F Jl"’?"]' s,
R I S T L

Attest: Tolene Wawien
Clerk of the Toard of Hearing Review
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Maricopa County Attorney

BILL MONTGOMERY

VIA EMAIL

July 7,2016

Meghan H. Grabel, Esq.

Osborn Maldon, P.A.

2929 N, Central Avenue, 21st Floor
Phoenix, AZ 85012

Re: A.B.C. Sand & Rock Co., Inc.

Request for Permit of Short Duration
Dear Ms. Grabel:

Your letter of July 1, 2016, to William D. Wiley, Chief Engineer and General Manager of the
Flood Control District of Maricopa County (“District”) has been referred to me for response.
Please recall that your office is representing A.B.C. Sand & Rock Co., Inc. in on-going
litigation in which both the District and Mr. Wiley personally are named defendants.
Therefore, your direct communication with Mr. Wiley is improper absent consent from
counsel for the District and Mr. Wiley. Further recall that I have specifically instructed you in
the past that you are not to have direct communications with Mr. Wiley, but that all
correspondence are to be processed through this office.

You correctly state in your letter the Board of Hearing Review has determined that the
payment of all outstanding fines and penalties by your client shall not be a prerequisite to the
issuance of a permit to your client. Of course, the District will honor that decision.

As the caption of your letter correctly notes, a permit of short duration is a floodplain use
permit, albeit for a specific period of time that is shorter than the general life of a floodplain
use permit, which, under the current regulations, shall not exceed five (§) years. The
Floodplain Regulations for Maricopa County, at Section 403 B.(1)(e) require that a floodplain
use permit for the extraction of sand and gravel be tied to a plan of development. See also,
Section 404B. (1), (2) and (5).

The Chief Engineer and General Manager has reviewed your letter and your client’s request
for a permit of short duration. The Chief Engineer and General Manager has determined that

CIVIL SERVICES DIVISION
222 NORTH CENTRAL, SUITE 1 100 ¢ PHOENIX, AZ 85004
(602) 506-8541 ¢ TDD (602) 506-4352 ¢ FAX (602) BO6-8567 & WWW.MARICOPACOUNTYATTORNEY.ORG

ABCSR00001452
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Meghan H. Grabel, Esq.
July 7,2016
Page 2

he will issue a permit of short duration as your client has requested once A.B.C. Sand & Rock
Co., Inc. demonstrates that the on-going operation is substantially in compliance with the last
plan of development to support a floodplain use permit which is the Plan of Development
dated July 25, 2000 and mine report dated March 4, 2000 prepared by CMG Drainage
Engineering, Inc. and approved under FA95-048 issued on May 14, 2001 including references
to earlier permits, which are: the Plan of Development with revised plans dated December 21,
1995 and mine report revised July 17, 1995 and approved under FA95-48 issued on July 2,
1996 and on January 22, 1996 and; the revised Plan of Development and narrative report
dated April 10, 1985 approved under FA85-05 issued on April 30, 1985.

Sincerely,

MARICOPA COUNTY ATTORNEY
CIVIL SERV%CE;S”DIVISION

«* Wayne J. Peck
Deputy County Attorney

WIP/mf
ce:  William D. Wiley, P.E.

ABCSR00001453
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Gravel Resources of Arizona

P. O. Box 40730

Mesa, AZ 85274

Cell: 602-686-1422
E-mail: bendorris@msn.com

N\ BEEETWIER
January 13,2011 nEG ELIVE) \,\,
Jack M. Guzman !
Mine Inspector, Enforcement Officer M
Flood Control District of Maricopa County S

Sand and Gravel Branch, Engineering Division
2801 W. Durango St
Phoenix, AZ 85009

RE: SG05-004 FUP
Mr. Guzman,

Enclosed is Gravel Resources of Arizona’s application for the renewal of
floodplain use permit number SG05-004. A misunderstanding resulted in our
current permit to expire in July of 2010. Mr. Clint Glass has been working
with MCFCD on an amendment to the permit for the past several weeks. Mr.
Glass will now concentrate on the renewal of the application. We hope to
have it completed by early March.

Authorization to mine is also enclosed with a check in the amount of
$6400.00.

If you need more information or would like to discuss our process, don’t
hesitate to call.

Sincerely

;en ?;OITIS

e e e ——— e (R —
FCDO005226
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Flood Control District
of Maricopa County

SAND AND GRAVEL FLOODPLAIN USE PERMIT

FLOODPLAIN USE PERMIT
SG 05-004 Gravel Resources of Arizona

STIPULATIONS:
1. The Floodplain Use Permit shall expire on May 14, 2011 to allow you time to complete the

permit renewal process. After this date you will have to apply for a new permit including paying

the associated fees.

2. Development shall be in compliance with the Plan of Development & Stipulations of previous
Floodplain Use Permit SG 05-004.
lL ant Date
J / / '
” / 2 [/c /2o
I ltmdplim \dmmmt mn Date

2801 West Durango Street  Phoenix, Arizona 85009 Phone: 602-506-1501 Fax: 602-506-4601

FCD005229
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® *
Flood Control District

of Maricopa County

SAND AND GRAVEL FLOODPLAIN USE PERMIT

FLOODPLAIN USE PERMIT
SG 05-004 Gravel Resources of Arizona

STIPULATIONS:

1. The Floodplain Use Permit shall expire on September 14, 2011 to allow you time to complete
the permit renewal process. The mine plan resubmittal (submittal #1) has been received by the
District on March 29, 2011, and sent back to CMG Drainage engineering for revisions on April
14, 2011, and this short-term permit is to allow you time to complete the permit renewal
process. After this date you will have to apply for a new permit including paying the associated

fees.

2. Development shall be in compliance with the Plan of Development & Stipulations of previous
Floodplain Use Permit SG 05-004.
1\
Applicant Date J
/ L (» ] *
(()?J'G ,CE, L:",,.D'/ 5’ // 2o 1/
Floodplain Administratof’ Date

2801 West Durango Street  Phoenix, Arizona 85009  Phone: 602-506-1501 Fax: 602-506-4601

|
FCD005222
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BEFORE THE MARICOPA COUNTY FLOOD CONTROL DISTRICT
FLOODPLAIN REVIEW BOARD

Inre AB.C. Sand and Rock Company Docket FREB-2016-001
Applicant
FINAL ORDER AND

DECISION

P e . e L

Befare

Schaner. Vice Chair, Monger, Justice, Patel, and Dovalina, members, of the
Floodptain Review Board ("FRE™). Chair Martin resigned before the conclusion ol thus
matter. WMember Larchick did not participate in (his hearing or decision ol this matier.
Member Dovalina did not participate in the {inal decision.

Procedural History

On July 6, 2016, ABC Sand and Rock Company, Tnc. {"ABC™) appealed to the
Floodplain Review Board (“FRB™) requesting relief on bwo issues: (1) an inlerpretation
of Section 403{B} 3} ol the Floodplan Regulations for Maricopa County, which governs
permits of short duration; and {2) the Maricopa County Flood Control District’s
{“District™) demial of ABC’s request for a permit of short duration. On August 3, 2016,
ABC requested leave to supplement its Juty 6. 2016 appeal, which was granted on August
9, 2016, The FRB's review of ABC’s appeal consisted of items in the record and any
ather items otherwise authorized by law. On August I, 2016, and August 9, 2016, the
FRRB issued scheduling orders to assist in the conduct of the hearing. The matter was
heard by the FRB on August 24, 2016.

Jurisdiction

ABC urges ihat the FRB has jurisdiction over its request for interpretation and the
denial of iis requests for permits of shoit duration pursuant to Floodplain Regulation
409 A). The [Jistrict urges that no jurisdiction exists because ABC has nol [iled timely,
ABC has not complied with AR.S. § 48-3649, and that the District oftered, and did not
desnty, the July 1, 20016 permit request for a permit of short duration, but with conditions
that ABC judges unaceeptable.

Whilc there may be confusion over whether ABC™s April 12, 2016 request 1s being
appealed, in an exercise of caution, the FRE finds that it does not have junisdiction over

1
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appeal of the denial of the April 2016 request Tor a permit for short duration as such an
appeal was not umely filed.

The FRB [inds that it docs have jurisdiction over the denial of the July 1, 2016
permit request, which was denied by the District in a letter dated July 7, 2016. In Section
409, the first dependent clause {“after substantively complying with A RS, § 48-36497)
relates to the {irst independent clause (Man applicant for a license may file an appeal
seeking an interpretation of the regulations... ™), but it does not apply 1a the second
independent clause {"or an applicant may file an appeal challenging a denial of a
permit™}, which is separated from the dependent clause by a semicolon. MCEFPR §

40% A). This imterpretation makes sense: al the time of a permit denial, the District s
required to provide a statement justilving “the denial or withdrawal with relerences to the
slatutes, ordinances, executive orders, substantive policy statements or delegation
agreegmernts on which the denial or withdrawal 1s based.” AR.S. § 48-3645.1.1. Thus,
the demal leller serves the same purpose as the written statement under the Dirst claose
and AR5, § 48-3649 and recourse back to the azency 1s unnecessary. [ the Distnict fails
o provide a rationale, 18 failure 10 comply with A RS, § 48-3645 should not deprive the
applicant of s nghits,

On the [strict’s sceond argumend, that the appeal should have been filed no later
than August 6, 2016 rather than August 8, 2016 the FRB granted ABC’s August 3, 2016
request for lcave to suppiement its appeal on August %, 2016, ABC filed the August &,
2016 appeal as a precaution in the event the FRB did not grant ABC’s request for lcave.
Hecause ABC was permitted to supplement its appeal, ABC s appeal of the denial of the
July 1, 2016 request is timely. Regardless, where the due date falls on o Saturday,
Sunday or state holiday. an appeal is Uimely filed if received on the next working day. Cf
Ariz. R Civ. P. 6{a). Therefore, the Auvgust 8. 20616 appeal is subsumed in this order and
is now moat.

On the District’s third arguwment, that it issued rather than denied a permit, albeit
oi1 conditions that ABC {ound unacceptable, the FRB holds that issuance of a permit al
such variance (ron the request thal the permit applicant refuses the permit constitules a
denial within the meaning of Section 409 and hence 15 within the FRB s jurisdiction. The
District’s interpretation would allow the District (o indefinitely deler review by
repeatedly issuing a permil Known te be unacceptable 10 an applicant or including
impossibie conditions that an applicant could not accept. The FRB declines the invitation
to deprive permit applicants ol meaninglul review.

The FRB also holds, based on the record before it, (hat the District’s falure to
respond 10 ABC's May 11, 2016 request for a permit of short duration, which is now
beyond the time provided for in the hicensimg nme frame ruie, may be construed as a
dental. See, ez, MCFPR § 404{D} 1) & Tnme Frames. The partics do not seriously
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dispute that the {acts of the twoe appeals are essentially identical. ‘Lhe FRB holds that it
has jurisdiction over this appeal as well.

Because the FRD determines that is has jurisdiction over the July 1, 2016 permit
apphcatton and Tuly 7, 2006 permit denial and over the constructive denial of the May
11, 2016 permit application, 1t dues not need to determine whether it also has separate
Jurisdiction under Section 409 of (he request Lor interpretation.

Proper Interpretation of MCFPR § 403{18){3)
Floodplain Regulation 403{R)(3} provides:

For extraction of sand and gravel or other matenials the Floodplain
Administrator may issuc a permit of short duration for an applicant
parlicipalion in an ongoing application process.

MCIPR § 403(B)(3). ABC secks an interpretation that would grant a permit of short
duration once the application is dectared administratively complete. The Dhstrict argucs
that issuance of the permit is at the I'loodplain Administrator’s “discretion™ and is
gssentially unreviewable. The Disirict goes on to state that its interpretation of Scction
403(B)(3} allows 11 Lo issue a permit of short duration only Lo {acilities that are cxisting
and that appiy for a permit renewal prior to the expiration date of the prior pernuil.

In reviewing a regulation, the FRB will interpret the plain language, giving
consideraton to the intent underlving the regulation. Midwer v. Colonial Trust Co , 198
Acie. 24, 26 (C1L App. 20000, The FRB will also give deference to the District’s
interpretation of the regulation where that tnterpretation is reasonable and not a post hoc
rationalization. Ponte v. Real, 471 U8, 491, 308 (1985); Pima County v. Piana County
Law Eaf't Merit Sys. Cowneid, 211 Ane. 224, 228 (2005). With this standard in mind,
the FRB holds as follows:

Iirst, the D3istrict’s practice of issuing a permit of short duration to an applicant
that submits a permit rencwal prior to the expiration ol the prior permit Js peomissible and
is consistent with state policy as expressed in A RS, § 41-1064.13 {(“When a licensee has
madc timely and sufficient apphcation for the renewal of a lieense or a new license with
rcference to any activity of a continuing nature, the cxisting license does not expire wntil
the application has been finatly determined by the agency...").  Jssueance of a permit of
short duration 1o an applicant for an entirely new facility that is not of a continuing nature
generally would not be appropriate.

Second, cven granting deference to the District as the admunistrator of the
Floodplain Repulations, the FRB disagrees that its proffered eestriction of permits of
short duration Lo only those applicants that submit a request prior to permit expiration can

3
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be squarcd with the language of Section 403{B }3), which states that the Floodplain
Administrator “may issue a permit of short duration for an applicant participat[ing] i an
ongoing application process.” Nothing in this language suggests that the ongoing
applicalivn process must start prior to the expiration of the prior permii. Given the
harshness of Section 401(D), which requires operations to cease if a renewal application
iz not submitted belore the expiration date, we decline to read Scction 403(B)(3} so
narrowly as (o never allow reliel where a renewal date is missed, particularly given that
many third parties such as the operator’s employces and customers, also may suficr from
an extended shutdown while permit formalities are completed. See MCFPR §§ 401(10} &
403([}){3). The District may always cralt conditions 1o avoid abuse.

Third, as both the District and ABC have recognized, a permit of short duration is
sl a Floodplain Use Permi, See, e g, MCFPR §§ 403 & 404, The FRE will defer to
the iMsinict’™s basic position that a permitl of short duration should not be issued unless the
application demonstrates thal it s substantively “approvable™ lrom a health and safety
perspechive or substantively complies with an approved plan of development {rom a
health and safety perspeetive. Thig interpretation is permissible because it ensures that
the permil of short duration meets the substantive eguirements Lor any Floodplain Use
Permit. The FRB also believes that the Ihstrict may, in the exercise of its enlorcement
discretion, issue a permit of short duration containing conditions that will expeditiously
veturn an applicant “participating™ in an ongoing application process to {ull compliance
with the Floodplain Regulations.

'ourth, section 403(R)(3} avtharizes the Floodplain Administrator to issue a
permit of short duration when the applicant is “participat{ing]™ in an “ongoing application
process.” Both “participating” and “ongoing application process™ suggest that the
FFloodplain Administrater is not required to issue a permit to an applicant who is
determined not to be “participaling” in an ongotng application process. In addition, it is
critical that the Board of Directors speciiied that the Floodplain Administrator “may™
rather than “shall™ issue a permit of short duration.  The text thus indicates that the
Floodplain Administrator has discretion whether to issue a permil of short duration.

Thus, the Floodplam Administralor could decline o issue a permit of short duration if the
application was a sham or had failed 1o respond meaninglufly (o requests for information.

Fifth, while the Floodplain Adimunistrator has discretion whether (o issue a permit
ol shurt duration, that discretion s not vnfellered. It muost not be exercised arbitrarily,
capriciously, contrary to law, In an abuse of discretion or without substantial evidence.
‘This 15 a high standard {or challenging a demial ol a permit of short duration. The FREB
will grant appropriate deference to the techaical judgment of the District’s staff aboul
whether a permit application is “approvable™ or complies with an approved plan of
development. The exercise ol enforcement discretion to extend a permit of short duration
toy a facility that docs not yet have aun approvable application or is not complying with an
approved plan of development, but which the Floodplain Administrator believes will

4
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facilitatc a prompt relurn ta compliance, 15 essentially anreviewable for all bui the most
cgregious abuse.

Appeal of May 11, 2016 and July 1, 2014 Permit Denials

The I'RB holds that the [istrict’s faiiure to respond to the May 11, 2016
application, which has gone beyond the licensing time {rame, is a constructive denial.
Similarly, the FRDB helds that, under the facts and circumstances of this particular
application, that the District’s July 7, 2016 letter refusing to issuc a penmi of short
duration to ABC, but holding out the offer of a permit of short duration should ABC
apree to comply with a plan ol development with which it is presently not in compliance,
constitutes a constructive denial of the July 1, 2016 application. Pursuant to law, the
District owes a writlen justification of it denial referencing the basis for its denials of
both permits. ARS, §4 48-3642(5)a). 48-3045(J)1).

The FRB holds that the Stalf Report, which attached exhibits supporting the
[Distnet’s decision not 1o exercise discretion because ol ABC's patlern of noncompliance,
does not provide an adequate basis for the FRB 1w act upon ABC's appeal of the permit
demals. In additon to the Stall Report, the Distoct must provide the record of the
appcaled permii(s) to the FRB. Because of (be intermixed nature ol the permit of short
duration, which i1s availablc only “as part of an ongoing permil applicalion” process, see
MCEFPR § 403{B)3", the relevant record includes: the origingl Floodplain Use Penmit
application {1.c., the 5 year pernmit application), the request(s) for the permit of short
duration, all correspondence on cither application upon which the Distriet 15 relying, any
other material that the District relied upon in granting or denying the application, and the
letter of denial. The appiicant may challenge omission of documents from this record.

In the absence of the record, the I'RB finds that the Staff Report and the brief
presentalions of ABC’s witness, David Williams, and District staff member Tony
Beuche, do not provide an adequate basis for determining whether the District acted
arbitrarily and capriciously, contrary to law, or abused its discretion. "This helding is
without prejudice to the District’s ability to deny, in the exercise of its discretion, ARBC’s
application for either of the two permits of short duration or the underlying permit
application that supports them, but the District nust do so based upon the interpictation
sel lorih in this Order and upon a proper record.

Observations

The FRB ofters the {ollowing observations in the hope that they will help advance
reselution of this dispute, which has been ongoing since approximately 2011 and
spawned mulliple appeals. [First, the parties clearly have deep mutual suspicions of each
otber’'s motives and ultimate objectives, These need to be sel aside. Second, the parties
need (0 meet o resolve their technical dilferences. 1L in light of the litigation, there are

5
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concerns, either multiple people from each side can attend {so that there are witnesses to
whal is said and agreed) or a neutral mediaior could facilitate resolution. Third, the
resalution should be forward looking, i1f' possible, with conditions that expeditiously
move ARC into compliance with the Iloodpiain Regulations without secking Lo go back
(o an old plan of development that is not practicable. Fourth, 1f such conditions can be
devised, the District and ABC should evaluate whether there are conditions that allow
limited mining during the permit of short duration where such nuning does no harm and
other conditions require amehoration of existing noncomphant areas. Filll, the FRD 1s
melined 1o agree with the Dastrict that no further overexcavation shoutd be authorized by
the penmit of short duration. Sixth, on the model dispute, ABC and the District should
investigale whether the existing model provides sufiicient assurance o allow o permit of
short duration while the Iistrict-requested model is set up, run and evaluated,

The FRB wishes to be clear: the partics need to bring this dispute to an expeditious
resolution. That resolution may be a permit of short duration, a final Fioodplain Use
Permit, gr a permit denial, in which case the FRB expects the points ol disagreement to
be cleatly indicaled in the record so that the FRB, Board of 1ircctors, or superior court,
as the case may be, can resolve the disagrecment. What is not acceptable is for the
current state of alfairs 1o continue indefinitely.

Findings of Fact:

The Floodplain Review Board has reviewed the administrative record including
ABC™s July 1 and August 3 appeals. the District’s Stall’ Report, presentations (rom both
parties including lestimony by engineers representing the interests of both parties, and
finds the lollowing lacts:

1. The FRB finds both partics to be credible, although equal weight is not given (o all
evidence,
2. ADBC Sand and RRock Company, Ine. 15 an Arizona Corporation. ABC operates a

sand and gravel mine on propertics owned by Rare Farth, LLC, an Arnzona
Limited Liality Company and by the Anizona State Land Departiment. The sand
and gravel mine operaled by ABRC 18 located m unincorporated Mancopa County,
within the jurisdiction of the District.

+

3. The Board of Directors of the District has authorized the Chref Engineer and
Gencral Manager (o provide the wiitien authorization necessary o allow
development within a floodplain. Maricopa County Floodplain Regulations, 201,
The procedure for obtaining the required written authorization 1s by way of a
Fleodplain Usc Permit (“FUP”). See MCEFPR § 401(A). Sand and gravel mine
FUP application requirements are outlined in Scction 403(B}, mcluding permits of
short duration under Scction 403(B3(3).

5
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6.

7

10

Since July 16, 2012, ABC has operated a sand and gravel mine in the floodplain of
the Agua IFria River and has neither obtatned nor posscssed a validly issued
I'loodplain Use Permit for these operations. See Statt Report.

The Dhistrict issued ABC a permit to operate a sand and aravel mine for a short
duration on March 15, 2012 that expired on July 16, 2012, See Staft Report.
ABC s permil status between Fuly 16, 2012 and January 28, 2015 was unclear due
lo litigation between the parties. On January 28, 20135, the Maricopa County
Flood Control District Board of [learing Review {(“BolIR™) lound ABC had been
cperating without a permit. See Stall Report Exhibit 2. The January 28, 2015
Order was upheld by the Maricopa County Superior Court and is now being
appealed (o the Court of Appeals {or the State of Arizona. See ABC Sand and
Rock v. Maricapa Cownty, LC2015-000096 (Supenior Court, Mar, 18, 2016), ABC
Sand and Rock v. Maricopa County, CV 16-0294 (Ariz. Ct. App.. liled May 20,
2016). The BoHR again found that ABC was operating withoul a permit on July
1. 2016, The July 1, 2016 Order is now being appealed o the Maricopa County
Supenior Court. See ABC Sand and Rock v. Maricopa Cownty, 1L,C2016-000324
(Supenior Court, Nled Aug. 4, 2016).

ABC filed its current application for a FUP on May 1, 2015, and the application
was deemed administratively completed on June 16, 2015, Requests for
corrections and responscs between the District and AIBC have occurred on
multiple occasions with the most recent Request for Corrections being sent by the
Pistrict on August 10, 2016, See Staff Report 'xhibit 5. ABC stated during the
hearing that there are two items still to resolve. The District disagrees with this
count. See Appeal Hearing, August 24, 2016 (“Appeal Iearing™).

In the process of applving for a FUiP, ABC requested permits of short duration
from the District on multiple occasions, including April 12, 2016, May 11, 2016,
and July 1, 2016, See ABC July 6, 2010 Appeal (“ADBC Appeal™).

The District {formally denied the April 12, 2016 request on April 15, 2016, See
ADBC Appeal. This denial is not bedore the FRB.

The [hstrict did not provide a response to the May 11, 2016 request, which has
now cxeceded the H) days permitted by the licensing timeframes. See ABC
Appeal; MCIFPR § 404{1X)(1} & |.icensing Timeframes.

The District responded to the July 1, 2016 request on July 7, 2016 with an offer for

a permit of short duration with lerms unacceptable to ABC. See ABC August 3
Request to Supplement Appeal (“Supplemental Appeal™).
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11.

13.

ABC appealed the denials of the May 11, 2016 and July 1, 2006 requests ta the
FREB on July 1, 2016 and August 3, 2016, See ABC Appeal and Sepplemental
Appcal. The parties agree that the issucs between the two appeals are essentialiy
identical. See Appeal Hearing.

The District has provided evidence that ABC has a history of recaleiirance in
permilting, that ABC is currently subject 1o an enforcement action {or operating
wilhout a permit, and that ABC 15 not currently operating within the bounds of an
approved plan of development. See Stafl Report and Appeal Hearing.

ARC has provided cvidenee that it is currently attempting to obtain a IF'UP and is
actevely participating in the application process. See ALRC Appeal, Suppiemental
Appeal, Staff Report, and Appeal Hearing.

Because the (ulf record of (he underlving permil application 15 not bejore the FRB,
there is insuflicient basis {or the FRRB to determine whether a penmit of short
duration should be issued.

Conclusions of Law;

Based upon the {oregomg Findings of Fact and analysis, the FRB concludes as

follows:

1.

P}

The FIRI reviews this matter pursuant to AR.S, § 48-3612, Sections 205 12, and
409 of the Floodplain Regulations, and the Review Board Procedures, Board of
Dircetors Resolution Mo, FCD 84-7, Aug, 6, 1984, revised Nov, 27, 1985
("Review Board Procedures™).

The FIRI has jurisdiction to hear this mater. ARBCs appeal was [iled timely and
is wilhin the jurisdiction of the FRB granted in Section 409, See MCTPR §
409(BY; Review Board Procedurces, Applicalions; se¢ ¢lso discussion. suprd, on
Jurisdiction.

The Listrict™s lack of response to ABCs May ], 2016 request for a permat of
short duration, once the relevant licensing time frame is exceeded, is a
construclive denial of ABC’s request. See MCFPR § 404031} and discussion,
supwa, on Jurisdiction.

The Mstnct’s response (0 ABC s July 1, 2016 request with an oller lor a permit of

short duration with revised terms unacceplable o ABC 15 2 constructive dental of
ADBCTs request, See discussion, supra, on Jutisdichon.
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The FEB will interpret the plain fanguage, giving consideration 1o the intent
underlying the regulation. Mitner v. Colonial Trust Co., 198 Aniz. 24, 26 (1
App. 2000). "The FRB wilt also give deference to the District’s interpretation of
the vegulation where that interpretation is reasonable and not a post hoe
rationalization. Poste v Real 471 118, 491, 508 {1983); Pima Cowtty v. Phina
County Law Enft Merit Sys. Cowncil, 211 Ariz. 224, 228 (2003).

The FRB's interpretation of the proper application of MCEPR § 403{B)X3) is set
[orih on pages 3 to 4 of this order,

The District must process an application according to its licensing timeframes.
ARS. §48-3645(A) MCITR & 404{D} 1} & Licensing Timelrames. A request
tor a permit of short duration is subject 1o the licensing timeframes because it is
nat “issued within seven working days after receipt of the initial application or a
permil that expires within twenty-one working days after issuance.” ARS. § 48-
J645(MM 1)

In denving an application, the District owes a written justification of its deniai
referencing the basis for its denials. AURS. §§ 48-3642(5)(a). 48-3645(1)1).

In the absence of a proper writlen demal, remand o the agency 1 explain the basis
Tor its decision s required. Cadawell v. Arizona State Bd, of Dental Examiners,
137 Ariz. 396, 401 (CL App. 1983). The FRB 15 nol 10 a position to rule on the
Distriet’s decisions regarding ABCTs requests (ot permits of short duration unless
provided with an adequate record.

Order of the Floodplain Review Board:

I3ased upen the foregoing analysis, Findings of Fact and Conclusions of l.aw, the

Floodplain Review Board orders as follows:

. The District’s constructive denials of ABC's May 11, 2016 and Julv 1, 2016

requests for a permit of short duration are consolidated and remanded to the
District for further action in accordaince with this opinion and Order. The District
shall either grant or deny the requested permit of short duration as expeditiousiy as
possible, but no later thai 60 days of the date of this order.

. The District shall review ADBC's requests for a permit of short duration in light of

the interpretation ol Section 403{B )3} set forth in this Order.

. Notwithsianding paragraph 1 above, if the Ihstriet determines, after review of the

interpretation sct forth in this Ovder, that in the exercise of s discretion it will

9
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deny the permit of short duration because of ARC's past recalcitrance or because
it must {irst come into compliance with an existing approved plan of development,
the Dhstrict shall make such determination within [0 business days of the date of
this Order.

4. Any District decision to deny shall be accompanied by a written fetter teeting the
requircments of AR.S. § 48-3645.).1.

5. ABC shall not file any additional reguests {or & peomit of short duration with the
iJistrict undil such lime as the Distriel acts upon the pending consolidated request,
excepl that should ABC and the istrict reach agresiment upon any ol the
remaining technical issues, ABC may request that the 1District consider such
resnlution inn its decision whether to grant or deny the permit of short duration,
provided that such resolution is reached at least 10 business days prior 1o the date
that the District must isswes its grant or denial under paragraph 1.

6. The Drstrict shall emal a copy of the letter granting or denying the request for a
permit of short duration upon the FRIB's clerk and counsel.

7. If the District issues a regufar I'loodplain Use Permit prior to the time the permit
for short duration must be granted or denied under paragraph 1 above, the
Distriet’s obligations under this Order are mooted except [or the interpretation in
paragraph 2, which shall remain in effect. Cf MCIPR § 409(C}.

&, Maothing n this Order shali affeet ABCs liability for violations of the Floodplain
Regulalions, il any.

S50 Ordered.

Dated this 1" day of September, 2016

hairman, Floedplain Review Board

Atlest:

Clerk, Floodplain’Review Board

10
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Copics mailed and emailed thisi o day of September, 2016 to:

Micghan T1. Grabel

Colin F. Campheli

Jana L. Sutton

Osborn Maledon, PLA.

2929 North Central Avenue. 217 Tloor
Phoenix, AZ 85012
merabelddomlaw.com
ceampbellicdomlaw. com

Counsel for ABC Sand and Rock Company, fnc.

Stephen W, Tully

Hinshaw & Cuibertson LLP

2375 E. Cametback Road, Suite 750
Phoenix, AY. 83016
stully@ihinshawlaw. com

Wayne Peck

Deputy County Attorney

Maricopa County FFlood Control District

2809 W, Durango Strect

Phoenix, A7 85009

peckwidhmeao maricopa.eov

Counsel for Maricopa Connty Flood Contrel District

By._ s/ Trevor Burggraff
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Message

From: John Hathaway - FCDX [/O=MARICOPA COUNTY/OU=EXCHANGE ADMINISTRATIVE GROUP
(FYDIBOHF23SPDLT)/CN=RECIPIENTS/CN=JOHNHATHAWAY]

Sent: 3/12/2015 2:15:49 PM

To: Ed Raleigh - FCDX [ear@ mail.maricopa.gov]

Subject: FW: PLEASE VOTE NO ON HOUSE BILL 2559 (S/E: Recreational Corridor; Channelization Districts)

| already forwarded to Jen.

From: Steve Trussell [mailto:Steve @azrockproducts.org]

Sent: Thursday, March 12, 2015 2:16 PM

To: John Hathaway - FCDX

Cc: William Wiley - FCDX

Subject: FW: PLEASE VOTE NO ON HOUSE BILL 2559 (S/E: Recreational Corridor; Channelization Districts)

Wow!

From: Russell Bowers [mailto:RBowers@azleg.gov]

Sent: Thursday, March 12, 2015 2:11 PM

To: Steve Trussell

Subject: FW: PLEASE VOTE NO ON HOUSE BILL 2559 (S/E: Recreational Corridor; Channelization Districts)

Steve — here is the letter from Waltemath.

Rusty

From: ABC Sand & Rock [mailto:abcsandrock@cox.net]

Sent: Thursday, March 12, 2015 12:54 PM

To: jackerly@azleg.gov; John Allen; Lela Alston; Richard Andrade; Brenda Barton; Jennifer D. Benally; Reginald Bolding;
Sonny Borrelli; Russell Bowers; Paul Boyer; Kate Brophy McGee; Noel Campbell; Mark Cardenas; Heather Carter; Ken
Clark; Regina Cobb; Doug Coleman; Diego Espinoza; Karen Fann; Eddie Farnsworth; Charlene Fernandez; Mark Finchem;
Randy Friese; Rosanna Gabaldon; Sally Ann Gonzales; David Gowan; Rick Gray

Subject: PLEASE VOTE NO ON HOUSE BILL 2555 (S/E: Recreational Corridor; Channelization Districts)

My name is Dave Waltemath, and | own ABC Sand and Rock. | urge you to vote no on House Bill 2559 (s/e: recreational
corridor; channelization districts).

| operate a sand and gravel plant at 119th Ave. and Camelback, where the Agua Fria and New Rivers come together. |
have operated there since 1985. We own 40 acres, and lease 200 acres from the Arizona State land apartment and 80
acres from the Bureau of land management.

| ask you to vote no on House Bill 2559 because this special taxing district that this bill would permit to continue in
existence has the potential to assess taxes against my property, with no limits spelled out in the statute. And with that
comes the power to sell property at auction if the owner doesn't pay the assessment. This special taxing district also has

FCD032742
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the power of eminent domain.

This statute compels me to be part of the special district, and potentially pay large tax assessments, even if | do not want
to join the district, if the owners of 51% of the real property in the proposed district want to form the district.

I understand that the statute does not create a new special taxing district, but allows one that is supposed to expire in
July to continue. Nevertheless, | feel as if we have been fortunate that no one has sought to use the statute. | would
prefer that the statute cease to exist, rather than take my chances. | may not be as fortunate next time, and someone
may seek to pull me in on a special taxing district that | have no interest in, but | will nonetheless have to pay taxes
towards.

The proponents of this bill speak of the economic benefits that it has the potential to confer on property
owners. However, if there were truly the potential for an economic Bonanza by developing this area in such a manner,
the marketplace would already do that anyway. If there are economic benefits to be had, we don't need to create yet

another level of government, with taxing and eminent domain power, to accomplish that.

I see very little upside in this bill. The downsides are potentially large assessments that will drive both large and small
companies, that are currently creating jobs, tax revenue, and positive economic activity, away from the area.

That is why | ask that you vote no on House Bill 2559.
Thank you,

Dave Waltemath

FCD032743
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Message

From: Michelle De Blasi [mdeblasi@gblaw.com]
Sent: 5/20/2015 5:20:48 PM

To: Ed Raleigh - FCDX [ear@mail.maricopa.gov]
CC: Wayne Peck [peckw@mcao.maricopa.gov]
Subject: Summary of issues

Ed,

Thanks for speaking with me today about moving forward on the ABC permit. I've included a summary of our
conversation below:

1. FCD will send me an administrative completeness letter with a determination that either the application is complete,
or outlining issues that need to be addressed. Ed indicated the letter would be sent sometime today.

2. Once the administrative completeness issues are resolved, we are willing to meet to discuss the substantive issues
before receiving FCD's substantive review comments. Scott Vogel will send me some proposed dates for a meeting in

early June.

3. Ed will speak with Bill Wiley to discuss how to handle the cease and desist order. We are requesting that the NOV be
rescinded to allow us to move through the substantive permitting issues as quickly as possible.

We look forward to working with you to resolve these issues as expeditiously as possible.

Thanks,
Michelle

Michelle De Blasi
602.256.4419 Direct | mdeblasi@gblaw.com |

2 North Central Ave., 15th Floor | Phoenix, AZ 85004
602.256.0566 | 602.256.4475 Fax | www.gblaw.com

FCD032506
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Meghan H. Grabel

nwlbcl@]unﬂnw.mm Drircet Line  G02.640.9300
2029 North Gentral Avenue Telephone 6026409000
A PROFESNIONAL ABROCIATION 21st Flow Facsnmle GO GA0.0050
ATTORNEYS AT LAW Phocnix, Arizona 85012 omlaw.oom
December 1, 2016

Via Hand Delivery

Tony Beuché, P.E., Manager

Floodplain Use Permits for Sand and Gravel
Flood Control District of Maricopa County
2801 West Durango Street

Phoenix, AZ 85009

Re: A.B.C. Sand & Rock Co., Inc.
Sand and Gravel FUP No. 5G15-003

Dear Mr. Beauche:

Enclosed, please find both a hard and CD copy of the revised Plan of Development
supporting ABC’s May 1, 2015 Floodplain Use Permit Application. ABC’s response to the
District’s 8/10/16 requests for correction is being sent by email in an electronic version.

The attached plan of development proposes to install protection features well beyond
what FCDMC required of A. B. C. Sand & Rock in its last set of comments. Our engineers have
assured us that this plan greatly improves conditions on the Agua Fria River from what they were
in 2009. Therefore, pursuant to the Floodplain Regulations for Maricopa County Section
403(B)(3), ABC requests that it immediately be issued a permit of short duration to apply for the
duration of the permit application process.

Sincerely,

MGH:pdp

Enclosures
6911680

ABCSRO0001634
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Meghan H. Grabel

OSBORN

mgtabel@omlaw.com

2929 North Central Avenue
21st Floor
Phoenix, Arizona 85012

February 28, 2017

Via Hand Delivery

Tony Beuché, P.E., Manager

Floodplain Use Permits for Sand and Gravel
Flood Control District of Maricopa County
2801 West Durango Street

Phoenix, AZ 85009

Re: A.B.C. Sand & Rock Co., Inc.
Sand and Gravel FUP No, SG15-003

Dear Mr. Beauche:

Go to Table of Contents - Appendix

Ditect Line  602.640.9399

Telephone  602.640.9000
Facsimile 602.640.9050
omlaw.com

Enclosed, please find both a hard and CD copy of the revised Plan of Development
supporting ABC’s May 1, 2015 Floodplain Use Permit Application. ABC’s response to the
District’s 12/14/16 requests for correction is being sent by email in an electronic version.

The attached plan of development addresses the items raised by the District in its
December 14, 2016 requests for corrections and proposes to install yet additional protection
features at the mine. There can be no doubt that this plan has been designed to secure the
District’s approval of ABC’s permit application. Therefore, pursuant to the Floodplain
Regulations for Maricopa County Section 403(B)(3), ABC requests that it immediately be issued
a permit of short duration to apply for the duration of the permit application process.

Sincerely,

Megh

MGH:pdp
Enclosures
7041556

ﬂiﬂﬁm H.

H Grabel

(A.%.Q

ABCSR00001795
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Flood Control District of Maricopa County
2801 West Durango Street, Phoenix AZ 85009

Office 602-506-1501 Fax 602-506-4601
Sand and Gravel Floodplain Use Permit: SG15-003

Permit Expiration Date:  August 10, 2022
Mine Name and Location: A.B.C. Plant One - Agua Fria River north of Camelback Rd.

Applicant: A.B.C. Sand & Rock Co., Inc.

5401 N. 119th Ave.
Glendale, AZ 85307

Documentation Required Floodplain Information
AZ State Land Dept Lease: Yes Flood Zone: AE, Floodway
Warning and Disclaimer: Yes  Floodplain: Agua Fria

Property Owner Acknowledgement: Yes

Permit Conditions
Standard

*:

The permittee agrees to comply with State water quality standards adopted by the State Water Quality
Control Council (401) as administered by the Arizona Department of Environmental Quality before
beginning excavation, if necessary. Permittee agrees to obtain a 404 permit from the United States Army
Corps of Engineers, before beginning excavation, if necessary.

The issuance of a floodplain use permit does not negate any requirements to obtain all permits from those
governmental agencies from which approval is required by Federal or State law.

The operator of an active sand and gravel extraction operation permitted under the Floodplain Regulations
for Maricopa County shall maintain a copy on site of the permit along with an approved Plan of
Development bearing the approval of the Floodplain Administrator. Failure to maintain a copy on site of
the approved Floodplain Use Permit and Plan of Development shall be a violation of these Regulations,
subject to revocation of the Floodplain Use Permit pursuant to Section 404 and a fine pursuant to Section
708 of these Regulations.

The permittee shall be responsible for being informed of any flooding that may be imminent, and for
removing any portable equipment and structures.

The Plan of Development is subject to post-flood review and possible modification, if necessary, due to
flood related changes in river morphology.

Any request for a major or minor change to an approved Floodplain Use Permit for the extraction of sand
and gravel or other materials including an approved Plan of Development shall require an application to
amend the permit.

The permittee shall notify the Flood Control District of Maricopa County (District) of any change in
ownership of any permitted parcel and/or change of operator within 30 days.

FCD Inits: 6;/ Permittee Inits: @
— O [ k) #
Page 1 of 4

ABCSR00002082
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Flood Control District of Maricopa County
2801 West Durango Street, Phoenix AZ 85009

Office 602-506-1501 Fax 602-506-4601
Sand and Gravel Floodplain Use Permit: SG15-003

8. The permittee agrees to make an application to renew the permit (at least six {6} months is
recommended) prior to the permit expiration date and will be subject to current Floodplain Regulations
governing renewals.

9. If the permittee has not completed the closure of the site and decides not to process a renewal of the
Floodplain Use Permit for mining; the permittee will submit a Floodplain Use Permit Application for closure
in accordance with the approved closure plan in this permit or present an alternative plan that is
acceptable to the District.

10. The permittee agrees to allow access to the District mine inspector(s) to the entire site at least
semi- annually.

11. The permittee agrees to establish the property corners and to establish and maintain for the duration of
the mining operation a temporary benchmark (TBM) certified by a licensed surveyor. This TBM shall be
made available to District staff for each semi-annual inspection. In addition, the permittee will provide
control markers as shown in the Plan of Development.

12. Approval of this Floodplain Use Permit does not convey any property rights, either real estate or material,
and is not to be construed as consent, approval or authorization to cause any injury to property or invasion
of rights or infringement of any Federal, State, or other local laws, rules or regulations nor does it obviate
the requirement to obtain other permits. Furthermore, the plan review by the District has been solely for
the purpose of determining that your application canforms with the written requirements of the Floodplain
Regulations for Maricopa County and is not to be taken as a warranty that structural plans and
specifications meet engineering requirements or standards or are free from failure to perform as described
or designed in the application, reports or plans, as submitted. Approval does not imply that the drainage
concept for this site has been reviewed or approved by the District.

13. Prior to commencement of operations, the applicant shall provide z letter to the Floodplain Administrator
- that certifies that all other required state and federal permits have been obtained. (Floodplain
Regulations Section 201.B.1.b).

14. Development shall be in compliance with the Floodplain Regulations for Maricopa County.

Development

1. This Floodplain Use Permit is issued by the District for sand and gravel operations on Assessor parcel
number 501-63-004 and the adjacent State Land Parcel under Common Variety Minerals Leases 04-
106137, 04-113153 and 04-118079 with A.B.C. Sand & Rock Co., Inc.

2. The extraction depth shall not be lower than elevation 970.0-ft (NAVD 88)

3. Development shall be in compliance with the approved Plan of Development Report sealed July 7, 2017,
and the 10 plan sheets, sealed July 14, 2017, prepared for ABC Sand & Rock Co., Inc. by Pedro A.

Calza, P.E. CFM.
FCD Inits: %]/ Permittee Inits: \{ Y/

Page 2 of 4
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Flood Control District of Maricopa County
2801 West Durango Street, Phoenix AZ 85009

Office 602-506-1501 Fax 602-506-4601
Sand and Gravel Floodplain Use Permit: SG15-003

4. This Floodplain Use Permit shall expire on August 10, 2022.

5. The Sequencing and Timeframe for Installation of Armaring shall be in accordance with the following, which
supersedes the priorities in Section 2 of the Plan of Development Engineering Report, and with Exhibit A
attached hereto:

a) As the first priority the permittee shall excavate and armor around the OHE tower on the east
side at a temporary 2H:1V to a 60-foot depth and place armoring at a 3H:1V slope within 3
months of issuance of the permit.

b) As the second priority the permittee shall excavate and armor the Lateral Erosion Trench along
the east side (New River) of the Pit beginning in the southeast corner and extending northward
1,300-feet within 9 months of completion of the first priority, above.

c) As the third priority the permittee shall build and armor — per the approved Plan of Development
— the berms along the north side of the pit (Agua Fria River) outside of the floodway delineation
within 3 months of completion of the second priority, above.

d) As the fourth priority the permittee shall excavate the east side slope of the pit at temporary
2H:1V and armor at a final 3H:1V slope to a depth of 60 feet within 9 months of completion of the
third priority above. A maximum of a 500-foot (rolling) length along the slope will be excavated to
these dimensions prior to armoring being placed on the slope.

e) Until the first, second and fourth priority armoring is completed a 50 foot buffer will be left in place
(with 2H:1V side slopes) between the main pit (red area in Exhibit A) and the smaller pit on the
east side of the mine (blue area). Excavation may occur in the west side (red area) until a 50
foot buffer remains.

f) No additional extraction will take place within 500-feet of the north property line until the west
berm (with armoring) is constructed along the north property line. When the armored west berm
is constructed, extraction may occur to a depth of 40-feet south of the berm to within 500-feet of
the north rock chute construction area. The 500-foot setback on the north side of the mine (green
area) shall be maintained until the construction of the north rock chute.

g) The construction of the north rock chute will be completed by excavating the slope at temporary
2H:1V and armor at a final 3H:1V slope to a depth of 60 feet. A maximum of a 500-foot (rolling)
length along the slope will be excavated to these dimensions prior to armoring being placed on
the slope. The construction of the north rock chute will be completed within @ months of starting
construction of the north rock chute.

FCD Inits: /ﬁ}/ Permittee Inim

=

Page 3 of 4
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Flood Control District of Maricopa County
2801 West Durango Street, Phoenix AZ 85009

Office 602-506-1501 Fax 602-506-4601

Sand and Gravel Floodelain Use Permit: SG15-003

h) After all pit slopes are armored per the Plan of Development, excavation of the entire pit may
extend to 60 feet, elevation 970.0-ft (NAVD 88).

6. Permittee shall perform on-site evaluations to determine if granular filter/bedding is required under the
armoring. The District Hydraulics Manual Filter Blanket Requirements equations shall be used to determine
the need for and, if needed, the type of filter. This analysis shall be submitted to District for review and
approval.

7. As identified on the Mining Plan and the Closure Plan, there shall be a minimum of a 50-foot setback from
the property boundary around the pit area.

8. Prior to completion of armoring, permittee shall take emergency measures as necessary during flow events
to prevent Adverse Impacts to structures or surrounding properties.

Permittee: ABC Sand & Rock Co., Inc. .

Signature

Floodplain Administrator
/‘Aiwiam D. Wiley, P.E. 2 / /e/ 2ol

Signatlre [ Daté

ABCSR00002085
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Flood Control District of Maricopa County
2801 West Durango Street, Phoenix AZ 85009
Office 602-506-1501 Fax 602-506-4601
Sand and Gravel Floodplain Use Permit: SG15-003

Exhibit

TS —- e

Excavation when permit issued (40-ft
deep, bottom elevation = 990 feet) .

Excavation (40-ft deep) after west
armored berm (Priority 3) is completed.

=== == Excavation after north rock chute and
=== armored berms are completed.

n Excavation after New River rock chute

and lateral erosion trench (Priority 1, 2
and 4) are completed (the 50-ft buffer
can then be eliminated).

After east and north pit slopes are armored per the Plan
of Development, excavation and armoring can extend to
60-ft deep, bottom elevation = 970 feet.
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CV-16-01129-PHX-JJT, July 22, 2016

UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF ARIZONA

ABC Sand and Rock Company,
Incorporated, an Arizona
corporation,

Plaintiff,

VsS. CV-16-01129-PHX-JJT

entity; Maricopa County Flood

Control District named as Flood

Control District of Maricopa

County, a political division of

Maricopa County; et al.,

Phoenix, Arizona
July 22, 2016
9:00 a.m.

)

)

)

)

)

)

)

)

County of Maricopa, a public )
)

)

)

)

)

)

Defendants. )
)

BEFORE: THE HONORABLE JOHN J. TUCHI, JUDGE

REPORTER'S TRANSCRIPT OF PROCEEDINGS

PRELIMINARY INJUNCTION HEARING

Day 2, Pages 236 through 410

Official Court Reporter:

Elaine Cropper, RDR, CRR, CCP
Sandra Day O'Connor U.S. Courthouse
401 West Washington Street

Suite 312, SPC 35

Phoenix, Arizona 85003-2150

(602) 322-7245

Proceedings Reported by Stenographic Court Reporter
Transcript Prepared by Computer-Aided Transcription

United States District Court
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CV-16-01129-PHX-JJT, July 22, 2016
1 I NDEX
2 TESTIMONY
3 WITNESS Direct Cross Redirect Recross
4 DAVID WILLIAMS 246 265
DAVID W. WALTEMATH 282
5 DAVID W. WALTEMATH 289
ANTHONY J. BEUCHE 304 322 354 358
6 324
7
8 EXHTIBTITS
9 Number Ident Rec'd
10 9 06/30/2015 - Request for corrections 282 282
email, with attachments
11
30 2011 Revision - Floodplain Regulations 328
12
52 03/13/15 - Letter from Stephen Tully 299
13 returning the $7440 filing fee dated
2/27/2015 and attaching a Floodplain Use
14 Permit Application
15 64 06/30/2015 - Request for corrections 271 271
email, with attachments
16
96 4/11/2016 - Email from Meghan Grabel to 254
17 Tony Beuché enclosing 2nd response to FCD
's request for correction
18
106 5/06/2016 - Updated request for 255 256
19 corrections letter from Tony Beuché to
Meghan Grabel
20
133 287
21
135-147 287
22
152-170 287
23
174-182 288
24
192-219 288
25
United States District Court
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CV-16-01129-PHX-JJT, July 22, 2016

215 09/25/15 - Letter to Erman Christofferson 344
from Tony Beuché re: application for
permit amendment

216 01/21/16 - FCD Floodplain Use Permit for 345
Sand and Gravel - Compliance Inspection
Report

217 01/28/16 - Letter to Erman Christofferson 347
from Tony Beuché re: pending permit
expiration

218 03/09/16 - Email from Tony Beuché to Eric 348
Christofferson re: application for renewal

304

307

308

309

Item

MISCELLANEOUS NOTATIONS

Plaintiff rests

Defendant Maricopa County rests

Defendant Board of Hearing Review rests
Plaintiff's closing argument

Defendant Maricopa County's closing argument

Defendant Board of Hearing Review's closing argument

Plaintiff's rebuttal

Recess
Recess
Recess
Recess

(
(
(
(

at
at
at
at

RECESSES
Page
10:39; resumed at 10:54.) 303
11:21; resumed at 11:41.) 317
11:53; resumed at 1:56.) 323
2:55; resumed at 3:07.) 360

United States District Court
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294
323
323

323

Page

288
359
359
360
374
382
394

Line
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CV-16-01129-PHX-JJT, July 22, 2016

APPEARANCES

For the Plaintiff:
COLIN F. CAMPBELL, ESQ.
JANA L. SUTTON, ESQ.
MEGHAN H. GRABEL, ESQ.
Osborn Maledon, P.A.
2929 North Central Avenue
21st Floor
Phoenix, AZ 85012-2794
602.640.9343/ (fax) 602.640.9050

For the Defendants:
STEPHEN W. TULLY, ESQ.
WAYNE J. PECK, ESQ.
CARLOS B. GUTIERREZ, ESQ.
Hinshaw & Culbertson, L.L.P.
2375 E. Camelback Road, Ste. 700
Phoenix, AZ 85016
602.631.4400/602.631.4404 (fax)

For Defendant Board of Hearing Review:
ERIC L. HISER, ESQ.
TREVOR J.L. BURGGRAFF, ESQ
Jorden, Hiser & Joy, P.L.C.
5080 N. 40th Street, Ste. 245
Phoenix, AZ 85018
480.505.3900

Also Present:

Ms. Nancy Kale, Paralegal
Ms. Amy Fletcher, Paralegal

United States District

Court
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282
you're ready.
MS. SUTTON: Can I get the screen on?
DIRECT EXAMINATION
BY MS. SUTTON:
Q. Mr. Waltemath, can you state your full name for the
record, please.
A. David James Waltemath.
Q. And on the screen we're pulling up Exhibit 9. Do you
recognize this letter?
A. Yes, I do.
Q. Did you write it?
A. Yes, I did.
Q. About how many pages is it?
A Approximately two and a half.
Q. Would you say this is one example of your willingness to

speak out against the District?
A, Yes.
MS. SUTTON: I would like to move in Exhibit 9.
MR. TULLY: No objection.
MR. HISER: No objection.
THE COURT: Nine is in evidence.
You may proceed.
(Exhibit Number 9 was admitted into evidence.)
BY MS. SUTTON:

Q. What year did ABC receive its first mining permit?

United States District Court

10:02:44

10:02:48

10:03:04

10:03:12

10:03:23

10:03:31
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DAVID W. WALTEMATH - Direct
1985.
And ABC has been in existence since that time.
Yes.
What was ABC like back in 19852

Well, we weren't yet in the Agua Fria River. My father

was operating a small dump truck company in which he had two

older dump trucks and a small skip loader and leased a yard in

the area of 27th Avenue and McDowell that was approximately

half an acre and his business consisted of buying and reselling

sand and gravel materials that he would send the dump trucks

out to the sites like ABC Sand and Rock at this time purchased

those materials there and sell them to commercial interests and

members of the public.

Q.

A.

i

Q.
A

So it was kind of a small resale shop?
Yeah.

And then you started digging?

I beg your pardon?

And then you started digging?

Well, we -- we retained a lease a 40-acre parcel in the

area of Camelback and the allotment of 119th Avenue in 1984 and

then in 1985 we received a floodplain use permit for ten years

and began production on January 15 of 1986.

Q.

So let's compare ABC back in 1985 to what it's like today.

How many employees does ABC now have?

A.

Approximately 20.

United States District Court

10:03:33

10:03:45

10:04:13

10:04:33

10:04:50

10:05:17
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CERTIVFTICATE

I, ELAINE M. CROPPER, do hereby certify that I am
duly appointed and gqualified to act as Official Court Reporter
for the United States District Court for the District of

Arizona.

I FURTHER CERTIFY that the foregoing pages constitute
a full, true, and accurate transcript of all of that portion of
the proceedings contained herein, had in the above-entitled
cause on the date specified therein, and that said transcript
was prepared under my direction and control, and to the best of

my ability.

DATED at Phoenix, Arizona, this 25th day of July,

2016.

s/Elaine M. Cropper

Elaine M. Cropper, RDR, CRR, CCP

United States District Court

04:28:07

04:28:07

04:28:07

04:28:07

04:28:07
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FLOOD CONTROL DISTRICT
NOTICE OF VIOLATION - CEASE AND DESIST HEARING
A.B.C. SAND & ROCK COMPANY, INC.

FILE NO. F1-2015-041

BEFORE HEARING OFFICER HAROLD J. MERKOW

Phoenix, Arizona
January 4, 2016
8:59 a.m.

REPORTED BY:
KELLY SUE OGLESBY, RPR

Arizona CR No. 50178
Registered Reporting Firm R1012
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NOTICE OF VIOLATION - CEASE AND DESIST HEARING, 1/4/2016

INDEX TO EXAMINATIONS
WITNESS:
MICHAEL JAMES JONES

Direct Examination by Mr. Peck

Cross Examination by Ms. Chapman
Redirect Examination by Mr. Beck

Recross Examination by Ms. Chapman
Further Redirect Examination by Mr. Peck

GLENN DIETRICH

Direct Examination by Ms. Grabel
Cross Examination by Mr. Peck
Redirect Examination by Ms. Grabel
Recross Examination by Mr. Peck

EXHIBITS

FCD's

EXH. NO. DESCRIPTION

A Floodplain Use Permit dated
3/16/2012

B Floodplain Use Permit dated
7/16/2012

C Floodplain Use Permit for
sand and Gravel - Substantive
Review

A.B.C.'s

EXH. NO. DESCRIPTION

1 - 38 (offered but not marked.)

39 Letter to Julie Lemmon from
Jeri Kishiyama dated 6/27/2012

40 Letter to Julie Lemmon from
Jeri Kishiyama dated 7/12/2012

41 Letter to Tim La Sota from

FCD dated 7/13/2012

MARKED ADMITTED

34

35

72

MARKED ADMITTED

85
86

88

90

PAGE

32
37
62

70

83
147
168
179

186

186

186

186

186

186

JD REPORTING, INC. | 602.254.1345 | jdri@jdreporting.co
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NOTICE OF VIOLATION - CEASE AND DESIST HEARING, 1/4/2016

A.B.C.'s
EXH. NO.
42

43

44

45
46
47

48
49

50

51

52

53

54
55

56

DESCRIPTION MARKED

Letter to Jeri Kishiyama from 91
County Attorney dated 7/17/2013

Notice of violation - Cease 92
and Desist Letter to David
waltemath from Timothy Phillips
dated 8/7/2012

Appeal of Board of Hearing 93
Review Decision '

U.S. District Judge wake oOrder 97
Answering Brief of Appellees 101

Board of Hearing Review Final 105
Decisioh and order on Remand

(Not marked.)

Letter to David wWaltemath from 42
William wiley dated 2/12/2015

Letter to william wiley from 53
pavid waltemath dated 2/27/2015

Engineering Report for an 53
Amendment to Permit (FA 95-048A)

Letter to Sean Berberian and 66
Jeri Kishiyama from Stephen
Tully dated 3/13/2015

Letter to Sean Berberian and 65
Jeri Kishiyama from Stephen
Tully dated 4/16/2015

(Not marked.)

Letter to William Wiley from 51
Michelle De Blasi dated 5/1/2015

Copy of Check to Flood Control 113
District from A.B.C. Sand &
Rock for $7,440 dated 2/27/2015

ADMITTED

186

186

186

186
186
186

186

186

186

186

186

186

186
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NOTICE OF VIOLATION - CEASE AND DESIST HEARING, 1/4/2016

A.B.C.'s
EXH. NO.

57
58

59
00

61
62

63

64

05

66

67 - 70
71

72
73

74 - 75

DESCRIPTION MARKED

(Not marked.)

Notice of violation - Cease 119
and Desist Letter to David
waltemath from william wiley

dated 5/8/2015

{(Not marked.)

Letter to wWayne Peck from 120
Michelle De Blasi dated

5/12/2015

(Not marked.)

Email to Tom Manos from 59
Michelle De Blasi dated

6/17/2015

Email to Michelle De Blasi, 61

Tom Manos, Anthony Beuché and

Scott vogel from Joy Rich dated
6/18/2015

Email to Michelle De Blasi 126
from Anthony Beuché, with
attachments, dated 6/30/2015

(Not marked.)

Email to Anthony Beuché from 127
Michelle De Blasi dated 7/24/2015

(Not marked.)

Email to Anthony Beuché from 128
Michelle De Blasi dated 8/19/2015

(Not marked.)

Email to Michelle De BRlasi 129
from Anthony Beuché dated
8/25/2015

{(Not marked.)

ADMITTED

186

186

186

186

186

186

186

186
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NOTICE OF VIOLATION - CEASE AND DESIST HEARING, 1/4/2016

A.B.C.'s
EXH. NO.

76

77

78

79

80

81
82
83

DESCRIPTION MARKED

Letter to David waltemath
from william wiley dated
11/2/2015

Letter to Tony Beuché from
Meghan Grabel dated 11/5/2015

Letter to Meghan Grabel from
Wayne Peck dated 11/10/2015

Response to FCDMC's Request
for Corrections - Phase I
Letter to Tony Beuché from
Meghan Grabel dated 11/13/2015
Response to FCDMC's Request
for Corrections - Phase II
Letter to Tony Beuché from
Meghan Grabel dated 11/30/2015
Ninth Circuit Memorandum

(Not marked.)

{(Not marked.)

(ALL ORIGINAL EXHIBITS RETAINED
BY HEARING OFFICER MERKOW.)

RECESSES

Recess taken from 10:21 a.m. to 10:36 a.m.
Recess taken from 12:34 p.m. to 1:33 p.m.

134

136

138

139

139

104

ADMITTED

186

186

186

186

186

186

PAGE

186
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NOTICE OF VIOLATION - CEASE AND DESIST HEARING, 1/4/2016
NOTICE OF VIOLATION - CEASE AND DESIST HEARING

commenced at 8:59 a.m. on January 4, 2016, at the Flood
control District, 2801 west Durango Street, Phoenix,

Arizona, before KELLY SUE OGLESBY, Arizona CR No. 50178.

Vi A W N

APPEARANCES
HEARING OFFICER:

HAROLD 1. MERKOW
hal.merkow@gmail.com

W0 0 ~

FOR A.B.C. SAND & ROCK COMPANY, INC.:
10
OSBORN MALEDON, P.A.

11 BY: MS. MEGHAN H. GRABEL

MS. ANNE M. CHAPMAN

12 2929 North cCentral Avenue
21st Floor

13 Phoenix, Arizona 85012
mgrabel@omlaw.com

14 achapman@omlaw. com

15 FOR FLQOD CONTROL DISTRICT OF MARICOPA COUNTY:

16 MARICOPA COUNTY ATTORNEY
BY: MR. WAYNE J. PECK
17 222 North Central Avenue
Suite 110
18 Phoenix, Arizona 85004
peckw@mcao.maricopa.gov
19
ALSO PRESENT:
20
Mr. Tonhy Beuché
21 Ms. Carol Stevens-Gobillard
Tim La Sota
22 Jack La Sota
23
24
25

JD REPORTING, INC. | 602.254.1345 | jdri@jdreporting.co
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NOTICE OF VIOLATION -~ CEASE AND DESIST HEARING, 1/4/220516
1 | do.
2 MS. GRABEL: The Court did not rule that. The
3 | court ruled that they did not --
4 MR. PECK: No. The Board of Hearing -- the
5 | Board of Hearing Review ruled there was no valid permit
6 | and there would be no fines.
7 MS. GRABEL: I think for the judge's purposes,
8 | we just need to let him know that there still is a court
9 | proceeding that could result in a different law of the

10 | case than what exists right now.

11 MR. PECK: Yes, it could.
12 MS. GRABEL: Thank you.
13 HEARING OFFICER: I have to take things the way

14 | they are right now; not on speculation of what a judge

15 | might do.

16 MS. GRABEL: Okay. well, then with respect to
17 | that, may we enter the evidence that we believe s

18 | relevant to show why the 2011 permit was renewed, given
19 | the fact that a Court may overturn it in the future?

20 MR. PECK: Wwell, obviously if the Court rules --
21 HEARING OFFICER: No. I don't want to hear any
22 | evidence about the 2011 permit.

23 MR. PECK: If the Court ruled --

24 MS. GRABEL: Sir, how can you not hear any

25 | evidence about the two thousand --

JD REPORTING, INC. | 602.254.1345 | jdri@jdreporting.co
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NOTICE OF VIOLATION - CEASE AND DESIST HEARING, 1/4/35;6
1 A. Yes.
2 Q. Could you explain some of those kinds of
3 | circumstances to the hearing officer?
4 A. Generally we -- the issuance of a short -- a

5 | permit of short duration is to allow the permittee time to
gather the technical and other data he needs to complete
the permit application and remain in operation.

Q. To your knowledge, after the permit that has

o o N O

been marked as Exhibit B expired on July 16th, 2012, has
10 | A.B.C. sand and gravel obtained any other permit for the
11 | property we are talking about?

12 A, NoO.

13 Q. Have you checked the records to see if there is

14 | such a permit?

15 A, Yes,

16 Q. wWhen did you most recently check those records?
17 A. This morning.

18 Q. And is there a permit so issued?

19 A. No.

20 Q. To your knowledge, have operations continued on

21 | the property after July 16th, 20127

22 A. Yes.
23 Q. How do you know that?
24 A. I have been out to the site several times, been

25 | adjacent to the site several times to see operations

JD REPORTING, INC. | 602.254.1345 | jdri@jdreporting.co
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NOTICE OF VIOLATION - CEASE AND DESIST HEARING, 1/4/2016

continuing.

Q.

when was the last time you saw the operation

continuing?

A.

Q
A
Q.
A
Q

Thursday morning.

And that would be December 31st, 20157
Correct.

Have you visited the site over the years?

Yes.

Can you estimate approximately how many times

since July 1l6th, 20127

A.

Q.

30 to 40.

At any time when you were there, did you see any

evidence that the operations had been abandoned?

A.

Q.

NO.

MR. PECK: I have no further questions.
HEARING OFFICER: Ms. Grabel.

MS. GRABEL: Ms. Chapman will cross.
HEARING OFFICER: I'm sorry?

MS. GRABEL: Ms. Chapman will cross.

CROSS EXAMINATION

(BY MS. CHAPMAN) Good morning, Mr. Jones.

name is Anne Chapman on behalf of A.B.C.

So I take it your testimony is that from

My

JD REPORTING, INC. | 602.254.1345 | jdri@jdreporting.co
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NOTICE OF VIOLATION - CEASE AND DESIST HEARING, 1/4/2016

1 MS. GRABEL: It very much has to do with whether
2 | or not a fine should be assessed against A.B.C.

3 HEARING OFFICER: well, I am taking the final

4 | decision and order as it stands. Unless it's changed by a
5| court, it stands as is.

6 MS. GRABEL: May we introduce evidence to you

7 | that suggests it may have been biased in its entry?

8 HEARING OFFICER: No. No. I am taking it as --
9 | at its face value.
10 MS. GRABEL: I would Tike to enter my standing

11 | objection as to that ruling.

12 HEARING OFFICER: I think you did that at the
13 | beginning, and I told you I would show it as a continuing
14 | objection.

15 MS. GRABEL: I will just keep doing it.

16 Q. (BY MS. GRABEL) A1l right. M™Mr. Dietrich, after
17 | the Board of Hearing Review issued its final decision and
18 | order on remand, did A.B.C. have any additional

19 | conversations with the Flood Control District about

20 | renewal of this permit?

21 A. Ongoing.

22 Q. I would T1ike to show you A.B.C. Exhibit 49.

23 | This is something the Court has seen hefore.

24 HEARING OFFICER: We already have that.

25 Q. (BY MS. GRABEL) Have you seen this document

JD REPORTING, INC. | 602.254.1345 | jdri@jdreporting.co
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NOTICE OF VIOLATION - CEASE AND DESIST HEARING, 1/4/2016

1 | before, Mr. Dietrich?
2 A. Yes, I have.
3 Q who is this letter from?
4 A. William wiley, the chief engineer.
5 Q Thank you.
6 wWould you please read the last sentence of this
7 | document?
8 A. If the applicant is filed and the fees are paid
9 | by March 6th, 2015, we will forbear any enforcement action
10 | for operating without a permit, and per Floodplain
11 | section 403.B.3, will issue a permit of short duration
12 | during the application process if required.
13 Q. Did A.B.C. comply with Mr. wiley's request?
14 A. Yes, we did.
15 Q. Turn to A.B.C. Exhibit 50, please.
16 Have you seen this letter before?
17 A. Yes, I have.
18 Q. will you please describe its contents?
19 A. It's a transmittal Tetter from David waltemath
20 | to Bill wiley with the related check that was requested.
21 Q. Take a look at A.B.C. 51, please.
22 Have you seen this before, Mr. Dietrich?
23 A Yes, I have.
24 Q would you please describe what it is?
25 A It's an engineering report that was prepared by
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1| A.B.C. sand & Rock by Pedro calza, a licensed engineer.

2 Q. would you agree that this is the amended plan of
3 | development that was submitted with Mr. waltemath's

4 | Tetter, Exhibit 507

5 A. Yes, it was.

6 Q. I would Tike to show you Exhibit 56, please.

7 MR. PECK: We haven't seen that one.

8 (Exhibit No. 56 was marked for identification.)
9 HEARING OFFICER: This also attaches the Tlast

10 | page of 55.

11 MS. GRABEL: It does, yes. That's a whole

12 | different exhibit. There 1is a purpose to my madness.

13 Q. (BY MS. GRABEL) Mr. Dietrich, what is -- will
14 | you please describe what this is.

15 A. It's a check from A.B.C. Sand & Rock to the

16 Flood Control District.

17 Q And what is the date of this check?

18 A 2/27/15.

19 Q. what is this check for, if you know?

20 A This check, I believe, is for two things, and I

21 | may be sketching here a 1little bit, but one was for an

22 | application fee and one was for an engineering renewal fee
23 | or something along that Tine.

24 Q. was it submitted in response to Mr. wWiley's

25 letter --
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1 Q. Please review the attachments to this letter.

2 A. The application, the checks, and the warning and
3 | Disclaimer of Liability.

4 Q. were those the items that Mr. Tully had

5 | requested in his Tletter?

6 A. Yes.

7 Q. And just to clarify, that letter 1is the

8 | march 13th, 2015, letter, A.B.C. Exhibit 52.

9 Did Mr. wiley send A.B.C. a permit of short
10 | duration?
11 A. NO.
12 Q. Had they promised that it would -- they would?
13 A. They -- I believe it said "if necessary" at the
14 | end there.
15 Q. I would Tike to show you A.B.C. Exhibit 58.
16 (Exhibit No. 58 was marked for identification.)
17 Q. (BY MS. GRABEL) Have you seen this document,
18 | Mr. Dietrich?
19 A. Yes, I have,

20 Q. Please describe it.

21 A. It's a Notice of violation dated may 8th, 2015,
22 | from william wiley.

23 Q. what was A.B.C.'s reaction to receiving this

24 | Notice of violation?

25 A. Frustration.
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1 Q. why were you frustrated?
2 A. Because we were working, trying to work through
3 | the problems with them. And even though we believed we
4 | had a permit at that time and we were working through
5 | them, and they -- it seems like they just dropped it on --
6 | dropped this on us.
7 Q. why didn't they give you a permit of short
8 | duration?
9 A. I have no idea.
10 Q. Had you done what you thought you needed to do

11 | to comply with Mr. Tully's requests?

12 A. We did.

13 Q. I would Tike to show you A.B.C. Exhibit 60.

14 (Exhibit No. 60 was marked for identification.)
15 Q. (BY MS. GRABEL)} would you please read the

16 | second full paragraph on page 2 of this exhibit.

17 A. "Finally"?
18 Q. Beginning with "finally."
19 A. Finally, a Notice of violation - Cease and

20 | Desist Jetter was issued to A.B.C. on May 8th despite
21 | several assurances from FCD that it would forever -- that
22 | it would forbear enforcement action once a new permit
23 | application was submitted. The first assurance occurred
24 | in a letter to A.B.C. dated February 12, which requested

25 | that a permit application be filed March 6th. A.B.C.
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1| up, so -- so we had documents to this matter, should it
2 | come to this matter.

3 Q. Thank you.

4 And do you agree that Ms. De Blasi accurately
5 | characterized the contents of the meeting and the

6 | agreement you reached?

7 A. Exactly. She did.

8 Q. Thank you.

9 And if you would Took at A.B.C. Exhibit 63.
10 A. This is the one I thought I just had.
11 Q. Okay. Who 1is this note from?
12 MR. PECK: Objection; it speaks for itself.

13 | Tt's already been discussed.

14 HEARING OFFICER: We have already talked about
15 | this.
16 MR. PECK: We didn't object to it being

17 admitted.

18 HEARING OFFICER: It's in evidence.
19 MS. GRABEL: I will move on.
20 Q. (BY MS. GRABEL) Mr. Dietrich, would you please

21 | Took at A.B.C. Exhibit No. 64.

22 (exhibit No. 64 was marked for identification.)
23 Q. (BY MS. GRABEL) Have you seen this document

24 | previously?

25 A. I have.
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1 Q. what is this document?

2 A. It's a transmittal from Tony Beuché to Michelle
3 | De Blasi with -- it's called what is the substantive

4 | review form and request for corrections.

5 Q. what does this request for corrections require
6 | of ALB.C.7

7 A. I don't know. There is 39 of them here.

8 Q. Is preparing a response to the request for

9 | corrections time consuming?
10 A. In this matter, it 1is.
11 Q. why?
12 A, They are very detailed, and some are engineering

13 | related. Some we had a disagreement on whether they were
14 | items that the Flood Control could ask for by law.

15 Q. Did A.B.C. make any representations to the Flood
16 | Control District as to when it would Tikely receive a

17 | response?

18 A. I believe they get -- said 15 days or something

19 | Tike that, if I am not mistaken.

20 Q. If you Took at A.B.C. Exhibit No. 66.

21 (Exhibit No. 66 was marked for identification.)
22 Q. (BY MS. GRABEL) Have you reviewed this email?
23 A. Yes, I have.

24 Q. Could you please describe the contents?

25 A. Michelle is asking for some hydraulic
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1| information from the District to help with some modeling

2 | she was going to acquire from Tony Calza, the engineer.

3 Q. Mr. Beuché?
4 oh, pPedro Calza do you mean, the engineer?
5 A. Pedro. Pedro. I'm sorry. I said Tony. Pedro

6 | Calza, the engineer.
7 Q. And did Ms. De Blasi give any indication as to
8 | when the request -- the response to the request for

9 | corrections would be received?

10 A. I don't remember.
11 Q. Take a Took at the first 1line of that email.
12 MR. PECK: we will stipulate it says by the end

13 | of next week.

14 MS. GRABEL: Yes,
15 THE WITNESS: Okay.
16 Q. (BY MS. GRABEL) Did A.B.C. submit the request

17 | for correction responses by the end of the following week,
18 | which would have been early August 20157
19 A, No, I don't believe that they did. I think some

20 | may have been submitted at that time, but some were not.

21 Q. Was A.B.C. -- strike that.

22 I would 1ike you to turn to A.B.C. Exhibit
23 | No. 71.

24 A. Do I have it? No?

25 MR. PECK: 1It's coming.

JD REPORTING, INC. | 602.254.1345 | jdri@jdreporting.co

APP437



Go to Previous View | | Go to Table of Contents - Appendix

O 0 ~N o v s W N

NN N NN e e B e e P2
Vi R w N DWW 0N Yt W N = O

129
NOTICE OF VIOLATION - CEASE AND DESIST HEARING, 1/4/2016

(Exhibit No. 71 was marked for identification.)
MR. PECK: Thank you.

Q. (BY MS. GRABEL) would you please describe the
nature of this document?

A. It's an email from Michelle to Tony Beuché,
setting up a timeline for getting certain things done.
There was a discussion about taking some existing mine
plans and putting them together in the so-called
three-in-one plan. And I think there was an issue that's
alluded to here, that to get some of the engineering
information, we would have to do a FOIA request to get
that engineering. He would give it to us, but we would
have to go through channels to get it.

Q. Do you believe that this demonstrates that
A.B.C. was working with the Flood Control District with
respect to its new permit application?

A. We were working through -it,

Q. Did A.B.C. receive a response from Mr. Beuché
about the items that would need to be addressed in its
plan of development as Ms. De Blasi requests in this
email?

A. T don't know in particular what that response
would be.

Q. Take a Took at A.B.C. Exhibit 73, if you would.

MR. PECK: ©Oh, we didn't have it yet.
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1 CERTIVFICATE
2
3 I, KELLY SUE OGLESBY, Arizona Certified Reporter
4 | No. 50178, do hereby certify that the foregoing printed
5 | pages constitute a full, true, and accurate record of the
6 | proceedings had in the foregoing matter, all to the best
7 | of my skill and ability.
8 I further certify that I am in no way related to
9 | any of the parties hereto, nor am I in any way interested
10 | in the outcome thereof.
11
I CERTIFY that I have complied with the ethical
12 | obligations in ACJA Sections 7-206(F)(3) and
7-206-(3) (1) (@) (1) and (2).
13
14 1/12/2016
Kelly Sue Dalasby
15 | Kelly Sue Bglesby v Date
Arizona Certified Reporter No. 50178
16
17 I CERTIFY that 1D Reporting, Inc. has complied
with the ethical obligations in ACJA Sections
18 | 7-206(3) (1) (g) (1) and (6).
19
20
JD REPORTING, INC. Date
21 | Arizona Registered Reporting Firm R1012
22
23
24
25
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MEETING & FA 95-048BA-201¢ 06/16/2016 3

BE IT REMEMBERED that the above-entitled

meeting came on regularly to be heard before the Fleod

Control Hearing Review Board, in the Adobe Conference

Room of the Flood Control District, 2801 West Durango

Street, Phoenix, Arizona, commencing at 2:00 p.m. on the

16th of June, 2016.

BEFORE: RICHARD SCHANER, Chairman
GREGG MONGER, Member
DEWAYNE JUSTICE, Member
APPEARANCES :

For the Board:

JORDEN BISCHOFF & HISER, P.L.C.

By Mesers. Eric L. Hi=ser and Trevor J.L.

7272 East Indian School Road, Suite 360
Scottsdale, Arizona B5251

For the Flood Control District:

Mr. Wayne Peck

General Counsel

2801 West Durango Street
Fhoenix, Arizona 85009

For ABC Sand and Rock Company, Inc.:

QSBORN MALEDON

By Ms. Meghan Grabel

2529 North Central Avenue, 21zt Floor
Fhoenix, Arizona 85012

Burggraff

ALSCO PRESENT: Ms. Jolene Maiden, Clerk of the Board of

Hearing Review
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MEETING & FA 955-04BA-2018 Cef16/20L6 &

with the law firm of Osborn Maledon, and T represent ABC
Sand and Rock in this matter.

This is a case of reasonable reliance., We are
here today for one reascon: the district promised ARC
that ABC could continue mining in the flcoodplain without
having to obtain a temporary permit while ABQ's
application for a Floodplain Use Permit was pending, and
that the District would not bring an enforcement action
against ABC during that pericd of time. ABC relied on
those assurances, to its apparent detriment. Had ABC
known the District intended to change the rules of the
game at half time, it would have insisted on beling
igzued a permit of short duration in 2015, as it had
twice requested and ag the Chief Engineer had offered,
and we would not be here today.

As a legal matter, the District's assurances
that it would not bring an enforcement action against
ABC and that ABC did not need a temporary permit,
coupled with ABC's reasgonable reliance on those
assurances, gave APRPC the putative right to continue
mining during the permit application process. The
retroactive levy of what is now more than half a million
dollars in fines under these circumstances is the
textbook definition of arbitrary and capricious conduct.

Arbitrary means subject to unfettered
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1 with the Bistrict to make sure that its mining
2 operationg complied with the regulatory requirements
3 from the District's perspective.
4 One way to do this was to file an application
azoass 5 for a Floedplain Use Permit and obtain a permit of short
6 duration from the District so that it could continue to
7 mine without fear of enforcement while its application
8 was being processed. And, in fact, that is precizely
9 what Chief Engineer Bill Wiley offered to ABC on
020 10 February la4th of 2015. ©On that date, Mr. Wiley wrote a
11 letter to ABC stating that, quote, if the application is
12 filed and the fees are paid by March 6, 2015, we will
1z forbear any enforcement acticon for operating without a
14 permit and, per Floodplain Regulations, will issue a
czoazo 15  permit of short duraticon during the application procegs,
16 if required.
17 On Pebruary 27th, 2015, more than a week before
18 that March 6 deadline, ABC's principal, David Waltemakth,
12 sent a letter to Bill Wiley enclosing a plan of
o043 20 development supported by a seasoned engineer who once
21 worked for the District, and a check for 357,440. ABC
22 fashioned this application as an amendment to its 2011
23 permit, because that's exactly what ABC believed it to
24 be, Although the Hearing Officer characterized this
pe.od58 25 submittal as a sham application, there is absoclutely no
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1 evidence in the record to support that portraval.
2 Rather, it was an application supported by a detailed
3  engineering and hydrology study and submitted a week
4 earlier than the deadline articulated by Mr. Wiley's
o20514 S letter.
6 ABC reascnably believed that its February 27th,
7 2015 filing complied with Mr. Wiley's regquest and that
8 the District would thus forbear any enforcement action
9 for operating without a permit.
00527 10 Two weeks later, on March 13th, 2015, an
11 attorney for the Flood Contrel District sent a letter to
12 ABC rejecting ABC's application, returning the filing
13 fee, and requiring ABC to submit a new application for a
14 Floodplain Usge Parmit. According to that attorney,
o20s41 15 because the Board of Hearing Review had ruled that the
16 2011 permit had expired, there was noc permit to amend
17 and ABC must therefore file an application for a new
18 permit and pay the higher 512,800 filing fee.
19 ABC received the Digtrict's letter on
020555 20 March 3l1st, 2015 and tcld the District that it was
21 preparing a substantive filing.
22 On April 15th, the District's lawyer again
23 wrote a letter to APS. In that letter, the District
24 teld ABC that without a permit ABC must steop mining in
0206.08 25 the flocdplain, but then gave a c¢ritical caveat., He
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MEETING & FA 95-048Aa-2016 g6/16/2016 11

gaid if by Friday, May 1lst, 2015, ABC has not submitted
the necessary paperwerk and paid the fees required to
obtain a permit, the Flood Control District will be
forced to commence a new enforcement action. And he
continued: The Flood Control District of Maricopa
County, of course, hopes that it will not need to bring
an enforcement acticon and that ABC will file the
necegsgary documents and pay the necemsary fee= to obtain
a permit and then work diligently to obtain a permit.

ABC reasonably interpreted this letter as
saying that it would not be fined for continmied
operaticnsg if it submitted the new applicaticn in the
appropriate form and paid the applicable fees by May
l1st, 2015.

S0 that's exactly what BABC did. On May 1lst,
the District's deadline, ABC submitted the completed
Flocodplain Use Permit, filing fees, and other paperwork
cutlined in the Districtt's March 13th letter. To fully
ensure that it would be insulated from fines, ABC also
requested that it be given a permit of short duration Lo
apprly throughout the permitting process, which would
resolve any ambiquity over the legality of its continued
cperations. As counsel for ABC wrote to the District:
¥You have indicatred that a permit of short duration would
be issued upon your receipt of the enclosed submission,
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MEETING & FA 95-048A-201¢ 06/16/2018 1z

and I ask that vou send a copy of that permit to my
attention as socon as possikle.

Over the next few days the attorneys for ARC
and the District have several comminications regarding
the permit application and process. And the timeline
demonstrates that.

Then inexplicably, on May 8th, 2015, ARBRC
recaeives a neotice of violation and cease and desist
order indicating that ARC must stop business until it
has secured a Fleoodplain Use Permit. This order, of
course, wag wholly unexpected given the prior
correspondence, ABC had complied with EverYthing asked
of it by the District and had recelived no response to
ite request that it be given a permit of short duration
to apply during the permitting process,

Oon May 12th, 2015, APRC wrote ancther letter to
District counsel in which it both asked salient
gquestionsg about the permit application and then
requested that the District rescind the May 8th notice
of violation in light of compliance with the District's
permit application deadlines. In the same letter ABC
again requests a permit of short duration. There ieg no
response Lo ABC's request.

Rightly frustrated by the District's
about-face, ABC tock the matter to then Maricopa County
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MEETING & FA 35-0483-2016 ne/16/2016 13

Manager Tom Mznos and Deputy County Manager Joy Rich to
digeuss. On June 16th, 2015, Mr. Mancs, Ms. Rich, and
managing engineers from the Flood Control District,
including Tony Beuche, whe ig in the audience today, met
with RABD to discuss the cease and desist order, the
permit of short duration, and the permitting process.
The agreement reached by the parties in that meeting was
gummarized in the June 17th e-mail that was later
endorged hy Ms., Rich. Through that e-mail the District
and ABC agreed that, quote:

Since the parties are moving diligently to
processe the permit application, a temporary permit is
net necesgary and will not be pursued. Further, the
parties agreed that a hearing for the notice of
viclation will nct be set at this time to allow the
parties to focus their attention on the permit
application.

ABC reasonably relied on the District's
asgurances, believing that the parties' agreement that a
temporary permit was not necessary meant that they would
not be subjected to fines, elther at that time or
retroactively at a later date, for operating without a
temporary permit while the permit application was
pending. And ABC did as it agreed, focusing its
attention on the permit application.
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MEETING & FA 95-048h-2016 g6/16/2016 14

Please take a lock at the timeline. On
June 20th, the Disgtrict sends substantive review
comments with 37 regquests for correcticons. HNo deadline
for responge to the substantive review is attached, but
AR turpned attenticon teo it immediately. The parties met
and corresponded aboubk the ABC permit application
throughout July and August, discussing the modeling to
be used and whether, given a legitimate dispute owver the
data that wag ugsed in the May lst submission, an
alternative plan of development should be considered.

In an ARugugt 18th e-mail, counsel for ABC
informed the Distriet that, quote, we are working
diligently to complete these tasks -- referring to tasks
that she and Tony Beuche had discussed -- and will
likely have the revised submittal by the end of
Beptember.

The district did not object to this
September deadline, nor did it express any
dissatigfaction with the rate at which ARC was
processing its application.

on September 1leth, 2015, for unaveidakle
reascns, ABC terminated its pricr counsel and retained
new counsel. At that time -- I was the new counsel -- I
introduced myself to the District and in mid October met
with the District to discusses the status of ABC's
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MEETING & FA 55-048A-2016 06/16/2016 1c

application. &t no point during that meeting did the
District's representatives indicate any belief that ABC
wasg not acting in good faith in pursuing its permit or
that ABC needed to submit a response to the request for
corrections by any particular date or that it would be
fined.

So imagine my surprige when, on November 4th,
2015, ABC receives a notice of viclation, cease and
degist hearing order dated November 2nd, 2015.

The day after receiving that order,

November 5th, 2015, I, as ABC'm counsel, sent a latter
to Mr. Peck, the Disatrict's counsel, expressing surprise
at the notice given the District's agreement to forbear
a hearing and their assurance that we could mine withouc
any need for a permit of short duration.

I also informed Mr. Peck that a response to the
District's substantive review will be given in two
phases, on November 13th, 2015 and on November 30th,
2015. ABC submitted its responsive comments on those
dates, as promised.

At that point the ball was in the District's
court to respond, which it did on December 23rd, 2015.
On December 23rd, the District =zent ABC a second set of
comments on ABC's November 13th and Nowvember 30th
submittalse and indicated that many issues had in fact

Coash & Coash, Inc. 60Z-258-1440
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MEETING & FB 55-048A-201% 06/16/2016 1le

been rezolved or would be resolved by a simple technieal
amendment., even though other disputed issues remained
cutstanding.

Since then, ABC has submitted ancther plan of
development that responds to virtually all of the
District's requests for correction. We have hired a top
hydrologist and cobtained a new topographic map at
significant expense to ABC, and have again regquested a
permit of short duration to allow ABC to operate without
being subject to fines since we now understand that ARC
no -- that the District no longer intends to adhere to
its June commitment. That reguest for permit of short
duration was denied.

Sa what dcoes this timeline demonstrate? There
iz simply no periocd in which ABC demonstrated a flagrant
disregard for its obligation to obtain the Fleodplain
Use Permit or demonsgstrated bad faith in ite pursuit of
such a permit.

Oof the four time periods that were discussed in
the Chief's order, everyone agrees that no fine should
be assesped prior to January 28th, 2015. That's peried
cne. And importantly, of those four periods, even the
Hearing Qfficer only recommendg fines for even a portion
of cne of the periods, the four months between July 30th
and Novembexr 30th.
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However, any recommendationsg for fineg after
January 28th is bamed on ARBC'z alleged lack of diligence
in obtaining a new permit and alleged disregard for its
legal cbligations. PBut evidence in the record shows the
exact opposite. ABC continucusly engaged in the
permitting procese and asked for permit of short
duration repeatedly to ensure legal compliance in the
interim. And the District assured BABC it didn't mneed
such a permit, a temporary permit wasn't needed, That
assurance gave ABC the putative right te mine in the
floodplain during permitting process without penalty.

It bears noting specifically that the fourth
periond of fines recommended by the Chief Engineer are
not juet arbitrary, they are extraordinary. In this
period, the Chief Engineer, again, without -- acting
outside of the recommendations of the Hearing Officer,
orders a penalty of $2500 per day based on evidence not

in the record about how ARC has behaved since
December 23rxd, And even that evidence is selective and
fails to show the zignificant progress that AEBC has made
to date in securing a mining permit. And even more
aextremea, the Chief Engineer has ordered that ABC may not
ever receive a permit to mine in the fleodplain until it
pays the unwarranted penalties that he ordered.

S0, to recap, the District telle ABC it will
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forbear enforcement proceedings if ABC files and pursues
a permit application, and that it doesn't need to get a
temporary permit. ABC relies on those representations
and continues to mine while processing the permit
application. Without notice or warning, the District
changes the rules, starts enforcement proceedings
against ABC, and ultimately fines BABC a penalty that is
now well in excegs of half a million dollars. That fine
iz accrulng at a rate of 52500 today, an extracrdinary
amount. &aAnd there ig nothing ABC can do to stop the
exponential growth of that penalty short of ceasing
business, since the District has told ABC that it is not
going to give ABC a permit until the arbitrary fines are
paid.

Gentleman, this is a family-owned ccmpany that
employs 25 people and pays millions of dollars in
royalties to the State Land Department based on its land
leages. ABC cannot afford to stop mining, and there is
simply no evidence in the record that it should have to
do sc.

The order is simply arbitrary and capricicousz.
ABC therefore respectfully requeets that the order be
overturned in full, that no fines be assessed against
ARC, and that the Flood Control District issue ABRC a
permit of short duration to govern the rest of ABC's

Coagh £ Coash, Inc. 602-258-1440

APP453



Go to Previous View | Go to Table of Contents - Appendix

oaa0sE 5

g
0331:18 10
11
12
13
14
p3ala4 15
18
17
18
1%
033149 20
21
22
23
24

03:32:06 25

MEETING & FA 395-048R-2016 06/16/2018 S8

foot dragging on both parties and I would like to aes
that over and some gpirit of cooperation that we can get
thig thing handled and would ke willing to offer some
financial incentivers in that direction if we could
figure cut a method in which we could apply them to soma
kind of a scheduled completion of this thing. But I am
trying to think of mome way te do it, realizing that we
may still be here in 201% talking about this.

ME. HISEE: Mr. Chairman, it may ke appropriate
if the Beard wants to discuss what it would like to
achieve, counsel can take notes and we can try to come
up with a resoluticn that achieves what the Board
expresgses that it wants to do. We can then continue
thig hearing until, I think we picked the date on
July 1st, and then bring back that to see if we could
manage to achieve what you guys are thinking of doing.
It would be uzeful, though, for us to know basic
questions on law and fact, having heard the arguments of
the parties, whether you believe there is a wviclation;
if there is wviclation, if you think penaltiez should be
imposed and any thoughts you have on how those penalties
sghould be handled =0 we have something to work with.

CHAIRMAN SCHANER: Thank vou., Well, then it
behoover a little further conversation.

From my point of view, I feel there is no

Coash & Coash, Inc. E02-258-1440
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L argument that there is or iz not a permit. There is not

2 an exigting permit. The fact that there is not an

3 existing permit, in my mind, means the Flood Contrel

4 District has a sense and cobligation to enforce, through
ogasag 5 penalties, fines, whatever their rule set in accordance

£ with law some sort of a penalty for vioclation of

7 operating in a floodplain without an existing permit.

8 I would alsc like to =2ee this thing come to an

9 end. And from what T heard today, it is a lot closer
013288 10  than what I read in everything I have read before the

11 meeting today. And I thank both parties for that, the

12  fact that it is moving in the right direction.

13 MEMBER MOMNGER: So I think the discussion lead

14 us tc believe, if ywou turn to the decisicn and order of
o3ax20 15 penalty, we were thinking that we would cbhviously concur

16 with pericd ¢ne not being impeosed. However, we thought,

17 based on all the facts that we heard today undex

1B digcusgion --

1% MR, HISER: ¥You are thinking that you den't
oxaxas 20 want pericd cne, no penalties for that?

21 MEMEBEE MONGER : Correct, concur.

22 MEMBEER JUSTICE: TUh-huh.
23 MEMBER MONGER: And expanding on previous

24 digcussion, we were thinking that lumping pericd two and
033352 25 period three as a "non-Flocdplain Use Permit in place"
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1 penalty should be imposed. That was our initial

2 reacticn with those two periocds.

3 And then, finally, because of the discussion

4 with trying to get this resolved, trying to get both
ax3416 5 partiesg to agree upon a schedule and to get submittals

g gset forth in aome pericd of time, whether it be 30, 60,

7 90 day. taking period four and essentially agreeing that

g that, in fact, that number would be dropped from a

8 $2,500 per day fine imposed down to 51,000 per day, if
m:2437 10 and only if the stipulations of meeting the FUP are met

11 and the FUP is administratively complete and a permit is

12 isgsued. Sp that would be effective as of today's date.

13 So that was our consideration.

14 ME. HISER: So yvou would allow -- sc you would
mass 15 basically follow the penalbty cutline, so I undexstand

lé what you are saying, so you would say follow the penalty

17 outline for periods cne, two, and three in the Chief

18 Engineer's final oxder, but you would --

13 MEMBEE MONGER: Correction, Eric. Periocd one
oa:as:ae 20 is none.

21 CHATREMAN SCHANER: HNone.

22 MR. HISER: Two and three lumped together,

23 combined.

24 MR. PECEK: Which way? As 5,000 or 500 a day?
3351 25 MR. HISER: Or the combination of the two plus
Coash & Coash, Inc. 602-258-1440
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together.

MEMBER MONGER: Total combination 78,000, 5,000
plus 73,000,

MR. HISEER: OKay. 8o that would be 78, And
then for the pericd four, you would propose to have that
be 2500 unless the FUP can be complete and permit issued
by a date certain, in which case the penalty would he
reduced to 51, 000 --

MEMEBEER MONGER: Correct.

MR, HISER: -- a day?

MEMBER MONGEER: Correct, effective today's
date, in other words, December 2X1st, 2015 to current.

ME. HISER: 0Okay. And then no penalties from
now through when that permit issuance would be.

MEMBER MONGER : Correct.

CHATRMAN SCHANER: In going forward from today,
50 no penality.

MEMEER MONGER: That's where I stopped my
discussion. Sc I wanted, I wanted to open that up.

CHAIFMAN SCHAMER: OCpen that one up?

MEMEER MONGER: Yes.

CHAIRMAN SCHANER: So you are bringing us
forward to today's date by suggesting that the fine or
penalty under period number four would be 51,000 a day
up until teoday's date?

Coash & Coasgh, Inc. 602-258-1440
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MEMEBER JUSTICE: Yes.

MEMBER MONGER: Yeah. That's what we
discussed.

CHATIRMAN S{CHANER: But you said if. 2500 or it
would be a thousand. T thought there was an if there.

MR. HISER: I have an 1f, too, that it is going
to be a thousand if they were able to get the permit
igsuad and completed by a date certain. Is that not
correct?

MEMEER MONGER: That i1s correct, That's what I
proposed.

CHAIRMAN SCHANER: All right.

MR. PECK: I just have one guestion, if I may
ask, becausge of the convergation. This, and I
understand you have reduced it to $1,000 a day, but if
the time period is not met, and I will address that
separately, if I may, for the whole time it would go
from $1,000 a day to $2,500 a day, is that correct?

MR. HISEER: {Correct.

MEMBER MONGER : Correct.

ME. PECK: But what I wasn't sure T understood
is does that thousand a day run from December 23rd until
the day they get it permitted or does it cut off today.

CHATRMAN SCHANER: We haven't got that far yet.

MR. PECK;:; Thank you very much. Just cne thing
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on thig date cartain. Mo, never mind.

MEMBER JUSTICE: 2Anybody want to take a guess

MR. PECK: On the date certain could you
provide the partieeg could mutually agree to extend the
date?

CHATEMAN SCHANER: Yeg.

MEMBER MCHGER : Sure.

MR. PECE: That way, if there iz a hangup that
just required more time, we c¢an do that and not have a
fine auvtomatically bump up.

CHATEMAN SCHANER: Thank you, Mr, Peck,. I
think that takes a little burden off our shoulders.

MS. GRABEL: Is deoesn't take much off ABC's
shoulders if the time continues to tell during whatever
extension pericds.

MR. FECK: But you can stop the fine.

MS. GRAEEL: We can't stop the fine.

MR. PECK: Yeeg, you can.

M5. GEABEL: How?

MR. PECK: Stop operating.

MS. GRABEL: I am not going to argue. I just
didn't hear that yet.

Just for point of clarification, the Districr,
we did check, had used 59 of 30 days within its

Coash & Coash, Inc. 602-258-1440
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1 substantive review process. We agreed to extend it by

2 30 days when we submitted our amended application.

3 MR. HISER: Thanks. That's good to know.

4 CHAIRMAN SCHANWER: So going forward from today,
033847 5 I'm not hearing any recommendations other than I think

[ they can get their next submittal in within --

7 MZ. GRABEL: I am hoping --
] CHATRMAN SCHANER: -- a couple weeks?
& MS. GRABEL: (Correct. But I need to talk to

pa3gss 10 our engineers.
11 CHAIRMAN SCHANER: T¥You are not certain. And
12 that's getting the next submittal --
13 MEMBER JUSTICE: 8o say it is --
14 CHATEMAN SCHANER: -- you know, two or three
p3:3g0s 15 months from now.
1€ MEMBER JUSTICE: It could be 30 days for that
17 gubmittal.
18 - CHATRMAN SCHANER: 2nd each one should be
19 getting shorter theoretically.
03:as:14 20 MEMBEE JUSTICE: But then the District has

21 &0 days by statute to look at it.

22 MR. PECK: We have 90 daye total.
23 M3, GRABEL: They have another 31 under the
24 law.
03:39:21 25 MR. PECK: Right. We have 31 business days
Coash & Coash, Inc. 602-258-1440
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1 left to review any submittals they give us. AE the
2 end -- if they give us a submittal and we xun out of the
3 31 days, then our right under the statute is to deny the
4 applicaticn and make them start over again.
033040 5 MER. HISER: Well, they could appeal that
6 denial. Then at that point, then, what the District has
7  done would all be subject to review by the Floodplain
B Review Board as to appropriateness.
a ME. TPECK: I am not sure that's correct,
0353 10  because the time pericods are not just regulatory, they
11 are statutory. And I am not sure, but we don't have to
12 worry about that today.
13 MEMBER JUSTICE: Sc now, if they take two weeks
14 to get their submittal, then that only gives you guys

baan4 1S two weaks to —-

16 MR. BISER: No. Their days don't count
17 while --
18 MEMBER JUSTICE: Thedir 31 days i=s after they
19 get --
azap=21 20 MR. FECK: Correct.
21 MEMBER JUSTICE: -- the stuff back, and it is

22 21 working days, not calendar days.
23 MR. PECK: 1If theoretically we turned it arcund
24 the next day, we would still have 30 days lefu.

DAapdy 25 MS. GRABEL: Under the statute also, they may
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nct alsc add new requirements. They may continue to
talk about the requirements they have already given us,
but they can't add additional substantive comments to
what they have already given us.

MEMBER JUSTICE: So if we agree to that, they
have got a couple weeks to get it in. And they have got
31 days to turn it arcund. If they drag their feet,
they will get it turned around until the end of the
31 daye, then we can agree that they can agres Lo an
axtensgion.

CHAIRMAN SCHANER: Yes. But let me agk a
queetion cof the District.

Is a permit withheld until the final T is
crogesad and I dotted, or iz there a substantial
completion at which point you issue a permit?

MR. PECK: If we had a plan and it was at
substantial completion and dotting Is and crossing Ts, I
think that's when staff would go toc the Chief Engineer
and recommend a permit of short duration to give them
the time to do it. We would know we have a plan that's
approvable, we just need to, to iron it out. That's
normally when a permit of short duration is -- normzlly
it i in a renewal procesg,

But given everything that's gone con here, if I
weare asked, my recommendation would be, if you are that
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cloge and just running up againset the time period that
yvou have put in, we either just agree to extend it orx
give them a permit of ghort duration, because our goal
ig and always has been to get this thing permitted.

MEMEBER JUSTICE: Counselor, Eric --

MR. HISER: Okay.

MEMEBER JUSTICE: -- have you gotten that
written down kind of?

MR. HISER: I have got this pretty much done.

The one question that is unclear to me is what
you want teo do from today going forward, because, as
Ms. Grabel said, it is important to ABC to know are they
continuing to incur penalties each day going forward.
And I think the District would like to know that as
well.

CHATRMAN SCHANER: My opinion on that is that,
if they can get it done in a reascnable time, that we
haven't yet discussed what that might be, that the
£1,000 a day accumulates but would be waived back to
today's date. That portion would be wailved if it is
done, RBecause, to me, that shows both parties intending
to commit to meet that time frame.

MEMEBER JUSTICE: I am good with that.

MER. PECK: May I be heard? What you would be
doing, since you have just ruled that they don't have a

Coash & Coasgh, Inc. 602-258-1440
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permit and they are operating, ig sanctioning them
breaking the law for %0 days with no penalty. and the
District would have a major problem with that.

CHATEMAN SCHAMER: I reconmend we make that a
dollar a day.

MS. GRABEL: Penny a day?

MEMBER JUSTICE: I thought we already agreed
that it was that they are operating without a permit.

CHATEMAN SCHANER: We have. So the fact that
they need a penalky --

MEMEER MONGEE: Ouestion for ABRC.

MS. GRABEL: Yes, 2ir.

MEMEER MONGEE: Today's date would you be
amenable to stopping your operation in that you are
operating without a Fleoodplain Use Permit, today --

MS. GRABEL: No, gir, we would not.

MEMEER MONGER: -- moving forward?

MS. GRABEL: We canncot. This is a family-owned
buginess. This is a sericus fine right now, half
a million deollars.

MEMEBER MONGER: I understand. Just asking a
cuesticn.

MS. GRABEL: T understand. But much of the
control, much of whether or not we are permitted is in
the contrecl of the Flood Control District, and we feel
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between a rock and a hard place.

We have repeatedly asked for permit of short
duration, repeatedly.

MEMEBER JUSTICE: Well, if you can't -- if I
understand, you can't get one if you don't have a
permit .

MS. GRABEL: That's not what the regulations
gay, Mr. Justice.

MR. HISEER: Wwhat we could do, since the
District, as suggested, we are between a rock and hard
place, is we could terminate the Director's order as of
today and gpay that we are not going to approve the
continued penalty. And then it becomes the Director's
decigion whether to file another HOV and cease and
desist order for the next period of time. That is an
option, tco., That means we have to come back but it is
a way of freeing yourself from having to do that.

MS. GRABEL: To that point, Mr. Hiser, there is
nothing in the record past November 30th that would
support any fine. In fact, much of this conversation is
based on something that is not in the record.

MR. HISEE: Well, it ig just that the record T
have right now i2 that there are nc -- there isg no
permit.

CHATRMAN SCHANER: Eight .

Coash & Coash, Inc. 602-258-1440
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1 MR. HISER: And so the gquestion is what the
2 penalty is appropriate for that pericd. &And you
3  presented arguments in litigation. The District has
4 presented arguments why we need to have penalties.
0345:35 5 CHATRMAN SCHANER: So what you are saying is --
& ME. HISER: I'm struggling to come up with what
7 applicable resclutions between the two.
B CHATRMAN SCHANER: If we cancel the engineer's
9 final order relative to these penalties effective today,
034546 10 he would have to, even though they are operating without
11 a permit and they are eligible for penalty, he would
12 have to come back to the Board with another notice of
13 hearing teo establlish that.
14 MR. HISER: Correct. 2And then we --
a34sse 15 ME. FECK: First we would have te go to Hearing
146 Officer.
17 MR. HISER: You have to go to the Hearing
18 Officer, and then we could assessz ultimately the
19 reasonablenessg of the penaltieg for the period betweean
aae0s 20 now and when they are able to obktain the permit.
21 MEMEEE JUSTICE: How long, how long is that
22 procesg agalin, Eric, of going through this?
23 MR. HISER: If they go through this process, it
24 would start with the issuance of the Chief Engineer of a
Q44644 25 notice of vieolation and the cease and desist order. The
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District then, assuming that ABC would object te that,
which I am sure they would, they would appeal and it
would go te the Hearing Cfficer. The Hearing Officer
has a certain number of days to come up with the
hearing., And then typically it takes 60 days or so to
gqet the Hearing Officer's decision. That goes back to
the Chief Engineer who has to confirm it or change it.
And then he igsues the order. Then there im a right to
appeal to ug, and we have to schedule a hearing, and so
probably is a six-month process.

Does that seem fair? You guys have been
through it multiple times.

MR. PECK: Ie it a fair procesa or is that the

time?

ME. HISER: Time.

MR, PECK:; The time frame is very accurate,
yes.

MR. HISER: o©Okay. We could lock at trying to
do -- we could go out on that limb, which would be that

we would decide what we have in front of us today but
maintain continuing jurisdiction. And then we could
have, you know, met a time where at certain stages we
would get back together, and socme of the parties before
us, to report on where they were, and then whatever the
penalty assessment is and do it seriatim that way. That
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does not provide us much certainty and is probably not
as conslstent with how the process is designed to work.

CHATRMAN SCHANER: My opinion is that -fust
involves more staff time and attorney time and does not
get to the point of the engineering time necessary to
get the permit. 2aAnd then we don't need the time in the
time frame. Maybe continuing a penalty of §1,000 a day
ig enough incentive in and of itself, or set a different
number and have that just be --

MEMBER JUSTICE: That's a thought.

MR, HISER: Set a lower penalty for a
reascnable pericd of btime or take it back up to the
higher number or even the Chief Engineer's initial 2500.

MS. GRABEL: MMr. Schaner, that is an incentive
cn ABC., I don't see a corresponding incentive to the
District to expedite the time Erame at all,

MR. PECK: We have a statutory regquirement as
far as the time frame. The applicant does not,

ME. HISER: Yeah.

MS. GRABEL: May I be heard cnce more on the
permit of short duration?

MR. HISER: We can't do anything about that,
850, ..

MS. GRABEL: I understand, except we have heard
arguments about why this isn't appropriate for ABC to
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have had a permit of short duration and a lot of
examples given as to why that's the case.

Under the applicable requlations, there is only
one section, Section 403.3, and it mentions for
extraction of sand and gravel or other materials, the
floodplain administrator may issue a permit of short
duration for an applicant's participation in an ongoing
application process, which is what we are in. It
doesn't give any kind of suggestion that it is only for
specific technical issues.

And so I helieve that becausie part of the Chief
Engineerts order in this case was to say ABC may not
have a permit of =short duration at any time vnkil it
pays fines to which it objects, that this was the proper
entity to overrule that and perhaps issue a permit of
short duration. If it is not, I would appreciate
guidance as to the proper board to bring that issue in
front of.

ME. PECK: The order does not say they will not
get a permit of short duration until they pay all the
finas. Tt says they won't get any permit until that
happens.

And I ask the question again: What plan is it
that the District is supposed to permit for a short
period of time? We don't have a plan that we know will
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not have an adverse impact on adjacent properties.
That's what keeps being given back and forth between the
engineers. So even if the Board were to suggest that we
give a permit of short duration and Mr. Wiley would say
okay, what plan is it he is going to permit?

MS, GRABEL: The requlaticns d¢ not regquire a
plan. It says you may issue.

MR. PECK: Yes, they do. EBecause we can't
igsue any Floodplain Usze Permit unless you demonstrate
no adverse effect,

CHATRMAN SCHANER: Our advice from our
attorneys is that we have no authority over directing
the District in any short-term use permit. We could
recommend but we have no authority.

Do you have any - -

ME. HISER: The only suggestion that I would
have if thig is a permitting dispute whether or not this
project is permitable is for you guys to say we stand on
our application, force the District te grant or deny,
and then you can put the Digtrict's permitting approach
and permitting interpretation in issue in front of the
Floodplain Review Board. And at that point, everything
about what the District has dene, all its technical
judgments and everything about that, perfectly open for
game. And that Board does have the akility to iseue
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authoritative interpretations of the regulations and can
answey those guestions definitively. This Board only
has the authority to determine whether penalties are
warranted or not,

And so that might be the sclution if this is a
permitting dispute that’'s not geoing to be resclwved.
Eecause it deoesn't do you guys any good to never get an
answer and it doesn't do you guys any good to keep
kicking the fact we are not going to get an answer down
the road if that's ultimately what the issue is.

Bo I guees that would be my cone cbservation as
Board counsel, you know, for the par;ies to congider, is
this one where you say, okay, we are going to cut our
losses as of this date and we are going to fight those
issues cut in front of the Floodplain Review Board.

MR. FECK: If that cption is on the takble, then
it ie even more important to the District that severe
penalties continue to run during that period because
thig Board has already ruled that ABC is illegally
operating.

CHAIEMAN SCHANER: Gentlemen, unless you have
gome additional thoughts, T am still at the point where
we brought cur recommendation up through today's date.

MEMBER MOMNGER: Could you reccount, please.

MR. HISER: The current proposal before this is
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to impose no penaltiez -- £irst of all, as to find that
there is no permit and, therefore, penalties are
warranted; second, that in light of the mitigating
circumstances pregented, that we would impose no
penaities for period one, that we would impose in light
of the circumstancees the infcrmation from pericde two
and tﬁree 78,000, which ip basically what was
recommended by the Chief Engineer, and for period four,
we would leave that penalty at 52,500 per day unless a
permit is achieved within a reasonable period of time,
in which case then, as of that date, that penalty would
be dropped to 1,000 for that period, so roughly more
than S0 percent reduction, and that so far we have not
resclved penalties from the date of today's hearing
until a permit is issued.

CHATEMAN SCHANER: The main drawback with that
ag preegented is the reascnable amount of time and who
decides that, but...

MEMBER JUSTICE: Well, that still leaves the
thing out there that they are operating without a
paermit, which is against the law.

CHAIRMAN SCHAMER: Right.

MEMBER JUSTICE: 5S¢ where does that go? And
where do you guys go with that from here?

MS, GRABEL: I would ke interested in the
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findings of fact or conclusions of law related to the
June 1l6th agreement in which we actually were told we
did not need a temporary permit and continued to mine,
which to my -- I would think that would mitigate any
finding of circumstances that this was essentially a de
facto authorization.

Whether or not the authorities were allowed to

do that, that's, that's I guess up to -- maybe their
counsel should have counseled otherwise, but ABC
reagonably relied on that representation. So if you
digagqree, I would like scmething in the record that
demonetrates why you disagree, because that probably
would ke sukject to appeal.

MR. HISER: 5o do we agree with the District's
finding of fact or do we want to argue -- or you could
agk counsel to circulate to you findings of fact on
thoeee igsues --

ME. PECK: May I be heard?

MR. HISER: -- if there is no objection.

MR, PECK: I would like teo point out no notice
that was filed to this Board specifically raised that
quegtion and agked the Board to decide the effect, if
anything, of an e-mail from a June 16th meeting, and,
Lherefore, that iz not even properly belfore the Board.

M5 . GRABEL: I would digpute that, if I may.
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ME. HISER: It is safe tc say that the question
of mitigation of damages is before this Board based on
the conduct of this hearing.

Sc do we want to continue with a thousand? Do
yvou --

CHATIEMAN SCHAMER: Persomally I, at this point,
because we can't pick a future date certain, we know the
District has a certaln limited days of review Bo when
something is submitted they can't just sit on it
forever, nor do I believe they would, they are operating
without a permit, fines are valid, I am =2till back to
taking pericd four, reducing it, let's say, to $1,000 a
day until a permit, that could be a temporary permit
isgues a substantial completion or a final permit, but
until a permit is issued. And my own feeling is, when
you get down to nothing but ticky-tacky corrections, 1t
should be, a permit of scome sort should be issued.

MEMBER JUSTICE: I will make that motion with
the counsel preparing a document to that effect for our
review,

ME. HISER: And that continues until a permit
is issued.

MEMBER MONGER: I will second that.

CHATEMAN SCHANER.: It hag been moved and
gecondead.
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1 MR. PECKX: Mr. Chairman, could I just call
2 attention of the Board to page 11 of the decision of the
3 Chief Engineer, where in periocd four we -- he descrihes
4 when the fine would cease. And you may want to use that
gasTE? B language, because you are indicating that it would have
& to be by permit. If ABC were at some point to decide to
7 cease operations, that would also cut off the fines, So
8 if you would use that language, I think it would allow
g more flexibility. Our only ceoncern is that they stop
oasv4s 10 operating without a permit. How they do that is up to
11 them. So I just call that to your attention.
1z MR. HISER: I assume as a legal matter there is
13 no objection, as a practical matter there is an intense
14 objecticn.
o357:58 16 ME. GRABEL: That's precigely well said,

16 Mr. Hiser.

17 CHATRMAN SCHANER: I have no --
18 MR. HISER: 1Is2 that okay with the Board?
138 CHATIEMAN SCHANER: S0 it has been moved and

pasen 20 seconded that we say peried four reduce the fine amount
21 from 2500 to $1,000 a day until such time as the permit
22 is issued and/or operations cease. Is that enough

23 direction? So moved.

24 So you will draft that all up?
gaseae 25 ME. HISER: Ye=.
Coash & Coash, Inc. 602-258-1440
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CHAIRMAN SCHANER: Come back here July 1st.

MR. HISER: Mr. Chairman, counsel will draft up
an order which we will circulate to the Boarxd so that
you can see it. Currently we are talking about having
the next meeting of this Board, continue the hearing to
July 1st at 1:00. And at that peint you could approve
that order from that teo your satisfacticon or make any
changes to it, and then that could be signed and issued.

MR. PECK: Do you plan to circulate to counsel
for any comment or not?

ME. HISER: Does the Beard want me to circulate
the order to counsel for comment?

MR. PECEK: Obviously after the board members
review it. It could save time at a hearing.

ME. HISER: That way the counsel could share
their views on the order,

MEMBRER JUSTICE: That's fine.

CHAIRMAN SCHANER: HNo problem.

ME. HISER: We will circulate a draft and then
you guys can comment on that.

MS. GRABEL: Mr. Hiser, is there a point, is
there like a substantial completion point where we Can
request a permit of short duration from the other board,
the Floodplain Review Board?

MR. HISER: The jurisdiction of the Floodplain
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Review Board is over -- I believe any party can go ko
the Floodplain Review Board where there is a dispute
over an interpretation or to appeal denial of a permit.
And so either the denial or if vou guye could work with
the District to frame what the igsue in dispute is, then
that could be met and heard and resoclved within some
pericd of time. The wheels of justice never go as fast
as we would like.

MS5. GRAEBEL: Thank wvyou.

ME. HISEE: Does that comport to the counsel
for the District's understanding of the rule?

MR. FECK: They could file tomorrow alleging we
are misinterpreting the regulation on permit of short
duratien. Althcough, I would have to look and see how
long we did that.

CHATRMAN SCHANER: That ends this item.

MR, HISER: Is there any other business?

CHATRMAN SCHANER: Is there any other business
and comments from the public?

MR. PECK: Thank you for your time. It was
gubstantial today. I don't think any of us expected it
te last two hours.

CHAIEMAN SCHANER: You migsed your 4:00.

ME. HISER: Yeah. Oh, well.

All right. Teo continue until July 1lst at 1:00.

Coash & Coash, Inc. G02-25H0-1440
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1 MR. PECK: Without further notice, correct?
2 ME. HISER: Without further notice.
3 MEMBER MONGER: So moved to July lst without

4 further notice.

0008 S MEMEER JUSTICE: Second.
6 CHATRMAN SCHANER: It has been moved and
7 geconded. So ordered.

g {(The proceeding concluded at 4:01 p.m.)
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STATE OF ARIZOHA }
COUNTY OF MARTCOPA )

BE IT ENOWN thzat the foregoing procesadings were
taken before me; that the foregoing pages are a full,
true, and accurate record of the proceedings all done to
the best of my skill and akility; that the proceedings
were taken down by me in shorthand and thereafter
reduced to print under my direction.

T CERTIFY that T am in ng way related teo any of
the partiesg hereto nor am I in any way interested in thea
cutcome hereof.

I CERTIFY that I have complied with the
ethical obligations set forth in ACJA 7-206(F) (3) and
ACTA T-208 (I} (1) {g}{l}) and (2}. Dated at Phoenix,
Arizona, this 2ist day of June, 201s.

Cotetr® loro

COLETTE E. ROSS
Certified Reporter
Certificate No. 50658

I CERTIFY that Coash & Coash, Ingc., has
complied with the ethical obligations set forth in ACJA
F-206 (J) {1} {g){1) through {&}.

Sk TGk

COASH & COASH, INC,
Registered Reporting Firm
Arizona RRF No. R1036
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1 currently being sued." Did you give me those answers?
2 A And, counselor, I did give you those answers, but
3 subsequently there has been another --
4 Q My question was did you give me those answers, sir.
5 A I did at that time, but it's --
o @) Okay. There's no --
7 A -- not correct --
8 Q -—- other question.
9 A -- 1it's not correct now.
10 MR. CAMPBELL: Your Honor, can you instruct him just
11 to answer my questions. This is going to -- he's taking up
12 time.
13 THE COURT: Your counsel will certainly
14 (indiscernible) -- get you to where you need to be so, please
15 just --
16 THE WITNESS: Thank you.
17 THE COURT: -- answer Mr. Campbell's questions.
18 THE WITNESS: Yes.
19 BY MR. CAMPBELL:
20 Q Now, in this case you created a team to make all the
21 decisions starting as of January 2015, true?
22 A I did.
23 Q And that team included Mr. Ed Raleigh, right?
24 A Yes.
25 0 And Mr. Raleigh was around in 2011 and 2012 and knew
crivers
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1 the history of the ABC mine, true?

2 A Correct.

3 Q Did he brief you on the history of the ABC mine and

4 its dealings with Flood Control?

5 A Your question is too vague so are you saying when?

6 Q Well, when you took to yourself the decision making

7 with respect to ABC did you ask Mr. Raleigh tell me the history

8 of ABC and the Flood Control District?

9 A I -- I involved counsel early on in this case and Mr.
10 Raleigh and Mr. Beuche, including counsel were -- were all

11 involved in making those decisions.

12 Q Okay. I didn't ask you about your conversations with
13 Mr. Tully. I asked you did you ask Mr. Raleigh --

14 MR. TULLY: Objection to form; assumes that I was the
15 counsel --

16 THE COURT: Sustained.

17 MR. TULLY: -- which is not correct.

18 MR. CAMPBELL: Okay.

19 BY MR. CAMPBELL:
20 0 Well, let me -- so with respect to all decision
21 making in the case, it was you, Mr. Beuche, and Mr. Raleigh and
22 you always had an attorney present?
23 A Almost always, yes.
24 0 And that would either be Mr. Peck, right?
25 A Mr. Peck or Mr. Tully.

crivers
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Q Okay. So those were the two attorneys involved? Mr.
Peck was with the County, right?

A Correct -- correct.

0 So and then -- so all your substantive decision
making was made only with counsel present?

A Decision making? I think that is correct.

Q All right. ©Now, once you take decision making to

yourself you're the one who initiates the cease and desist
order in a fine proceeding, right?

A I did.

Q Right. And you're the one that decides whether a
permit is issued, right?

A I do.

Q And if a permit is not issued, then ABC is subject to
being fined for operating without a permit, true?

A If they continue operating.

Q If they don't have a permit from you, then they're
operating without a permit and you can move to cease and desist
them, right?

A Then -- if they're operating without a permit, that
is correct.

Q Okay. If you had issued a temporary permit in this
case to bridge them to a permanent five-year permit, we
wouldn't be here, true?

THE COURT: Mr. Tully?

Scivers
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1 ABC had an old plan of operation, right?

2 A You're talking plan of operation -- plan of

3 development or are you talking permit here, counselor?

4 Q It had a plan of operation, did it not, a mining plan

5 that was in place?

6 A That had a mining plan that was in place, but a

7 mining plan is a part of a permit of which the Board of Hearing

8 Review said they did not have. So it didn't have a plan of

9 operation, per the fact they didn't have a permit.
10 Q Okay. Did you understand they were trying to change
11 their plan -- their mining plan-?
12 A Apparently they did because they submitted this,
13 which is completely different than what they had, had before.
14 Q All right. So you understand they were trying to
15 amend their mining plan and have a new mining plan, right?
16 A I did.
17 0 All right. TIf it had said engineering report for a
18 new permit, would you have taken it?
19 A I think when it was submitted -- and I'm going
20 forward, counselor, when it was submitted in May we ended up
21 taking it. When it became as a part of a new permit;
22 however --
23 0 Okay. So --
24 A -- we also sent comments on this seeing that this --
25 0 Did I ask you a further question --

crivers
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1 A -- inadequate.

2 @) -— sir?

3 THE WITNESS: Your Honor, and counselor, I'm to tell

4 the truth, the whole truth, and nothing but the truth so I'm

5 telling —--

6 MR. CAMPBELL: Your Honor, can you instruct him --

7 THE WITNESS: -- part of the whole truth.

8 MR. CAMPBELL: -- can you instruct -- you know, he's

9 an adverse witness, Your Honor. I'm trying to lead him.

10 THE COURT: I understand.

11 Your counsel will have ample opportunity, Mr. Wiley.
12 THE WITNESS: Okay.

13 BY MR. CAMPBELL:
14 Q If this report had said engineering report for a new
15 permit, would you have accepted it?
16 A Counselor, we likely would have, and -- and we did
17 later.
18 Q Okay. Why didn't you just say we're going to treat
19 this as an application for a new permit, Mr. Wiley, and we're
20 going to proceed as if it were a new permit?
21 A And, counselor, as I've already indicated, we were
22 following the requirement of the Board of Hearing Review, which
23 said we -- you needed to submit a new permit application. This
24 was not a new permit application and so this was saying it was
25 amended permit application; however, the technical document was

Neiiber|
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1 not even amending what ABC previously had so it was
2 inconsistent with even ABC's submittal.
3 Q Did I hear you correctly that if they had said the
4 word engineering report for a new permit, you would have
5 accepted it?
6 A If -- if the cover letter had indicated that it would
7 have been.
8 Q After you rejected it they filed it again in May --
9 A Yes, they did.
10 Q -- and simply said new permit, right?
11 A They did.
12 @) And you accepted it?
13 A We did after a while, yes.
14 Q And the hydrology of this February report was the
15 Fuller hydrology report that we talked about previously,
16 correct?
17 A There was a -- well, there were a lot of concerns
18 over this report; the Fuller hydrology being one of four major
19 concerns.
20 0 My only question was, sir --
21 A I answered your question.
22 Q —-— the Fuller report was the hydrology in the
23 February 27th submission, correct?
24 A Was the Fuller for the Agua Fria?
25 Q Yes. And when they filed again in May the Fuller
crivers
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1 report was also the hydrology for Agua Fria, true?
2 A That was submitted.
3 Q And you deemed that -- you accepted it and you
4 eventually deemed it administratively complete, true?
5 A The administrative portion of the application, yes.
6 Q And the engineering, with respect to the report, that
7 is whether we're going to take the Fuller study or require some
8 other study, that's going to happen in the substantive review
9 portion, correct?
10 A And it id.
11 0 Now, did you understand that -- Jjust so -- I think in
12 this initial submission in February, did you understand that
13 ABC was seeking a new plan where it would mine down 85 feet?
14 A Only when they submitted this in February.
15 Q Okay. And in fact, the plan you ultimately approved
16 in August of this year -- just this month -- allows them to dig
17 down to 65 feet?
18 A And there's lots of other things too.
19 0 Right.
20 A Yes.
21 Q It allows them to dig down --
22 MR. TULLY: Objection, Your Honor.
23 BY MR. CAMPBELL:
24 Q -- to 65 feet, true?
25 MR. TULLY: Your Honor, objection to relevance. This
crivers
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1 go, right?
2 A Yes.
3 Q Okay. So you knew that he wanted to go down 85 feet,
4 true?
5 A And that was submitted in the prior plan, yes.
6 Q Well, it was in the February plan you rejected,
7 right?
8 A Correct.
9 0 Now, let's go to Exhibit 363.
10 MR. CAMPBELL: I'd move in 363.
11 It's up on the screen there.
12 MR. TULLY: I believe my objection to this, Your
13 Honor, is that this is a line of questioning that was not
14 brought up in the appeal and therefore, we view as waived.
15 MR. CAMPBELL: Judge, they hid it from us. We got it
16 in discovery in the federal case. 1It's one of the reasons we
17 moved to supplement the record.
18 MR. TULLY: Your Honor, that's an offensive comment.
19 Nothing has been hid from ABC. They have every document --
20 every document through record requests and production. We
21 have -- that the District has on every sand and gravel op —--
22 every document -- email -- everything -- on every sand and
23 gravel operation.
24 THE COURT: All right. I will allow it in, but I
25 don't wish that to, in any way, infer that I am agreeing that
Neiiber|
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1 any documentation was hidden.
2 MR. CAMPBELL: Thank you, Your Honor.
3 (Plaintiff's Exhibit 363 Received)
4 BY MR. CAMPBELL:
5 Q Okay. Exhibit number 363 let's blow up who it's
6 from. That's going to be Mr. Beuche, right? And he's emailing
7 Mr. Ed Raleigh; do you see that?
8 A Uh-huh. I do.
9 Q Yes? And Mr. Beuche and Mr. Raleigh are on your
10 team; you are the three deciding whether you're going to permit
11 ABC, right?
12 A They're —-- they're on the team.
13 Q Right. Let's go down. And Mr. Beuche says, "All,
14 please find attached hereto for your review a draft PSD."
15 That's permit of short duration, right?
16 A I assume that's it. And -- and, counselor, I wasn't
17 party to this email so you're asking me to read a document that
18 I really don't know.
19 0 Okay. So you have no recollection of this at all,
20 sir?
21 A No, I knew -- I knew that they had draft a permit of
22 short duration based on their previously approved plans of
23 development from back in 2011. I hadn't seen this document
24 so --—
25 Q Okay. Were you aware that the two people you were
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1 working on, on your team in March of 2015 had actually drafted
2 a permit of short duration for ABC?
3 A I knew -—— I -- I haven't seen this document. I knew
4 that they had worked on a permit of short duration based on the
5 2011 and earlier plans of development and that was even offered
6 to your counsel subsequent to this. It was would you be
7 willing to go that way.
8 0 Sir, you were making all permitting decisions, true?
9 A This wasn't a decision.
10 0 Did you instruct Mr. Beuche to prepare a permit of
11 short duration for ABC?
12 A No, I didn't.
13 Q Do you know if Mr. Raleigh instructed him to prepare
14 a permit of short duration?
15 A That I don't know. You'll have to ask him.
16 Q All right. So this is the first time you've seen
17 this today in court?
18 A Yeah. 1I've -- I've not seen this document before.
19 0 Okay. Well, Mr. Beuche writes Mr. Raleigh and he
20 says, "All" -- who is Mr. Riddle? Mr. Riddle is on this email
21 too.
22 A Yeah, Mr. Riddle (phonetic) is below Scott Vogel and
23 was Tony's direct manager at the time.
24 0 Okay. So, "Find attached for your review a draft
25 permit of short duration, duration limited to 30 days.
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Development condition number 2, modify to include the verbiage

from the applicable mining plan." Do you see that?
A I'm -- I'm reading what's on the document.
Q Okay. That's all brand new to you? All are in

agreement that the permit of short duration will be issued only

upon receipt of an application for a new permit. Do you see
that?

A That's what I see.

Q Now, you told me you had rejected the plan and wanted

a new permit, right?

A Uh-huh.

Q Do you recall telling anyone in connection with that
new permit let's get ready a permit of short duration?

A I don't remember making that instruction to anyone.

MR. CAMPBELL: Let's turn to the next page. One
moment, let's see what's on the bottom of the page there. I'm
sorry.
BY MR. CAMPBELL:

0 So this is from Tony Beuche to Ed Raleigh, "A draft
of the permit of short duration for the ABC Agua Fria River
mines being circulated this morning for review by Jeff and
Scott. Please review the attached draft and respond with any
comments that you may have." And then it references the three
previously approved plans of development identified --

A Uh-huh.
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1 0 -- in the last permit. You've never seen this
2 before?
3 A I don't remember seeing this. I knew a draft permit
4 was being developed, but I didn't see this document.
5 Q Are you aware -- now you're aware that there were
6 three mining plans of operation governing the property?
7 A From -- from —--
8 0 From the past.
9 A -- from way -- way in the past. Yeah, in 2001 --
10 Q Okay.
11 A -- I think was the most current one and then there's
12 some that are even older than that.
13 0 All right.
14 MR. CAMPBELL: Let's turn the page. Let's look at
15 the actual permit.
16 BY MR. CAMPBELL:
17 0 So this is what a sand and gravel floodplain --
18 A Uh-huh.
19 0 -— use permit looks like for a permit of short
20 duration, right?
21 A Uh-huh.
22 Q Yes? And you'll see it's addressed to ABC Sand and
23 Rock, correct?
24 A That's what it says.
25 0 And there's certain -- a lot of these just have
crivers
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1 A I think so. I'm CC'd on that upper part.

2 Q Okay. Let's go to the upper part.

3 A Yeah.

4 Q Well, of course, this is Mr. Trussell?

5 A Yeah.

6 Q There's a Mr. Hathaway and it's copied to you.

7 A Yes.

8 0 Who is Mr. Hathaway?

9 A Mr. Hathaway used to work for the Flood Control
10 District and I think he -- he may have been working as a
11 contractor for the Flood Control District back -- prior to my
12 time he had worked on a West Valley corridor water course
13 master plan associated with the Agua Fria.

14 Q Okay. Well, Mr. Trussell is expressing I guess an
15 expression of surprise about what Mr. Waltemath is doing,
16 correct?
17 A I -- I don't know --
18 MR. TULLY: Objection to foundation.
19 WITNESS: -- I don't know what the wow means.
20 BY MR. CAMPBELL:
21 Q All right.
22 A (Indiscernible) .
23 0 Well, did you read it when it --
24 THE COURT: Sustained.
25 BY MR. CAMPBELL:
crivers

www.escribers.net 602-263-0885

APP497



Go to Previous View |

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

this,

BY MR.

Q
12th,

A

A

Q

petitioning the legislature to vote no on a particular bill?

A
Q
A
Q
A
Contro

Q

taxing

Go to Table of Contents - Appendix

95

-— came into your email on March 12th, 201572

Yes.

THE COURT: Let's lay a little more foundation for
counsel.

MR. CAMPBELL: A little more foundation in --

MR. TULLY: Yeah.

THE COURT: Yes, with regard to the email.
CAMPBELL:

All right. You received this email on or about March
20157

Yes.

And it looks like it's date at 2:16 in the afternoon?

Yes.

And -- and you read it when you got it, right?

Yes.

And you became aware that Mr. Waltemath was

Wasn't our bill so —-

You became aware?

I was aware of it.

Why did Mr. Trussell send it to you, if you know?

I believe because John Hathaway, who was a Flood
1 employee, had some history on this in the past.
And so Flood Control District wanted to create a

district for any of its master plans?

Scivers

www.escribers.net 602-263-0885

APP498



Go to Previous View

Go to Table of Contents - Appendix

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

96
A Not since I was at Flood Control so --
0 Do you know whether --
A -- prior to that maybe. I don't know, but --
0 Okay.
A -— since I was there, no.
Q Let's move up just to the last one in the chain.

Okay. And this is from Mr. Hathaway to Mr. Raleigh saying, "I

already forwarded to Jen." Who is Jen?
A Let me think. My guess is that is Jen Percorski
(phonetic), who was a Flood Control employee -- a planner --
Q Okay. Well, why --
A -- Percorski --
0 -- would it be forwarded her?

MR. TULLY: Object to the foundation.
THE WITNESS: Don't know.
THE COURT: Overruled.

BY MR. CAMPBELL:

Q Okay. Going back to our -- the permit of short

duration that was drafted on March 10th, 2015, by Mr. Beuche

and discussed between Mr. Beuche and Mr. Raleigh; do you know

anything about what happened to it after March 10th?
A Can —-- can —-- can you restate that?
Q All right.

A That -- that -- that's a wide open question.

Q Mr. Beuche and Mr. Raleigh drafted a permit of short
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duration --

A Uh-huh.

Q -- that they circulated among themselves and Mr.
Riddle --

A Uh-huh.

0 -— on March 10th of 2015, true?

A Yes.

Q Do you know what happened to that afterwards? Do you
know anything about it?

A I -—-— I -- you need to ask Mr. Beuche, or Mr. Raleigh
on what happened with that because I'm not aware. I know we
didn't issue it, but -- but I don't know the circumstances
behind that.

0 So to the best of your recollection, neither one ever

brought that permit to you?
A As far as I know, no.

MR. CAMPBELL: I want to turn to Exhibit number 146
and I'd move in Exhibit 146.

MR. TULLY: It's already in evidence.

THE COURT: Oh, okay.

MR. CAMPBELL: It's already in?

MR. TULLY: Yeah, a bunch of -- a couple of those
that you mentioned were already in --

MR. CAMPBELL: Okay.

MR. TULLY: -- actually, but yeah, that one is in the
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record below.

MR. CAMPBELL: Judge, we're right up to noon. Do you
want to take the luncheon break?

THE CLERK: I don't have it in evidence.

THE COURT: You don't have it?

THE CLERK: 1l46.

MR. CAMPBELL: All right. Move 146 in then.

MR. TULLY: I'm sorry. When I say it's already in,
it's in the record below. It was submitted in the
underlying --

THE COURT: Underlying --

MR. TULLY: -- case so that's why --

THE COURT: Understand.

MR. TULLY: -- so it's already -- it's in the record
that you all have on appeal already.

THE COURT: Okay.

MR. TULLY: But I have no objection to it going in
here.

THE COURT: Going in for pursuant to this?

MR. TULLY: ©So -- as a —-

THE COURT: All right.

MR. TULLY: -- cleaner second record.

(Plaintiff's Exhibit 146 Received)
THE COURT: Are you at a good breaking point?

MR. CAMPBELL: Yes, Judge.
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1 that in consultation with Mr. Raleigh and Mr. Beuche.
2 A That's correct.
3 Q Didn't anyone say, why don't we just issue them a
4 permit of short duration?
5 A The permit of short duration has to be accepted by
6 the applicant; that I don't know if there was a discussion with
7 the applicant saying, yes, we will take this.
8 What I do know, is later on this year they were --
9 they were offered that same permit, and they said, no. And
10 we've got documentation to that effect.
11 So you're asking me something that I don't recall.
12 0 Okay. But I just --
13 A There may have been discussions, but I --
14 Q -—- want to be clear. If Mr. Bouche had drafted a
15 permit of short duration, your testimony is it should have been
16 offered to ABC to see whether they should have taken it or not?
17 A And -- and I don't know if it was or not.
18 0 Your testimony is it should have been offered to
19 them?
20 A I didn't say that. I said, I don't know if it was.
21 Q If it was offered to them and they accepted it,
22 game's over, right?
23 MR. TULLY: Object to the form of the question. I
24 don't even know what that means.
25 THE COURT: Overruled. You can answer.
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1 THE WITNESS: They would not be subject to the

2 penalties.

3 MR. CAMPBELL: All right. Turn to Exhibit 154.

4 And I move 154 in.

5 THE COURT: Any objection to 1547?

6 MR. TULLY: No objection.

7 THE COURT: So admitted.

8 (Plaintiff's Exhibit 154 Received)

9 MR. CAMPBELL: Okay. So just sort of blow up the top
10 half. Bring it down a little further. Thanks. Go down
11 another paragraph, just so we can (indiscernible).
12 THE COURT: Yeah.
13 MR. CAMPBELL: Thanks, Your Honor.
14 BY MR. CAMPBELL:
15 0 Okay. So this is -- you'll see this is an email
16 chain. So you see Michelle's email on the bottom?
17 A Yes.
18 Q And she had asked Joy to confirm that she -- she'd
19 accurately summarized what had happened, right?
20 A Yes.
21 Q And Joy wrote back, "Sorry for the delayed response.
22 We agree that you have accurately summarized our meeting."
23 A That's what Joy said.
24 0 Right. And you admit you're bound by that?
25 A I am.
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Q In fact, some of your staff talked to Joy Rich about
this, right?

A They were --

0 Were you aware of that?

A -- in the meeting. They were in the meeting.

0 They talked to them afterward.

A I -- you know, I don't remember.

Q You don't have any knowledge of that?

A I don't remember. They may have.

Q All right. So let's -- so this is the filing of the
administration of -- decision of appeal, and the Flood Control

District is going to impose a $5,000 for operating without a
permit from January 28th to July 30th, 2015, right?
A Uh-huh. That was what the Board of -- I believe --

Hearing Review submitted.

0 Right.

A And after their decision -- all -- all of these
three.

Q And in January, you had offered -- you said, file an

application, and we'll give you a temporary permit if required,

right?
A And i1if it followed -- if it was required.
Q Fine. And we know that it's -- a permit of short

duration is based on the old plan, not the new plan, right?

A It could be.
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1 Q In fact, your staff drafted a permit of short

2 duration in March of 2015, correct?

3 A Yeah.

4 0 You saw it today.

5 A I mean, what I saw. I haven't seen it so I -- I

6 mean, yes, I —--

7 Q You don't know what happened to it?

8 A Nope.

9 Q And in June you all met with the county manager, and
10 it was agreed that at temporary permit was not necessary and
11 would not be pursued, true?

12 MR. TULLY: Object to the form. He did not meet with

13 anyone --

14 MR. CAMPBELL: Your --

15 MR. TULLY: -- at that meeting.

16 THE WITNESS: My staff was there.

17 BY MR. CAMPBELL:

18 Q People representing you, met with the county manager

19 and ABC and agreed that a temporary permit was not necessary

20 and would not be pursued?

21 A Well, that's the attorney from ABC's response to Joy

22 Rich, and she said she agreed with that, and she's my boss. So

23 I'll -- I can agree to that.

24 Q So the county manager, who is in charge of you and

25 your entire agency said, you don't need a temporary permit; it
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1 won't be pursued.
2 A She was Deputy County Manager at that time.
3 @) Okay.
4 A Yeah.
5 Q Tom Manos, the county manager was there too, correct?
6 A Yes, he was.
7 0 And for that period of -- and then if we construe her
8 May 1lst letter to you as a request for a permit of short
9 duration, and her follow-up letter, or email to Mr. Peck
10 saying -- you know -- we'd like a permit of short duration;
11 that was never acted on between this period of time either,
12 true?
13 A That I -- I don't know what meetings occurred then,
14 and so there may have been some discussion at that point in
15 time, so --
16 Q You -- you never issued a ruling to ABC before July
17 30th, 2015 that your application for a permit is granted or
18 denied, of short duration?
19 A I did not.
20 0 And if they had gotten a permit of short duration, on
21 any of those events, you couldn't fine them, true? Because
22 they'd have a permit to operate in the floodplain.
23 A If they had a permit, then the fees would stop.
24 Q Now, there are communications -- well, let's go to
25 the second period. The second period starts July 30th, 2015.
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1 Are you with me?

2 It's starting the second period that fines are

3 imposed.

4 A Uh-huh.

5 Q July 30th, 2015 onward. Okay?

6 A Right.

7 0 So starting July 30th, ABC has been told a temporary

8 permit is not necessary and does not need to be pursued, right?

9 A That's what the -- the letter that I wasn't party to
10 said.
11 0 Okay. You were not a party to, but you read?
12 A Yes.
13 0 You're not trying to say you're not bound by it? Why
14 are you running from it?
15 A I -- I'm just saying that I wasn't there. You can
16 ask, you know, my staff who was there, but -- and I mean, it's
17 written by my boss, so the answer is, I'm bound by it.
18 Q So beginning the second period that fines are going
19 to be imposed --
20 A Uh-huh.
21 Q -—- ABC doesn't know it needs to get a temporary
22 permit, true?
23 MR. TULLY: Your Honor, objection. How does he know
24 what ABC knows or thinks?
25 THE COURT: Sustained.
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1 BY MR. CAMPBELL:
2 @) Mr. Beuche was in communication with Ms. De Blasi;
3 are you aware of that?
4 A I don't know.
5 0 When Mr. Beuche was on the team, did he advise you of
6 what was going on with the permit application process?
7 A Yeah, I -- I don't recall.
8 0 You don't --
9 A Perhaps, but I don't recall.
10 Q You don't recall anything?
11 Do you recall Mr. Beuche telling you that if they
12 sign a consolidated plan, the earliest he would expect a
13 response from ABC would be in October of 2013 (sic)?
14 A I don't recall.
15 0 All right. Let's go -- bring up Exhibit Number 162.
16 MR. TULLY: I'm sorry, what number?
17 MR. CAMPBELL: 162.
18 MR. TULLY: 1I've got no objection.
19 MR. CAMPBELL: No objection; did you just say?
20 MR. TULLY: I have no objection to 162, Your Honor.
21 MR. CAMPBELL: 1It's offered without objection, Your
22 Honor.
23 THE COURT: So admitted.
24 (Plaintiff's Exhibit 162 Received)
25 MR. CAMPBELL: I'm just looking to see if you were
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1 was included in those discussions, I don't know. But I can't
2 presume that they were surprised because there had been ongoing
3 discussions, including with new counsel.
4 Q Sir, you don't have the slightest idea what those
5 discussions were about?
6 MR. TULLY: Object to the form of the question.
7 MR. CAMPBELL: Well, he's just -- now, you know,
8 Judge, when I ask him a question, he says he doesn't remember
9 what was said. Now, he's assuming something that he doesn't
10 know was said to answer the question. I'm entitled to press
11 him on that.
12 THE COURT: Of course you are.
13 BY MR. CAMPBELL:
14 0 You don't know what was said between staff --
15 A Well, I -- and -- and counsel, you just showed me
16 some of the things that were said, so obviously there was
17 discussions going on, so --
18 @) What I showed --
19 A -- it's presumptuous to say --
20 o) What I --
21 A -— I don't know.
22 0 What I showed you, Mr. Wiley, was your staff was
23 maybe not even expecting a response yet, at the time you filed
24 your cease and desist order.
25 Now, my question to you was -- sir, Jjust -- you don't
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1 think it would have been fair to the applicant to rule on a
2 request for a permit of short duration between November 2nd,
3 2015 and the end of the calendar year?
4 A And counselor, I believe my staff had discussions
5 with ABC related to even a permit of short duration and -- and
6 I think that's documented in some of the -- the information
7 that you have and -- and you probably should be asking that of
8 Tony Beuche or Ed Raleigh. But I don't think there was this
9 big period of nothing happening here. There was ongoing
10 discussions going on with two different sets of attorneys.
11 Q Sir, do you have personal knowledge of any
12 discussions between your staff and my client --
13 A Other than --
14 @) -—- on a permit of short duration?
15 A -- what I was told. We were talking to them.
16 Q What were you told?
17 A We were talking to them.
18 Q Did any --
19 A We're talking to ABC.
20 0 -—- of them say we're talking about a permit of short
21 duration --
22 MR. TULLY: You know, Your Honor, I am going to
23 object.
24 THE WITNESS: I don't recall.
25 MR. TULLY: This is attorney-client privilege. What
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1 he talked to (sic) with me; what he talked to (sic) with Mr.

2 Peck are attorney-client privilege.

3 MR. CAMPBELL: I thought he was talking about

4 conversations with ABC?

5 BY MR. CAMPBELL:

6 Q You were telling me your staff had conversations with

7 ABC.

8 A My staff did.

9 Q Yeah. And you think they talked with -- behind -- my
10 client about a permit of short duration?
11 A They may have.
12 0 You don't know?
13 A No.
14 Q Did you ever go to Tony Beuche and ask him?
15 MR. TULLY: I'm sorry, I didn't hear that question.
16 BY MR. CAMPBELL:
17 0 Did you ever go to Tony Beuche before you issued this
18 cease and desist order and say, hey, have you talked to them
19 about a permit of short duration?
20 A You know, I don't recall.
21 Q So for this second period of time, which is a $73,000
22 fine, you would agree with me that from July 30th, 2015 --
23 A Uh-huh.
24 Q -— until November 2nd, 2015, when you send your cease
25 and desist order, during that period of time, the Joy Rich
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1 memorandum that you don't need to pursue a permit of short
2 duration -- it wasn't necessary -- that was in effect, true?
3 A No, I -- I don't agree with your interpretation.
4 Q During the period of time from July 30th to November
5 2nd, Michelle De Blasi's email to Joy Rich summarizing the
6 meeting that she agreed to -- Joy Rich agreed to -- was in
7 effect from July 30th until the time you sent out the cease and
8 desist letter on November 2nd?
9 MR. TULLY: Your Honor, object to the form of the
10 question. I don't even know what -- what does it mean, a
11 letter to be in effect? I mean, he's asking my client about a
12 letter that he didn't write and whether it's in effect.
13 MR. CAMPBELL: That it's binding on their department.
14 He admitted that.
15 MR. TULLY: I -- what does that mean, exactly?
16 THE COURT: I presume it means that --
17 MR. CAMPBELL: It means that they misled my client.
18 THE COURT: -- that they're going to comply with the
19 letter.
20 To the extent you can answer, sir, go ahead.
21 THE WITNESS: You know, I -- I can't answer that
22 question because in -- the implication of that is somebody can
23 continue to mine without a permit, illegally, in the floodplain
24 for as long as that period. And, you know, I don't think I
25 have that authority, and I'm not sure even the county manager
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A They did say that.

Q Okay. Then you say there, "Your client had a
floodplain permit that expired in 2012 to operate a mine at the
same location. The plans and data in support of that permit
are substantially different than the plans and data that have
been submitted by your client for a new permit. District staff
has not yet determined through an in-depth review whether the
new data supports the assumptions and conclusions made by your
client's engineers in developing a new plan."

Did I read that correctly?
A That's what it says.
0 Okay. Well, the permit of short duration that was

drafted by Mr. Beuche in March of 2015 was not based on the new

plan; it was based on the old plan. True?
A Correct.
Q And it was based on being able to mine in the areas

under the old mine plan that had not been mined, correct?

A Again, I didn't review that, so I can't answer that.

Q Okay. You would agree with me that the new plan has
nothing to do with the permit of short duration using the old
plan?

A And again, I -- there are some missing pieces here
because the permit of short duration may have been asked on the
new plan, not based on the old plan.

0 Where do you get that missing piece at?
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1 A Again, I believe that's discussion that will come out
2 with staff.
3 Q Did you ever offer my client a permit of short
4 duration in April of 2016 based on the permit of short duration
5 that Mr. Beuche had drafted back in March of 20157
6 A I believe that staff had had discussion both with
7 previous counsel and current counsel over that option but that
8 the cli- -- your client was not willing to accept it.
9 Q And who told you that?
10 A At least that's the discussion that I remember.
11 0 With who?
12 A With, with my staff.
13 Q Who would your staff be?
14 A Well, that would be, again, attorney-client
15 privilege, but my key legal staff. But that's a question you
16 can ask them.
17 @) You don't know?
18 A I don't know. I mean, that's what I was told.
19 Q And then the next one, you say, "The permit of short
20 duration is issued when the floodplain administrator is
21 comfortable that an application has only minor corrections that
22 can be resolved during the pendency of the short-duration
23 permit or when there are compliance issues that are not
24 resolved before an existing permit expires. Your client does
25 not have an existing permit."
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1 Do you see that?

2 A Yes.

3 Q Now, you understand that the Floodplain Review Board

4 said that to impose a requirement that my client have an

5 existing permit is not how they read the regulation, that it

6 was wrong for you to say that. Do you remember that?

7 A I don't remember that part. I remember them

8 overturning the penalties.

9 Q You don't remember arguing to the Floodplain Review
10 Board that you have to have a permit to get a temporary permit,
11 and they said, No, you can't do that?

12 A I believe there is a distinction between a plan of

13 development versus a permit and --

14 Q A permit is based on a plan of development, right?

15 A It is; it is.

16 0 And here, a temporary permit drafted by Mr. Beuche

17 was based on the old plan of development, true?

18 A That is correct.

19 Q And that old plan of development was still there,

20 right?

21 A But if the client didn't want to use that plan of

22 development, then what would you base a temporary permit on?

23 Q Did you ever -- sir, you keep saying my client turned

24 that down. Is that your testimony?

25 A Well, I -- you know, I don't know. That's -- I've
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EXHIBITS

PLAINTIFF'S EXHIBITS

NO. DESCRIPTION 1D EVD
138 Order of Board of Review Hearing 5 6
142 May lst Engineering Report 6 6
143 Amended Permit Rejection Letter 18 18
144 Letter to Mr. Berberian and Ms. Kishiyama 277 27
149 Cease and Desist Letter 6 6
152 Unidentified 56 56
156 Unidentified 56 57
161 Unidentified 57 57
205 Denial Letter 6 7
368 Emails 109 109
394 Unidentified 107 107
399 2001 Plan 65 65
DEFENDANT'S EXHIBITS

NO. DESCRIPTION 1D EVD
20 Final Decision and Order on Remand 56 56
28 Email String #1 43 43
29 Email String #2 43 43
412, 414 Unidentified 57 57
415 Unidentified -= 58
419 Transmittal of Administrative Convergence 58 58
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1 Q In fact, you said you normally make them three or
2 four months, correct?
3 A Yes.
4 Q Okay. Let's go down to the standard conditions.
5 And, again, these are just the standard conditions in every one
6 of these permits?
7 A Yes.
8 Q Whether it's a five-year or a temporary?
9 A Yes.
10 Q Let's go to the next page. We have the top part just
11 has the same standard terms and conditions you have in ever
12 permit. Let's go down to the particular ones for this one. So
13 this says, "This is a permit of short duration issued by the
14 district to an applicant participating in an ongoing
15 application process, right?
16 A Yes.
17 Q And you're aware that ABC -- you were aware in March
18 of 2012 that ABC is trying to get an application
19 administratively completed with the Flood Control District?
20 A We we're anticipating that ABC would file for a new
21 permit by May 1st, 2015.
22 Q And you say it's for, "This is a permit of short
23 duration for sand and gravel operations," correct?
24 A Yes.
25 Q You say they're going to be in strict compliance with
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1 the prior mining plan; do you see that?
2 A Yes.
3 Q And then you list all the same mining plans?
4 A Yes.
5 0 So this looks like it's pretty much taken from a 2014
6 short-term permit; would you agree?
7 A Yeah, I'm sure that I started with that 2014 draft.
8 0 Now, do you remember this permit of short duration?
9 A I do today.
10 Q All right. And you say you do today because when I
11 deposed you, you had absolutely no memory of this --
12 A I did not.
13 Q -- do you recall that?
14 A I did not.
15 MR. CAMPBELL: Let's bring up clip number -- the
16 first clip that starts on page 24 of his deposition, line 20
17 and play it to page 26, line 18.
18 MR. TULLY: I'm sorry, what page is it on?
19 MR. CAMPBELL: It's going to be on page 24 line 20,
20 to page 26 line 18. The clip. All right. Exhibit number 275
21 is an email which you've written to Mr. Raleigh, it's an email
22 chain. Do you recall this email?
23 A I don't remember it, no.
24 Q Do you remember in March of 2015, working on a
25 short-term permit for ABC?
crivers
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1 A I don't.
2 0 Do you have any recollection of any instructions you
3 received from anyone, about working on a short-term permit for
4 ABC in March of 20157
5 A I do not.
o 0 You have no recollection of either Mr. Wiley or Mr.
7 Raleigh, or any of your superiors telling you to draft up a
8 short-term permit for ABC, in March of 201572
9 A No, I do not.
10 0 And this -- you —-- this is your email, isn't it?
11 A Yes.
12 Q It was produced to us by the district. I take it you
13 haven't reviewed it before this particular moment right now?
14 A No, I have no recollection of this email. But it is
15 an email sent by me.
16 @) All right. And it's dated March 10th of 2015,
17 correct?
18 A Yes.
19 0 And actually, if you turn the page, you will see a
20 draft of a short-term agreement, correct?
21 A Yes.
22 Q And just like the permits we saw that you prepared in
23 2014 that you do have a recollection of, these are similar to
24 those with respect to using a template and putting in
25 particular conditions with respect to the mine?
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1 A Yes, there are -- there are some changes, but it's
2 essentially —-- appears to be essentially the same as the draft
3 2014 permit.
4 0 You have no recollection at all of talking with Mr.
5 Raleigh about this?
6 A I do not.
7 Q And no recollection at all about talking to Mr. Wiley
8 about 1it?
9 A I do not.
10 0 What happened with respect to this short-term permit?
11 A I -—- I don't recall the circumstances or the outcome.
12 @) Well, fair to say that the district, in March of
13 2015, must have been considering granting the short-term permit
14 to ABC Sand and Rock?
15 MR. TULLY: Object to foundation.
16 A It would -- it would appear to be the case.
17 BY MR. CAMPBELL:
18 Q All right. 1I'd like to play one more clip. This is
19 going to be at page 39, line 16 to page 40, line 21. All
20 right. Let's go back to -- what was I on? 275 was it? 275,
21 do you have 275 in front of you?
22 A Yes.
23 0 And what's the date of Exhibit 2757
24 A You're asking me what --
25 0 Yes, 275 is your email to Mr. Raleigh, and it's dated
crivers

www.escribers.net 602-263-0885

APP524



Go to Previous View | Go to Table of Contents - Appendix

82
1 Q And you had as much time as you wanted to read the
2 email and to read the permit, you looked at them, and you had
3 absolutely no recollection of it?
4 A I did not. I was drawing a complete blank on that.
5 Q All right. But now, you say you did have a
6 recollection of it?
7 A Actually, that very day I recalled the circumstances
8 under which I prepared that draft.
9 Q Later on in your deposition, you announced that you
10 have now a memory of it, right?
11 A That's correct.
12 @) And it was what two or three more hours into the
13 deposition?
14 A Something like that.
15 @) And Mr. Raleigh was at the deposition, wasn't he?
16 A Yes, he was.
17 0 And during breaks did you speak with Mr. Raleigh?
18 A I did.
19 Q And did Mr. Raleigh talk to you about this permit?
20 A He did.
21 0 And Mr. Raleigh talking you about the permit suddenly
22 refreshed your recollection that wasn't refreshed when you
23 looked at your email and the permit itself?
24 A That's correct. Mr. Raleigh reminded me that he had
25 asked me to prepare that draft so that we had a document on
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hand should an application be filed and should the chief
consider issuing a permit of short duration.

Q Did you notice that your email said, "We all agree
upon the filing of a new application, this should issue"?

A That is not what it said.

Q Let's go back to your email.

MR. CAMPBELL: 363, Rob. Let me see. Yep. Hold

that one.
BY MR. CAMPBELL:

Q My eyes are getting bad as I age, but will you read
what Mr. Franks (phonetic) has highlighted in yellow?

A "All are in agreement that the PSD will be issued
only upon receipt of an application for a new permit. Also, I
am aware that the photo on page 2 has crept onto page 3."

Q Well, now with your new memory, who are the "all"

that are in agreement?

A Well, it would be the recipients of the email.

Q So Mr. Raleigh was in agreement?

A Mr. Raleigh, Mr. Vogel, and Mr. Riddle.

0 So -- okay, so we have this -- these are all the

people involved in permitting, right? Mr. Vogel heads up the

permitting branch?

A What this statement is doing --
Q Listen to my --
A -—- is reminding the recipients --
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Q -- listen to my question.

A -- is reminding the recipients that this is a
condition upon which the chief engineer may, at his discretion,
issue a permit of short duration.

0 Sir, my question was Mr. Vogel is the head of the
permitting branch, right?

A Mr. Vogel is the manager of the engineering and

permitting division.

Q All right. He's your boss?

A He is the manager of the division, of which I am a
part.

Q You report to him?

A Not directly.

Q Okay. But you're in his division?

A Yes.

Q Okay. So to the extent your memory is refreshed is

because Mr. Raleigh told you during a break in the deposition,

Tony, don't you remember, I asked you to do this? Is that what

happened?
A That was the conversation, yes.
0 All right. So you now remember you did it because

Mr. Raleigh asked you to do it?

A Yes.
Q Did you bring it to Mr. Wiley and show it to him?
A I did not. He had not requested it.
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1 0 Did Mr. Raleigh take it to Mr. Wiley?

2 A I do not know. I doubt it.

3 0 Did Mr. Vogel take it to Mr. Wiley?

4 A No, as I stated earlier, this was a draft prepared so
5 that we were prepared to provide a document to the chief

6 engineer for review, should he reach the point where he's

7 considering issuance of a permit of short duration.

8 Q Okay. So you're telling me that Mr. Vogel, Mr.

9 Riddle, you, and Mr. Raleigh are all in agreement this should
10 be issued?

11 A No, I'm not saying that at all.

12 Q What do you mean when you say, "All are in agreement
13 that the PSD will be issued only upon the receipt of an

14 application for a new permit"?

15 A It means that they understand that it is a regulatory
16 requirement that an applicant be engaged in an ongoing

17 application process to be eligible for a permit of short

18 duration.

19 Q Sir, you and Mr. Raleigh and Mr. Wiley are making all
20 decisions with respect to permitting, true?
21 A No, not at all.
22 0 I thought you said there was a team -- Mr. Wiley said
23 there was a team that you were on and Mr. Raleigh was on and
24 that the attorneys sat in on that made decisions -- major
25 decisions with respect to permitting for this mine?
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1 A For this what?
2 0 For this mine?
3 A Yes.
4 Q All right.
5 A Yeah.
6 Q So you mean to tell me that in your meetings with Mr.
7 Wiley, you never showed him a permit of short duration that you
8 prepared on March 10th, 20157
9 A I don't believe that I did, no.
10 0 Now, you were here when Mr. Wiley testified
11 yesterday?
12 A Uh-huh. Yes.
13 0 And he told me to ask his subordinates about what
14 happened with the permits of short duration. Do you remember
15 him saying that?
16 A I recall a statement to that effect.
17 Q All right. And you know Mr. Waltemath?
18 A I do.
19 0 Did you ever go to Mr. Waltemath and offer him the
20 permit of short duration that you drafted on March 10th, 20157
21 A No.
22 0 At any time, did you go to Mr. Waltemath and offer
23 him a permit of short duration between February of 2015 and the
24 time the final five-year permit was issued in August of 20177
25 A Mr. Campbell, I'm a member of staff. I'm not the
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1 chief engineer or the general manager. I have no authority to
2 issue any or offer a permit to anyone.
3 Q I'm only asking you because Mr. Wiley said I had to
4 ask you.
5 A Okay. The answer is no.
o @) Okay.
7 A Yeah.
8 Q So at no time, in the two and a half years this
9 application was being processed, did you contact ABC and offer
10 them a permit of short duration; is that true?
11 A I was prohibited from contacting ABC.
12 Q Oh, who prohibited you from contacting ABC?
13 A Mr. Waltemath in the letter that he sent to Mr. Wiley
14 on February 27th, 2015.
15 Q Did you, at any time, go to the lawyers for ABC or
16 anyone representing ABC in the two and a half years that their
17 application was pending for a five-year permit and say I'm
18 going to offer you this March 10th, 2015 permit of short
19 duration?
20 A No, I had no authority to offer permits.
21 Q Did you ever offer to ABC in that two and a half
22 years that their application was pending, any permit of short
23 duration through their representatives?
24 A No, that decision has to be made -- excuse me --
25 through the chief engineer or his delegate, which would be
Neiiber|
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1 Scott Vogel. Any offer of a permit to any party has to be
2 approved by -- by them.
3 @) By who?
4 A I cannot -- I cannot offer a permit. As a member of
5 staff, I cannot offer a permit, short duration or otherwise,
6 without the authorization of either the chief or his delegate,
7 Scott Vogel.
8 Q And in this case, Mr. Wiley had taken everything onto
9 himself, right?
10 MR. TULLY: I object to the form.
11 A Not everything, no. I mean, I was still managing the
12 application process and the technical issues.
13 BY MR. CAMPBELL:
14 Q In terms of offering a permit of short duration on
15 this mine, only one person could issue it and that was Mr.
16 Wiley, true?
17 A In the case of every mine and every permit of short
18 duration that decision rests with the chief engineer.
19 Q All right. You heard his testimony --
20 A Ultimately --
21 Q -—- 1in court yesterday that he normally delegated
22 those things to Mr. Vogel, right?
23 A That's correct.
24 Q And this is the only case you've ever been involved
25 in with a sand and gravel mine where this decision-making
crivers
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1 process was utilized with the three of you and the lawyers,
2 true?
3 A I believe so, yes.
4 Q All right. Let's switch topics. I lost the -- there
5 it is. This is a piece of property with a plan of
6 development -- a mining plan of development, okay?
7 A Okay.
8 Q And the miner wants to expand his mine and mine on
9 new property. To do that, he needs a plan of development,
10 true?
11 A Yes.
12 Q And you have given temporary permits that you call
13 at-risk permits, right?
14 A We have issued one permit with a duration of 30 days
15 that was issued at risk.
16 Q Okay. And by at-risk, it means that you gave
17 permission to do sand and gravel operations on the property, in
18 a temporary permit, even though there was no plan of
19 development approved for that piece of property, true?
20 A No, that's not correct.
21 0 Well, you believe a temporary permit all by itself is
22 an approved plan of development?
23 A Would you like me to explain the --
24 Q No, answer my question.
25 A Which was?
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1 Q You believe a temporary permit all by itself is an
2 approved plan of development that allows the miner to start a
3 sand and gravel?
4 A No, a floodplain use permit and a plan of development
5 are two separate things.
6 Q A temporary permit is a floodplain use permit?
7 A That 1is correct.
8 Q So you can give a floodplain use permit with a
9 temporary permit without there being any underlying prior plan
10 of development or underlying five-year permit, right?
11 A No, every floodplain use permit short duration or
12 otherwise, must issue with an approved plan of development.
13 Q Okay. I think we're playing semantical (sic) games.
14 A Well, it's clearly stated in the regulations.
15 Q In this case, I'm talking about Lafarge. Do you
16 remember Lafarge?
17 A Yes.
18 Q They had a plan of development and a permit on this
19 property, right?
20 A Correct.
21 Q And they wanted to expand their operations?
22 A Correct.
23 Q So at the time you issued the temporary permit, in
24 the expanded area of operation, there was no prior plan of
25 development approved for this property?
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March 10th, 20152
A Correct.
Q Okay. Can you explain to me why on March 10, 2015,

after you have determined the application is no good, you are

preparing a permit of short-duration?

A No, as I indicated earlier, I -- I don't even recall
this.

Q No question you were doing it, right?

A No.

Q And you wouldn't have done it on your own, true?

A It's unlikely that I would do so.

MR. CAMPBELL: Is that in? Okay.
BY MR. CAMPBELL:
Q Do you know why -- well, you had no recollection of
the permit of short duration, so it'd be fair to say you don't

know what happened to it after you sent this to Mr. Raleigh?

A I know that it was not issued.

0 Well, you know that because it was never issued?

A Correct.

Q But you have no recollection of anyone talking to you

about it or what happened to it?

A No, I don't.

Q All right. ©Now, you remember you gave me that
testimony under oath, sir?

A I do.
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Q And, in fact, that's what happened? They eventually
did come up with a plan that you approved that cures this
out-of-compliance problem?

A Well, the -- the distinction is fine, but the absence
of compliance with the previously approved plan was not
something that had to be remedied with this new plan that was
approved. It stands on its own.

Q Sir, when you drafted the March 10th, 2015 permit of
short duration for ABC, are you aware of another mine that your
district had ever denied a short-term permit on?

A I'm not aware of any denial of a request for a permit

of short duration.

Q Ever, right?
A I am not, no.
0 This was going to be the very first time in the

history of the district that a mine was not given a permit of
short duration to bridge to a new permit, right?

A No, in the history of Tony Beuche with the Flood
Control District and this program, which goes back to August of
2013. I can't speak for 40 years of permitting.

0 Okay. I'd have to talk to Mr. Riley (sic) about
that -- or Raleigh. Raleigh was there 24 years as head of
engineering, right?

A Maybe 37 years.

Q Okay. In your history with the department, this is
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1 the only instance you're aware of where a permit of short
2 duration was not issued, true?
3 A Oh, I'm quite sure that it's the only time because
4 I've been involved in processing every permit of short duration
5 for the last four years.
6 Q Well, if it was the only time, was there any
7 discussion between you, Mr. Raleigh, and Mr. Wiley whether ABC
8 was being treated the same way that every other mine had been
9 treated in Maricopa County?
10 A Oh, yeah, we were always very, very cognizant of the
11 need to be treating ABC equally to every other permittee.
12 Q Okay. Where were those discussions?
13 A Various locations at the district --
14 Q Are they within this attorney-client privilege I've
15 been hearing about?
16 A Some --
17 @) Did you have discussions outside --
18 A —-—- some may have been, some may not have been.
19 0 -- I want to know the ones that were not subject to
20 the attorney-client privilege. Can you give me a foundation
21 who was present and where it took place?
22 A Mr. Campbell, I'd love to do so, but I can't recall a
23 specific meeting and whether or not an attorney was or was not
24 in attendance, but I can tell you —--
25 Q So you cannot tell me any conversation that is not
crivers
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1 privileged where the participants talked about whether ABC was
2 being treated the same way as others?
3 A I —-— I believe that I can. I can't say with any
4 certainty that it was a discussion that included Mr. Raleigh,
5 Mr. Wiley, and myself. But I can tell you with certainty that
6 we have discussed that.
7 THE COURT: I think Mr. Tully would like to
8 interject.
9 MR. TULLY: Right. I object to the scope of the
10 question. Beyond -- you know, for the reasons I've stated
11 before. First of all, it's not limited by time. Secondly,
12 it's not, you know, relevant to the appeal.
13 THE COURT: Thank you. Noted. Overruled.
14 MR. CAMPBELL: I'm going to move on, Judge.
15 THE COURT: Thank you.
16 BY MR. CAMPBELL:
17 0 Let's go to Exhibit number 146. All right. So let's
18 go up to the top of it in the first paragraph of two. This is
19 a letter Ms. Michelle De Blasi wrote to Mr. Wiley. And I want
20 to know whether or not you saw this on or about May 1lst, 20157
21 A Yes, I've seen this.
22 Q All right. And you saw it when it came in?
23 A Probably, or shortly thereafter.
24 Q Okay.
25 MR. CAMPBELL: Let's go to the section that deals
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1 with permit of short duration. It's going to be the third

2 paragraph. Next one up. Thanks.

3 BY MR. CAMPBELL:

4 Q All right. So you're aware that Mr. Wiley had a

5 meeting with Ms. De Blasi?

6 A I am. I met Ms. De Blasi in the lobby at the

7 district that morning when she dropped in to speak to Mr.

8 Wiley.

9 Q Oh, you did?

10 A I did.

11 0 What did you say to each other?

12 A I think she -- I'm -- I was trying to recall that,
13 and I don't recall exactly what transpired, but I did bump into
14 her in the lobby. We introduced ourselves. There were a
15 number of other people there. There had been a meeting
16 scheduled and there were a few folks there. And she indicated
17 that she would like to talk to Mr. Wiley if he was available.
18 Q Did you help facilitate the meeting?
19 A I did.
20 0 Did you go into Mr. Wiley and say, Ms. De Blasi would
21 like to see you?
22 A Actually, I escorted Ms. De Blasi to the mezzanine
23 where Mr. Wiley's office is located and he was outside his
24 office in the mezzanine area.
25 Q Okay. Did you sit in on the meeting-?
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were -- the notes were accepted without revision.

Q Well, why didn't you write the notes were accepted
without revision?

A I -- I don't know.

Q All right.

A I think what I was --

0 Go ahead.

A -- I think what I was probably trying to convey is

that acknowledging that both Bill and Joy had received the
notes and had accepted the notes.

Q Maybe I can short circuit the rest of this. You
didn't plan any substantive role with respect to denials of a
short-term permit until the final permit was given, the
five-year permit was given in August of 20177

A I guess you'd have to explain to me what you mean by
substantive role.

0 All right. What role did you have in denying permits
of short durations for ABC from June 1l6th of 2015 until the new
five-year permit was granted in this month, August 20177

MR. TULLY: Your Honor, I just want to renew the same
objection I made regarding timing and relevance.

THE COURT: I will. You may answer, if you know.

THE WITNESS: I did not deny or approve any permits.
I'm staff. I process applications and I submit drafts for

review and approval and recommend issuance. But I don't deny
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1 permits.
2 BY MR. CAMPBELL:
3 Q So with, you know, with respect to a permit of short
4 duration from June 1l6th, 2015 till Augqust 2017, were you
5 involved in any discussions about whether it should be granted
6 or denied? And you can answer that just yes or no.
7 A Yes.
8 0 Were all those discussions in the context of an
9 attorney-client meeting?
10 A Probably not.
11 0 Okay. Which ones do you recall that were outside the
12 context of an attorney-client meeting?
13 A So very difficult. I mean there's so many
14 discussions, impromptu conversations, unscheduled meetings, I
15 couldn't point to any specific instance.
16 Q Okay. So you can't tell me any non-privileged
17 discussion you had between June 16th, 2015 and August 2017
18 involving the granting or denial of a permit of short duration?
19 A Well, I think I can.
20 0 Well, tell me.
21 A Okay. But I can't point at any one specific
22 conversation, but I can --
23 0 Well, I need to —--
24 A -- describe the content.
25 Q -- can you give me where it took place, who was
crivers
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present, and what was the time?

A Not with that specificity, no.

Q Is your memory about these discussions better than
your memory as to the March 10th, 2015 permit?

A I would hope so.

Q Okay. Because you can give me no foundation, who you
talked to, or when it took place?

A Oh, I can tell you who I spoke with. I just can't
tell you exactly when.

Q And you can't tell me with respect to any particular

conversation, whether it was said that day or some other day-?

A Mr. Campbell, the staff at the district has been
dealing with permitting issues with ABC for years. And I -- 1
have no idea how many discussions took place. Many. And I
don't maintain a log of discussions. I don't make note of
which discussions are privileged, which are not. I simply
can't point at any one date and say I spoke with these two
people, the attorney was not present, and this is exactly what
we said. I just -- I do not have total recall. I can't do
that for you.

Q Between June 16th, 2015 and August 2017, none of your
superiors ever instructed you to prepare a permit of short
duration for ABC?

A Between what dates?

Q June 1l6th, 2015, that's the Joy Rich meeting, and

Scivers
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1 August 2017, this month, the month you granted the five-year

2 permit, you were never authorized by anyone to prepare and

3 issue a permit of short duration to ABC, true?

4 A No.

5 0 No, it's not true?

6 A No, I did not prepare a draft permit of short

7 duration during that time frame.

8 Q And you were never instructed by Mr. Wiley to do

9 that -- to issue a permit of short duration?

10 A No.

11 0 And you never went to Mr. Wiley and told him, T

12 prepared the permit of short duration in March 2015, do you
13 want me to issue 1it?
14 A No.
15 0 All your conversations with ABC representatives had
16 to do with a new five-year permit, true?
17 MR. TULLY: Objecting to form. What time frame?
18 BY MR. CAMPBELL:
19 Q From June 16th, 2015, the Joy Rich meeting, until the
20 time a five-year permit was granted in August, this month, all
21 your conversations with ABC representatives were about a
22 five-year permit?
23 A There may have been conversations with Ms. Grabel.
24 Other than that, I don't think so, no.
25 @) Were these conversations -- well, when did you have

Neiiber|

www.escribers.net 602-263-0885

APP542



Go to Previous View

Go to Table of Contents - Appendix

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

136

CERTIFICATE
AVTranz has a current transcription contract with the Maricopa
County Superior Court under contract # 13010-RFP, as such,

AVTranz i1s an "authorized Transcriber."

We, Christina Gmiterko, CET-964, and Lisa Freeman, court-
approved transcribers, do hereby certify that the foregoing is
a correct transcript from the official electronic sound
recording of the proceedings in the above-entitled matter, to

the best of my professional skills and abilities.

/s/

CHRISTINA GMITERKO, CET-964 October 4, 2017
LISA FREEMAN
Transcribers

Scivers

www.escribers.net 602-263-0885

APP543



Go to Previous View

Go to Table of Contents - Appendix

1
IN THE SUPERIOR COURT OF THE STATE OF ARIZONA
IN AND FOR THE COUNTY OF MARICOPA
ABC SAND AND ROCK COMPANY
INC., No. LC2016-000324-001 DT
Cv2016-014788
Plaintiff, Cv2016-010095

vVS.

FLOOD CONTROL DISTRICT OF
MARICOPA COUNTY,

Defendant.

Phoenix, Arizona
August 30, 2017
9:16 a.m.

BEFORE THE HONORABLE KERSTIN LEMAIRE

TRANSCRIPT OF PROCEEDINGS

Evidentiary Hearing Day 3

Proceedings recorded by electronic sound recording; transcript
produced by AVTranz, an eScribers, LLC company.

DEBRA PRICE

LUCI CLARK

RENE KING
Transcriptionists

B cribers

www.escribers.net 602-263-0885

APP544



Go to Previous View

August 30, 2017

PLAINTIFF'S WITNESSES

Timothy LaSota
Anthony Beuche

Edward Raleigh

DEFENDANT'S WITNESSES

Go to Table of Contents - Appendix

2

None

I NDEX
DIRECT CROSS REDIRECT RECROSS VD
7 31 52
-— 59 118
170 —-- —--
DIRECT CROSS REDIRECT RECROSS VD

5 cribers

www.escribers.net

602-263-0885

APP545



Go to Previous View

Go to Table of Contents - Appendix

EXHIBITS

PLAINTIFF'S EXHIBITS

NO. DESCRIPTION

100 2006 Floodplain Regulations
101 Letter

102 Application

103 1Inspection Report

104 Email

105 2011 Letter

107 Cease and Desist Order

118 Letter

121 2011 Floodplain Regulations
122 11/2012 Meeting Memo

123 Board of Hearing Review Minutes 1/25/12
124 Meeting Transcript

126 Permit of Short Duration
129 Order

130 Letter

136 Pleading

137 Ninth Circuit Briefing

155 September 2nd Document

167 Partial Response to Engineering Comments
168 Letter to Mr. Beuche

207 2/2011 Letter to Guzman

5 cribers

www.escribers.net 602-263-0885

3

198

200

200

202

14

212

206

116

26

19

20

210

217

218

53

56

114

104

108

180

EVD
116
198
200
201
202
14
212
207
116
26
19
23
211
217

218

115
104
108

180

APP546



Go to Previous View

208

210

223

224

225

244

246

282

283

284

306

359

360

361

377

Go to Table of Contents - Appendix

Short Duration Permit 2/10/11

Short Duration Permit 5/19/11

Email from Jones to Wergen

Letter to Flood Control District from Madder
9/7/11 Correspondence

Hanson Mine Communication

3/8/11 Short-Term Permit

Inspection Report

Letter from Flood Control District 1/19/11
Letter to Raleigh 3/1/11

Email

Email

ABC Final Order

Email

September 2015 Email

DEFENDANT'S EXHIBITS

NO.

DESCRIPTION

11

31

90

420

Permit of Short Duration
Permit of Short Duration
Notice of Violation
Cross—-plane Map

2014 Floodplain Regulations

5 cribers

www.escribers.net 602-263-0885

4

181

184

174

177

186

185

186

193

187

189

195

222

224

222

38

41

102

115

181
184
174
178
176
185
186
194
187
190
195
222
224

222

EVD
39
41
103

115

APP547



Go to Previous View

August 30,

APPEARANCES

2017

Judge: Kerstin LeMaire
For the Plaintiff:
Colin F. Campbell
Jana L. Sutton
Meghan H. Grabel
Witnesses:
Timothy LaSota
Anthony Beuche

Edward Raleigh

For the Defendant:

Stephen W. Tully
Bradley L. Dunn
Witnesses:
None
Also Present:
Charles E. Trullinger,

Attorney's Office

5 cribers

www.escribers.net

Go to Table of Contents - Appendix

5

Maricopa County

602-263-0885

APP548



Go to Previous View | Go to Table of Contents - Appendix

71
1 Q And is that because the depth of the hole determines
2 the amount of potential head cut and tail cut?
3 A It's more on the basis of volume. So the larger the
4 volume of the mine, the longer it can take to fill. The longer
5 the water is flowing over the lip of the mine, the greater the
6 potential for erosion to extend.
7 0 So there's an extraordinarily large hole and small
8 setbacks?
9 A Yes.
10 0 All right. And what other -- any other deficiencies
11 that you noticed at that time?
12 A Those were the issues that were immediately apparent.
13 0 How about with the hydro and -- I want to call it
14 hydrology or hydraulics or H&H or both assumptions upon which
15 the plan of development was based?
16 A As we delved into the engineering report that was
17 submitted, we found that there was no examination of flows from
18 New River entering the mine, only the Agua Fria River.
19 0 All right. So there's no analysis at all showing
20 whether or not New River entered the mine?
21 A It wasn't even mentioned.
22 0 Wasn't even mentioned?
23 A No.
24 Q All right. And you would expect to have water from
25 the New River dealt with in some way on the plan of
crivers
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1 development?

2 A Yes. The confluence of those two major rivers is all

3 floodway. It's all removable riverbed and all subject to

4 erosion. So, yeah, there was really no question that New River

5 could flow into that mine.

6 Q And was there any basis for the lack of -- I forget

7 what you call them -- boundary here, the lack of setback for

8 the Agua Fria River?

9 A Well, as I recall, there was an attempt to
10 demonstrate that -- and I don't recall what level of analysis
11 the engineer provided. But there's an attempt to demonstrate
12 that the flow that would enter the mine would not cause an
13 adverse impact outside of the boundary of the property.
14 Q All right. And was that based on something called
15 the Fuller study?
16 A That's correct. The engineer analysis didn't account
17 for the FEMA effective flow rate in the Agua Fria or rather
18 referenced a preliminary feasibility study prepared by Fuller.
19 0 All right. And I want to show you -- I believe it's
20 in the --
21 MR. TULLY: Exhibit 142.
22 THE COURT: 1427
23 MR. TULLY: Yes. 1Is that in evidence? That's in
24 evidence, I think.
25 THE CLERK: It is.
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1 BY MR. TULLY:

2 @) And is that the right exhibit? 1Is this the plan that

3 you reviewed?

4 A It is.

5 Q And I can do that --

6 MR. TULLY: Your Honor, if I might.

7 THE COURT: Of course.

8 BY MR. TULLY:

9 Q All right. Do you have a pen? I'm not going to go
10 through it --
11 A Thank you.
12 Q -—- page by page. I'll save everybody that. Okay.
13 So, but I do want to ask you some questions about it. The
14 document looks to be fairly large, doesn't it?
15 A Correct. It appears to be.
16 0 Okay. Appears to be, right. There's a first page.
17 A I'm sorry. I'm sorry, counselor, that was a
18 question. It appears to be what?
19 0 Fairly thick, right?
20 A Yes.
21 Q All right. There's a cover page and then there's a
22 table of contents, do you see that?
23 A Yes.
24 Q All right. And then you get to the actual -- there
25 was an actual list of appendices, do you see that?
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1 A Yes.

2 Q All right. And the appendices contain some mining

3 sheets, do you see that?

4 A Yes.

5 0 Scope of work letter?

6 A Yes.

7 Q And then if you go to the actual document, there's

8 actually about four, five pages of a report, correct?

9 A Correct. Five pages.

10 Q All right. And the references make up most of the
11 last page?

12 A Yes.

13 0 And there's a chart in the middle, takes up most of
14 the page -- table in page 2, do you see that?
15 A I do.
16 0 All right. And then, you know, a significant portion
17 of the filings actually just leases under -- over which the
18 mine continues to operate; is that right?
19 A Yes. Under Appendix C, Order Acknowledgements, we
20 have one or two common variety mineral leases from the Arizona
21 State Land Department.
22 Q All right. And there's actually an owner
23 acknowledgement -- or a scope of work letter in there, page 15.
24 Do you see that?
25 A I do.
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1 @) All right. And that's a letter dated July 1, 20147
2 A Yes.
3 @) Do you see that?
4 A Yes.
5 Q And it's a letter from Mr. Waltemath to Pedro Calza,
6 do you see that?
7 A Yes.
8 Q And in that letter, ABC is requesting Mr. Calza use
9 the Fuller study, do you see that?
10 A Yes.
11 0 And in that letter, ABC is also requesting that
12 Mr. Calza use the 25-foot setbacks; is that correct?
13 A Yes.
14 Q All right. It does say "with the exception that some
15 of the property may need more than 25-foot setbacks"; do you
16 see that?
17 A Yes.
18 Q Okay. And ABC's requesting that the plan consist of
19 three and one sloping, correct?
20 A At reclamation, yes.
21 Q Reclamation plan consistency, okay. So ABC says, we
22 want 25 -- we want 25-foot boundaries and I want you to use the
23 Fuller study. And that's what Mr. Calza produces?
24 A Yes.
25 Q All right. We looked at a lot of plans of
Neiiber|
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1 development?

2 A Yes, I have.

3 Q Does this represent, in your estimation, a lot of

4 engineering work?

5 A No.

6 Q When you and Bing looked at this submission, you knew

7 that it could not be approved, the plan of development,

8 correct?

9 A I did.

10 Q And why did you know at that point just on a cursory
11 review that it was not subject to being approved?

12 A Because it was readily apparent that there would be
13 adverse impact to surrounding properties and structures.
14 Q Are you able to approve plans based on hydrology
15 that's not been -- hydrological assumptions that are not
16 approved by FEMA?
17 A There are occasions when that's possible. We can
18 when the -- regulatory floodplain, which appears on FEMA
19 mapping, is updated, which they are periodically. When that
20 analysis is completed and reviewed and approved by the chief
21 engineer and general manager of the floodplain district, that
22 is then known as the FCD pending floodplain. It is approved by
23 the district.
24 MR. CAMPBELL: I'm sorry, Judge. I couldn't hear
25 what he last said. Could you just repeat it?
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1 THE COURT: Could you repeat that?
2 THE WITNESS: What -- how --
3 BY MR. TULLY:
4 Q Could you actually start at the beginning. I don't
5 know if that's all right.
6 A I'm sorry, I don't wish to complicate this. But
7 there are circumstances under which an FCD pending floodplain
8 delineation approved by the chief engineer and general manager
9 of the Flood Control District serves as a basis for our review
10 of applications. That FCD pending floodplain delineation is
11 under review by FEMA and --
12 Q Okay. Let me -- because I don't want to go down a
13 technical area that's not --
14 A Okay.
15 @) -—- relevant.
16 MR. CAMPBELL: Object to that, Your Honor.
17 THE COURT: I think it's actually Mr. Tully who
18 doesn't want to go into irrelevant area.
19 MR. CAMPBELL: If you want to ask him about it, you
20 can ask him about it.
21 BY MR. TULLY:
22 @) In ABC's, in their submission, okay, the hydraulic
23 analysis was supported by reference to a Fuller study, study by
24 JD Fuller, correct?
25 A Correct.
Neiiber|
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1 Q All right. And that study was a -- you understood at

2 that time was a preliminary study, correct?

3 A Well, yes. It was a preliminary feasibility study.

4 Q Feasibility study?

5 A Yeah.

6 Q As an engineer, you knew that that study did not

7 determine the actual rates of flow in the floodplain with any

8 degree of confidence such that one could submit plans based

9 on —-- on those hydrological estimates?
10 MR. CAMPBELL: Objection. Leading.
11 THE COURT: Overruled.
12 A I was very familiar with the study. Mr. Fuller had
13 met with me as he was preparing to perform this study and I
14 provided him with information regarding existing mines in the
15 Agua Fria River within his study area. So yeah, I was very
16 familiar with the study.
17 The purpose of the study, which was not to develop new
18 hydrology, new flow rates for the river, but rather it was to
19 examine the feasibility of utilizing one or more existing mines
20 in the Agua Fria as a storage facility. Essentially a large
21 regional retention basin and direct flow in the river or a
22 portion of the flow in the river into one of our mines to store
23 it and then subsequently release it at a lower rate. That
24 would attenuate the peak flow in the river. And that was the
25 sole purpose of the study, is this feasible, should this be
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further explored.

0 And you assisted him in that analysis?

A I provided him with information that he utilized in
that analysis.

0 And you were not averse to that analysis?

A Oh, not at all. I thought it was a good idea to
examine this.

Q All right. And if it turned out that that analysis

had merit and could have been justified, you wouldn't have had
any problem approving plans based upon changed hydrological
assumptions?

A I wouldn't characterize it that way. I would respond
like this, counselor: The results of the -- of that
preliminary feasibility study did have merit. What it
determined was that further study was necessary. And
subsequently the district funding the phase 2 Fuller study
which was a much more robust analysis and delved into some of
the questions raised in the phase 1 feasibility study.

In terms of the second part of your question, in terms
of —-

6) I'm sorry. Go ahead.

A Utilizing either of the phase 1 or phase 2 Fuller
studies for review of applications for permits, neither one of
those studies was accepted for that purpose. Neither one of

them were intended to be submitted to the district to modify

Scivers
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1 the hydrology, approved by the district and then sent to FEMA
2 for review and approval by FEMA. Neither one of them were
3 intended for that purpose.
4 Q All right. What was your understanding was their
5 intention or purpose-?
6 A Well, again, to determine whether or not --
7 MR. CAMPBELL: Judge, can we have some foundation? I
8 just want to know whether this is his opinion or it's something
9 he talked to Fuller about and Fuller told him, in which case
10 it's hearsay.
11 BY MR. TULLY:
12 Q Well, the second --
13 THE COURT: Let's have a little foundation on it.
14 THE WITNESS: I beg your pardon?
15 THE COURT: Counsel will ask you some questions --
16 THE WITNESS: Sure.
17 THE COURT: -- to lay some foundation.
18 BY MR. TULLY:
19 @) The second Fuller study, which is in evidence, was
20 paid for by the Flood Control District, do you understand that?
21 A That 1s correct.
22 Q All right. And did you have any involvement with
23 Mr. Fuller with regard to the -- this completion of the second
24 Fuller study?
25 A I did not.
crivers
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1 So he -- Mr. Calza is filing this and FEMA has got a flow
2 rate here of 30,000 cubic feet per second at this location on
3 its approved flow rate for the river, correct?
4 A Yes.
5 Q All right. And what Mr. Calza submitted assumed only
6 7,000 cubic feet there?
7 A Correct.
8 0 All right. And he based that on the assumption that
9 the water might be stored in the mines north of the -- north of
10 ABC?
11 A Correct.
12 0 All right. ©Now, even if it turned out later on that
13 ABC -- that the Fuller study goes through the various phases
14 and that would take some time, correct?
15 A Yes.
16 Q Couple years maybe?
17 A Oh, more.
18 Q More. And then it would have to get approved by FEMA
19 at some point, correct?
20 A Yes.
21 Q Okay. Even assuming that were to -- to have panned
22 out, right, that that -- that the hope the water could be
23 effectively stored in these pits and panned out -- which we now
24 know didn't pan out, correct? It wasn't economically feasible?
25 A It was not economically feasible.
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142
1 A There is an application process to obtain a
2 floodplain use permit, yes.
3 Q And i1if you are an applicant in an ongoing process to
4 get a five-year permit you can then get a permit of short
5 duration, true?
6 A No. What the regulation states is that the
7 floodplain administrator, the chief engineer may issue a permit
8 of short duration to an applicant engaged in -- in ongoing
9 application process, not necessarily for a new permit or
10 renewal or amendment. Just an ongoing application process.
11 Q Sir, I'm just -- my question is simple and I don't
12 mean to confuse you. If the application ABC had filed had been
13 put into administrative review and they were seeking a five-
14 year permit, then if they had -- you had drafted a permit of
15 short duration on March 10th, 2015 that could have been
16 extended to ABC as their permit of short duration to bridge
17 them while the application process was ongoing?
18 A No. There was no approved plan of development on
19 which to issue a permit of short duration or otherwise.
20 0 Sir, I thought we went this on your direct
21 examination. When you drafted your permit of short duration on
22 March 10th, 2015 you based it on the plan of development that
23 had already been in place for the mine, didn't you-?
24 A What are you asking me?
25 Q You don't know what I'm asking you, sir?
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1 A Well, I don't understand what this exhibit has to do
2 with a question about a permit of short duration. I'm missing
3 something.
4 Q Do you remember drafting a permit of short duration,
5 sir?
6 A Yes, I do.
7 Q Do you remember basing it on the plans of development
8 on which this area is being mined?
9 A It was based on a previously approved plan of
10 development.
11 @) Yes.
12 A Yes.
13 0 And you drafted it in March 10th, 2015, correct?
14 A March of 2015, yes.
15 Q Maybe I'm -- I don't mean to confuse you. Looking to
16 the future, ABC is looking for a five-year permit, right? Are
17 you with me? When they file their application on March 2nd,
18 2015 their intention is to get a five-year permit that goes
19 into the future, true?
20 A Presumably.
21 0 And when they want a permit of short duration -- they
22 want a permit of short duration to continue mining under their
23 old plans of development, true?
24 MR. TULLY: You know, Your Honor, I object to
25 foundation. There's no request for a permit of short duration.
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1 He's asking about a mythical application for permit of short
2 duration that did not occur in March of 2015.
3 MR. CAMPBELL: You know, Judge, Mr. Wiley says
4 there's no written application. He says there is no such thing
5 as a written application for a short term like that. So he
6 drafted one. Mr. Wiley said they were going to give them one.
7 I'm entitled to question upon this.
8 THE COURT: A few more questions, counsel, all right.
9 MR. TULLY: Well, the question doesn't assume facts
10 that are not in evidence.
11 THE COURT: You can answer.
12 THE WITNESS: I'm trying to remember the question.
13 BY MR. CAMPBELL:
14 Q My only question is that the short-term permit you
15 drafted, sir -- remember this is a short-term permit you had no
16 memory of and then Mr. Wiley talked to you and now you remember
17 it, right?
18 A I do recall that permit, yes.
19 0 Okay. Have you remembered anything more about it
20 since I questioned you yesterday?
21 A I don't believe so.
22 0 Okay. That permit, short-term permit was based on
23 the old plans of development so they continued to mine in the
24 green areas where they'd been mining, true?
25 A As we discussed yesterday, the final form of that
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1 A Engineering, civil.

2 Q Okay. Any post-graduate degrees?

3 A No.

4 0 And I understand you've worked at the Flood Control

5 District for a very long time?

6 A I have. Since 1980.

7 Q All right. And for 24 years you were the head of

8 engineering at the Flood Control District, correct?

9 A Yes.

10 0 And then Mr. Wiley came in as the chief engineer, Mr.
11 Wiley brought you in to be sort of his aide, correct?

12 A It's called senior engineering adviser. I sit in a
13 office near Mr. Wiley to help provide technical advice to him.
14 0 Just two doors away, if I recall.
15 A Two doors away, yes.
16 0 And that's because he doesn't have the floodplain
17 hydrological experience you do, correct?
18 A It's a different type of experience than what I have
19 had.
20 0 All right. And I understand with respect to the ABC
21 mine starting in January of 2015 Mr. Wiley put together a team
22 consisting of himself, you, and Mr. Beuche that was going to
23 discuss permitting decision with respect to the ABC mine, true?
24 A Not completely.
25 Q Not completely in what sense?
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1 A Scott Vogel is the -- in charge of the permitting
2 function and he's also involved.
3 @) Okay. So from time to time --
4 A So that's the main thing.
5 Q -- he would sit with the team?
6 A He's -- he's part of this whole process with all the
7 permitting, including with ABC.
8 Q And I understand this team includes attorneys, right?
9 A There's an attorney involved with this particular
10 case, yes.
11 0 All right. Well, as I understand it, most all the
12 discussions with respect to permitting have taken place with
13 attorneys present?
14 A Discussions that Mr. Wiley has been involved with
15 probably for the most part.
16 Q And you have been involved with the ABC mine going
17 back to 2010, 20112
18 A Yes, approximately 20 -- approximately 2011.
19 Q And you were responsible for permitting sand and
20 gravel mines -- permitting them under the Flood Control
21 District since 20087
22 A Approximately 2008, yes.
23 0 And in your 34 years with the Flood Control
24 department has a permit of short duration ever been denied to
25 an applicant in an ongoing application process for a permit?
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1 A Yes.
2 0 ABC?
3 A Yes, ABC.
4 0 Anyone else?
5 A Only one case where it was only issued -- or maybe a
6 few for processing only and not for mining.
7 Q All right. But in terms of applications for a new
8 five-year permit the only time a permit of short duration was
9 denied is ABC?
10 A Yes, and that's only since late 2010 or 2011, not for
11 the 35 or 36 years. Permits of short duration or short permits
12 didn't come into being until a circumstance came up in
13 approximately 2010 or 2011. So it was only since then.
14 Q All right. Well let's talk about this period of
15 time, 2010, 2011. So you recognize this map, don't you, sir?
16 A Yes, I do.
17 0 And the ABC mine is surrounded by with the Gravel
18 Resources mine, correct?
19 A Yes.
20 0 The Tanner (phonetic) mine?
21 A Yes.
22 Q The Hanson (phonetic) mine?
23 A Yes.
24 0 And Cemex (phonetic) is right to the south, correct?
25 A Yes.
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1 0 Let's talk first about Tanner.
2 MR. TRULLINGER: Your Honor, Jjust to make an
3 objection. It sounds like we're going to be talking a lot
4 about 2011, 'l2 timeframe before January 28th, 2015. So just
5 like before I'd like, if I can, make a standing objection that
6 nothing that occurred before January 28th, 2015 other than the
7 flood permit of short duration expired July 12th, 2012 is
8 relevant to this particular hearing. If I can have that
9 standing objection, I'd appreciate it.
10 THE COURT: Absolutely. Of course you may.
11 MR. CAMPBELL: Exhibit 223, please. And move in 223.
12 THE COURT: Any objection? Hearing none, it's
13 admitted.
14 (Plaintiff's Exhibit 223 Received)
15 MR. TULLY: He moved it in.
16 MR. TRULLINGER: Objection for relevance, Your Honor.
17 THE COURT: Oh, okay.
18 MR. TRULLINGER: This is even 2010.
19 MR. CAMPBELL: Well, actually we're going to -- we're
20 just going to show they mined without a permit for seven years
21 from 2003 to 2010 and there was never any enforcement action
22 for (indiscernible) filed against them.
23 MR. TRULLINGER: 1It's not relevant for a couple of
24 reasons. It's not relevant because it's not related to the
25 same time frame. It's also not relevant because what happened
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1 with other mines is not relevant to what -- whether or not ABC

2 had a mining permit in 2015.

3 THE COURT: 1I'll allow it and give it the weight T

4 think appropriate.

5 BY MR. CAMPBELL:

o 0 All right. Exhibit 223 is an email from Michael

7 Jones to Thomas Wergen (phonetic). Michael Jones is an

8 inspector at the Flood Control District back then?

9 A No, he's not.

10 0 What was he?

11 A Michael Jones as a civil engineer that was managing
12 the permitting process.

13 Q Okay. But this is an email in March of 2010, right?
14 A Yes.
15 Q And you're aware that Tanner mined in the floodplain
16 without a permit from 2003 until 20107
17 A I became aware in 2010 that they had been found to be
18 mining without a current permit, yes.
19 0 All right. There was no enforcement action for fines
20 ever initiated against Tanner, correct?
21 A No. They were notified that they did not have a
22 permit on file with us and to stop operating and to rectify
23 that and that's what they did. And so no enforcement action
24 was initiated because they came in right away and -- and worked
25 on remedying the situation.

Neiiber|

www.escribers.net 602-263-0885

APP567



Go to Previous View | Go to Table of Contents - Appendix

176

1 0 Okay. Let's say this is 2010. In 2011 you're going

2 to initiate a enforcement action against ABC for operating

3 without a permit for a few months. Do you recall that?

4 A Yes. We initiated a -- a -- an action in 2011

5 against ABC for operating without a permit. I do recall.

6 0 Okay. Let's bring up --

7 A And I think it was just a few weeks after their

8 permit had expired.

9 Q Let's bring up Exhibit 225. Now this is going to be
10 an email -- or excuse me. Let me move in 225.

11 MR. TRULLINGER: Objection. Relevance, Your Honor.
12 THE COURT: I'll allow it. Again, give it what the
13 weight I think it deserves.
14 (Plaintiff's Exhibit 225 Received)
15 BY MR. CAMPBELL:
16 @) All right. This is Mr. Dorense (phonetic) to Mr.
17 Jones on September 7th, 2011, right?
18 A Yes.
19 Q Now September 7th, 2011 is after the time -- well,
20 let me strike that. ABC didn't have a permit from May of 2011
21 until, I believe, November of 2011. Does that ring a bell?
22 A That's -- it does ring a bell, yes.
23 0 All right. So this email with respect to Tanner is
24 at the exact same period of time that ABC doesn't have a
25 permit, correct?
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1 A Yes. That is true.
2 Q And this is an email that just says they're
3 requesting a process permit for the Glendale site. They'll
4 continue the repairs of their compliance issues and mining
5 outside of the floodplain. Give -- give me a call if you have
6 questions. So this is the exact same period of time that
7 you're dealing with ABC. They've operated without a permit for
8 seven years and you initiate no enforcement action against them
9 for (indiscernible), true?
10 A It is true that we did not initiate an enforcement
11 action at the time. This email correspondence they either
12 currently had a short permit -- I can't recall or they were
13 asking to get one to continue their processing.
14 Q It looks like you gave them one, two, three short-
15 term approvals, right?
16 A That's what it says in handwriting for a short term
17 2/11, second 5/13, third 9/15. And this looks like, yeah, they
18 were continuing.
19 0 Okay. Let's go to Exhibit 224. I don't know if 224
20 (indiscernible) .
21 THE COURT: Similar to the same objection, I presume,
22 counsel? It's a 2010 document it looks like.
23 MR. TRULLINGER: 224? Yeah, same objection, Your
24 Honor. Relevance.
25 THE COURT: All right.
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1 MR. CAMPBELL: Okay. Let's turn to the second.

2 THE COURT: I will admit it into evidence.

3 (Plaintiff's Exhibit 224 Received)

4 BY MR. CAMPBELL:

5 Q Turn to the second page of this. Third page. Blow

6 up that last paragraph. Actually (indiscernible). You know

7 who Robert Madder (phonetic) is?

8 A Do I? I have met, I believe, once or twice. I think

9 he's an engineer. I believe he used to work for -- well, I
10 can't remember which firm. CNG or somebody like that. I can't
11 remember, but he's a -- he's an engineer that -- that was a
12 consultant, I believe.
13 Q Okay. When you see in this paragraph he's writing to
14 the Flood Control District and he's telling them what they do
15 and so you see he indicates we're going to get new topographic
16 mapping. As soon as it's received and I assume they're going
17 to make adjustments to their mining plan.
18 And then he says as you know we've been working with
19 the District for over four years now in an effort to define an
20 economically viable and acceptable engineering approach to the
21 bank protection design. The District's development and
22 adoption of current creek level specifications was critical to
23 reaching this goal, a provision that took many months to
24 complete. During this time Murray Tanner was also closely
25 involved and has been a supporter of the mining district, the
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1 mechanism proposed by the District upon channelization of the

2 Agua Fria River. It remains committed to this goal. What's

3 the mining district?

4 A As I understand it, he's talking about I think some

5 state legislation that allowed that mining district could be

6 created. I think that's what he's talking about.

7 Q Did it have anything to do with master plans? They

8 want to channelization of the Agua Fria River?

9 A There was some state legislation that allowed for I
10 think mining companies to -- to work together to form a -- a
11 mining district.

12 0 Okay.
13 A Right. That's what I know about it.
14 Q But he's telling you that he's been very involved and
15 a supporter of this, correct?
16 A That's what this says, yes.
17 0 And it's something proposed by the District, right?
18 A I don't know if it was proposed by the District.
19 0 It says the mechanism proposed by the District to
20 fund channelization of the Agua Fria River.
21 A I don't know the full background of how the state
22 legislation came to be or even exactly when.
23 0 Let's turn to Gravel Resources. So Gravel Resources
24 is the mine right across the dry river bed, right, from ABC?
25 A Yes.
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1 @) Let's turn to Exhibit Number 207. So let's blow that
2 up. So this is a letter to Mr. Guzman. Do you see that?
3 A Yes.
4 0 It's dated January 2011.
5 A Yes.
6 Q And this is ABC is going to file for its renewal of
7 its permit in February of 2011. Do you recall that?
8 MR. TRULLINGER: Just real quick, Colin. Before you
9 read from this, are you offering this?
10 MR. CAMPBELL: Oh, yes. I'm sorry. 207.
11 MR. TRULLINGER: Thank you. I object on the basis of
12 relevance, Your Honor.
13 THE COURT: It's admitted subject to objection.
14 (Plaintiff's Exhibit 207 Received)
15 BY MR. CAMPBELL:
16 Q All right. So you're saying that this is a letter
17 from Mr. Bendor (phonetic) of Gravel Resources to Mr. Guzman
18 who's the mine inspector at FCD. And he's saying that our
19 current permit expired in July of 2010. Do you see that?
20 A I see it, yes.
21 6) And it looks like they're working on an amendment to
22 the permit, correct?
23 A Yes.
24 Q And they're going to concentrate on the renewal of
25 the application, right?
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A Yes.

0 And they send you in an authorization to mine and a
check in the amount of $6400, correct?

A Yes.

Q All right. So his permit had lapsed. It had
expired, true?

A Yes.

Q And as the head of the engineering department you

would allow mine operators to apply for renewals after their

permit had expired, true?

A Yes.
0 And that's a fact you've told Mr. Wiley?
A I believe at some point back in time I let him know

that there was a time when we had special circumstance that we
did allow that and then we no longer allow it.
0 But you wanted to let him know how you had treated
mines in the past, right?
A I wanted him to know that this had occurred at some
time in the past.
@) And let's go to Exhibit 208. So I move in 208.
THE COURT: Same objection, obviously?
MR. TRULLINGER: Objection, relevance, Your Honor.
THE COURT: Admitted.
(Plaintiff's Exhibit 208 Received)

BY MR. CAMPBELL:
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1 Q So let's blow that up. So they let -- Gravel
2 Resources, their permit expires. And we just saw the letter in
3 January where they sent in a check. They haven't even filed a
4 renewal yet. And this is a permit of short duration that you
5 signed on February 10th, 2011, right?
6 A Yes.
7 Q And it says here the floodplain use permit shall
8 expire to allow you time to complete the permit renewal
9 process, true?
10 A Yes, true.
11 0 So they're -- their permits expire. They're in an
12 ongoing application process and you grant a short-term permit
13 to bridge them to the new permit, right?
14 A Yes, so that they can finish the -- the work that
15 they need to do to get the new permit.
16 0 All right. And this is --
17 A They'll have time.
18 Q This is February 2011 which is going to be the same
19 year that ABC applies to renew its permit, correct?
20 A Yes, it is.
21 Q And with respect to a new permit or a new renewal
22 permit, you can bring yourself back into compliance with a plan
23 of development within the new permit, right?
24 A You can do that, yes. You can have engineering
25 within the plan of how you're going to bring it back into
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1 compliance including putting things back you may have over
2 excavated, things like that, yes.
3 0 And mines are able to mine while working on a new
4 permit which would get them back into compliance, correct?
5 A In some cases, yes.
6 Q Now it's not uncommon to give one, two, three or more
7 permits of short duration while the renewal process 1is taking
8 place, true?
9 A At that time in 2011 it was not uncommon to have more
10 than one permit short duration or short permit.
11 Q And you remember the Gravel Resources was out of
12 compliance with their old plan of development, correct?
13 A Yes, and that they had some issues related to their
14 previously pre-plan, yes.
15 Q And you worked with them to get them into compliance,
16 correct?
17 A My staff did. I personally did not.
18 @) All right. You didn't try to shut them down, true?
19 A They came in and cooperated to try to remedy the
20 situation and so we cooperated with the permitting process to
21 let them finish it up.
22 0 Would you treat someone differently if you viewed
23 them as uncooperative?
24 A If they won't come in and file the necessary
25 paperwork then we can't work with them if they won't bring the
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1 work to us to -- to file the -- the information. If they won't
2 submit the engineering or allow us to speak their engineer or
3 sign short-term permits, those kinds of things, those have
4 caused us to not be able to, you know, issue permits if the
5 applicant won't do the -- the work or assign them..
6 Q What if there's a good faith dispute about what
7 you're asking for. Would you consider that uncooperative?
8 A I'm not sure what you mean by good faith dispute.
9 Q We'll get to it.
10 A Okay. All right.
11 0 Exhibit 210. Move Exhibit 210 in.
12 MR. TRULLINGER: Objection. Relevance, Your Honor.
13 THE COURT: It's admitted. 1It's over objection.
14 (Plaintiff's Exhibit 210 Received)
15 BY MR. CAMPBELL:
16 0 Blow it up. ©So this is a second short-term permit to
17 Gravel Resources. It's dated May 19th, 2011 and you signed it,
18 correct?
19 A Yes.
20 0 This is going to be -- in May 2011 is when ABC's
21 permit is expiring, true-?
22 A Yes.
23 0 And you give them a second permit of short duration
24 to allow them time to complete the permit renewal process,
25 right?
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1 A Yes.

2 Q And it looks like it's still in engineering

3 revisions, correct? Let's see, it was sent back to CMG

4 drainage for the revisions on April 14th, 2011.

5 A Yes.

o 0 Let's look at the Hanson mine, okay. Over here. So

7 Exhibit 244. Actually we're going to -- I move in 244.

8 THE COURT: Same objection?

9 MR. TRULLINGER: Yeah, this is even further back.

10 This looks like -- it's 2008 and then there's a yellow piece of
11 paper that I don't think is original on there.

12 MR. CAMPBELL: Actually this is how it was produced
13 to us by the District. What happens in this particular case,
14 Judge, 1is they are permitted -- their permit expired and it's
15 on the sticky notes in March of 2009. No renewal app was
16 filed. 1In 2010 a mine plan was received and they gave them a
17 short-term permit on March 8th, 2011, but during the time they
18 were coming after us.
19 THE COURT: Okay. I'll admit it over objection.
20 (Plaintiff's Exhibit 244 Received)
21 BY MR. CAMPBELL:
22 0 Could you blow up the sticky note for me? You see if
23 you look down the note it says the permit expired on March
24 14th, 2009. Do you see that?
25 A I do see that, yes.
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Q And then it says renewal app, no app received. Mine
plan submitted January 8th, 2010.
A Yes.
0 And then let's go to Exhibit 246. Now there was no

enforcement action against Hanson for operating without a
permit, was there?

A No, there hasn't been.

Q Okay. And then let's blow this up. I would just --
yeah, there you go. Thanks. So this is March 8th, 2011 and
you give a short-term flood use permit. This short-term permit
shall expire on July 8th, 2011. This is to allow Hanson River
Ranch plant to complete the permit renewal process. Do you see
that?

MR. TRULLINGER: Just a second. Colin, did you offer
this? I'm sorry. I missed it.

MR. CAMPBELL: Oh, I'm sorry. I offer 225.

MR. TRULLINGER: Objection. Relevance, Your Honor.

THE COURT: Admitted. What was the number? 2257

MR. CAMPBELL: 246.

(Plaintiff's Exhibit 246 Received)

THE WITNESS: Yes, I see that.
BY MR. CAMPBELL:

Q Okay. And those are your signature -- that's your
initials on the bottom? You signed this?

A I signed that memorandum or initialed that

Scivers

www.escribers.net 602-263-0885

APP578



Go to Previous View Go to Table of Contents - Appendix

187
1 memorandum.
2 Q Okay. So in 2011 your practice permits would
3 expires. You'd allow them to file renewal permits and you'd
4 give short-term permits to short duration to get them under
5 permitting, right?
6 A Yes, when we discovered that we were methodically
7 going through all of the files at that time period looking for
8 these kinds of case and getting them cleaned up.
9 Q Were there even more?
10 A The ones that you've exhibited here, I think, you've
11 shown me three now. We were cleaning these up, yes.
12 Q Okay. I'm going to show you another one. Let's go
13 to Sunland (phonetic). Let's go to Exhibit 283.
14 MR. CAMPBELL: Move in 283.
15 MR. TRULLINGER: Objection. Relevance.
16 THE COURT: Over objection, admitted.
17 (Plaintiff's Exhibit 283 Received)
18 BY MR. CAMPBELL:
19 Q So let's blow this up. So this is a letter from the
20 Flood Control District and you see the subject is permit
21 renewal. And it says according to our records the sand and
22 gravel floodplain use permit for the mine site, this is at
23 seven (phonetic) in Salt River expired on December 18th, 2008.
24 It seems the permit renewal process was started but not
25 completed. Review comments were sent out on February 12th,
Neiiber|

www.escribers.net 602-263-0885

APP579



Go to Previous View Go to Table of Contents - Appendix

188

1 2010 and there was no response. So this is a permit that at

2 least looks like as of the end of 2010 they've been out of

3 permit for two years, right? This letter's January 19th, 2011.

4 A So December 18th, 2008 to 2009 -- a year and two

5 months, maybe, yes.

6 Q Actually this letter is January 19th, 2011.

7 A Oh, I'm looking at the date of 2010.

8 0 And the permit expired on December 2008. So they've

9 been out of compliance for two years, a little more than two
10 years.

11 A Oh, okay. I see. I was looking where they started
12 the permit process in 2010.

13 0 Yeah.
14 A But as of 2011 -- yes, two years.
15 0 Is this in January 2011. This is the same year that
16 ABC's permit is going to expire and according to this letter
17 from your department it says our records show no response was
18 received from Sunland Materials. Do you see that?
19 A Yes.
20 0 All right. So they were --
21 A I see it.
22 0 -- uncooperative, correct?
23 MR. TRULLINGER: Objection. Foundation and
24 speculation.
25 BY MR. CAMPBELL:
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Q Well would you say the failure to respond is
uncooperative, sir?

A I'm not sure if they're talking about not responding
to review comments at that time. I don't know what it means.

Q Well, sir, it says review comments were sent out on
Friday, February 12th from Paul Roygun (phonetic), Flood
Control District's previous mine inspector enforcement officer.
Our records show no response was received from Sunland
Materials.

A So they started -- yes, I see it. So they started
the process to renew their permit. They received review
comments and as of January 19, 2011 they hadn't responded to
the review comments.

Q Okay. But I thought if someone was uncooperative in
a permit that expired that would be a situation you would
initiate an enforcement action to cease and desist and
compliance.

A Well, when this was discovered on January 19th, 2011
at some point thereafter we probably contacted Sunland
Materials about this situation to get it remedied.

Q It looks like you contacted on January 19th, 2011.
You told them to cease and desist, right?

A Yes. Yes, that's what this says.

Q Okay. Go to Exhibit 284.

MR. CAMPBELL: Move 284 into evidence.
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1 MR. TRULLINGER: Objection. Relevance, Your Honor.
2 THE COURT: Overruled. Admitted.
3 (Plaintiff's Exhibit 284 Received)
4 BY MR. CAMPBELL:
5 0 So Exhibit Number 284, this is from you dated March
6 1, 2011, right?
7 A Did you say from me or to me?
8 Q Oh, to you. 1I'm sorry.
9 A It's to me, yes.
10 0 And you initialed it at the bottom? That's your
11 signature?
12 A It's a memo that I initialed, yes.
13 Q Okay. So this is a mine who's permit had expired
14 over two years ago, right?
15 A Yes.
16 0 They were unresponsive in the renewal process for a
17 period of time, true?
18 A They did not respond to our review comments and we
19 discovered that, yes.
20 0 And you issue a short-term flood use permit on the
21 Salt River and it's to allow them time to complete the permit
22 renewal process, true?
23 A Yes, yes.
24 0 And that was your policy, right?
25 A Yes, it was. Well, but the operators that were in
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1 that condition was to get them under a short permit. Prior to
2 that time we didn't have such a thing as short permits that we
3 were issuing.
4 Q Actually do you recall how many permits of short
5 duration you gave this mine?
6 A This one? I know it came up in the deposition and I
7 can't recall the exact number. I don't know. Was it five,
8 something like that? Six?
9 Q Do you recall that you gave over 23 months of short-
10 term renewal permits?
11 A Approximately 23 months while they worked on the
12 CLOMR, I believe and then -- then we gave them the balance of
13 their five year permit after that.
14 Q And they worked on a CLOMR, right?
15 A Yes, they did.
16 Q Why don't you explain to the judge what a CLOMR is?
17 A Well, that's an acronym that stands for conditional
18 letter of map revision. In this case they wanted to move the
19 floodway, the FEMA floodway line over on the Salt River. And
20 so they had to file a special reports and forms that had to be
21 sent to the federal government for review and approval before
22 those -- that floodway line could be moved.
23 THE COURT: All right.
24 BY MR. CAMPBELL:
25 Q Okay. So Sunland was trying to review the floodplain
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1 requirements with respect to its property, true?

2 A Not the floodplain requirements. They were trying to

3 modify the location of the floodway boundary.

4 Q Okay. Well they were -- they had property I assume

5 that was in the floodway boundary and they wanted to see if

6 they could get it outside the floodway boundary? Is that it?

7 A They have a lot of property that was in the

8 floodplain and there was a floodway as well and they wanted to

9 move the location of where the floodway boundary was within the
10 property.

11 0 And that would have made it easier for them to mine?
12 If they're outside the floodway they don't have to comply with
13 FEMA stuff?
14 A No, that's not correct.
15 Q Now what were they trying to do? Why was it
16 beneficial for them to move the boundary?
17 A If they moved the boundary then they potentially
18 could armor at that boundary along the floodway line and then
19 once doing that they can mine more behind that in the -- in the
20 fringe area of the floodplain.
21 0 So there was -- there was a benefit to them to
22 petition FEMA to change whatever the flood requirements were as
23 it affected their property?
24 A Potentially there could be. At least they saw it as
25 a benefit to do that.
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1 0 All right. But if you filed the then current FEMA
2 they couldn't do that?
3 A Where the floodway line was, no. They couldn't
4 pursue a plan to encroach past that floodway line with some of
5 the work that they were proposing without moving the floodway
6 line.
7 Q So you gave them 23 months of short-term permits so
8 they could try and change the FEMA requirements before getting
9 a full five-year permit, right?
10 A We did. We allowed them to continue to operate under
11 their current land that had previously been approved for those
12 23 months. When the 23 months were up we thought that we'd
13 waited long enough so we issued a permit for three years, the
14 balance of the five years still based on the previous plans.
15 So they were never -- did complete getting it based on moving
16 the floodway line over. They abandoned that at that point and
17 had accepted a permit from us just to -- based on the previous
18 permit that they had with us.
19 @) Let's turn to Exhibit Number 282. And Exhibit Number
20 282 --
21 MR. CAMPBELL: Move to 282 in.
22 MR. TRULLINGER: Objection. Relevance, Your Honor.
23 THE COURT: All right.
24 MR. CAMPBELL: All right. So let's --
25 THE COURT: Admitted, subject to objection.
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(Plaintiff's Exhibit 282 Received)
BY MR. CAMPBELL:
Q Let's blow up the top. This just tells us what the
document is. This is an inspection report?
A Yes, it is.
Q So you have inspectors that go out to property and

they inspect how the plan's being run for mines and compliance?

A Yes.

0 And this is Mr. Guzman?

A Yes, it is.

Q Okay. Let's go down to comment Number 8.

So here the operator has mined outside of the
permitted limits, right?
A Yes.
Q And it says that "A compliance plan to resolve the
decision needs to be prepared and approved by FCD."
Do you see that?
A Uh-huh. It does say that, yes.
Q And this was while they were under a short-term
permit, correct?
A Yes, I believe so, yes.
Q All right. You didn't terminate them because they
were out of compliance, did you?
A No.

Q You allowed them to come up with a plan to come in to
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1 compliance, correct?
2 A Yes.
3 Q And you continued to give them short-term permits
4 if -- or short-term permits --
5 A Yes, we did.
o @) —-— correct?
7 A Yes.
8 Q Actually, let's turn to -- I'm going to jump ahead.
9 Let's turn to Exhibit 306.
10 MR. TRULLINGER: Did you say 306°?
11 MR. CAMPBELL: 306.
12 It's actually -- so this is going to be -- I'm going
13 to move in 306.
14 MR. TULLY: Objection. Relevance, Your Honor. And
15 this one's on the other side of the relevant time period in
16 2016.
17 THE COURT: All right. 1I'll give Mr. Campbell a
18 little leeway. So is moved.
19 (Plaintiff's Exhibit 306 Received)
20 BY MR. CAMPBELL:
21 0 Okay. So this is going to be an email from
22 Mr. Beuche, and this has to do -- actually, we're going to jump
23 ahead here to March of 2016, and it's an application for a
24 renewal of their permit. Do you see that?
25 A It's a message that forwards something about an
crivers
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1 application for renewal from Tony Beuche, yes.

2 Q Okay. Well, you see that Mr. -- let's go down to the
3 first paragraph. You see Mr. Beuche is giving a permit of

4 short duration so that they can determine whether the

5 floodplain is substantially unchanged, and this will allow for

6 the application -- or the approval of an application for

7 renewal, right?

8 A I'm not familiar with this particular --

9 Q Okay.

10 A -— other than I can just read what it says. I'm not
11 familiar with it.

12 Q Well, I think I asked you this in your deposition --
13 A Perhaps, then, at that time I think I likely read

14 what it said when you asked me a question. Did it say

15 something and I agreed with you? I'm -- that's Jjust my guess
16 because it's --

17 @) Let me see if I can find it here. Well, I got the
18 wrong page over here. Let me come back to that.

19 All right. Let's move to -- so in any event, fair to
20 say that in the year 2011, you would allow renewal permits for
21 people whose permits had been expired, and you would give
22 short-term permits of short duration to bridge them to a new
23 permit, right?
24 A Yes, I would.
25 Q And you didn't seek any enforcement actions against

crivers
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them?

A Well, we actually, as you saw in one of those
previous letters that you put up there, told the operators that
we would seek an enforcement action if they didn't come in and
deal with the, the problem.

0 All right.

A So, but, but we didn't in those cases because they
came in and, and dealt with the problem.

Q Well, but we have one mine that was unresponsive and
didn't come in and fix the problem for another year later, and
you didn't do anything against them, true?

A That actually -- they just didn't respond to review
comments, and I think our staff didn't follow up on that at
that point until a year later that there were some review
comments out there. So at the time they followed up then was
when we had a program in place that we weren't going to allow
mines, while they were in this renewal process, Jjust to
continue operating until they got done. We were going to start
this process of issuing the short permit to bridge it.

So when we found those cases like that, like that was
the first time we had found that, that, that a year had gone
by, you know, we told them about it, and they came in and did
something about it.

Q Okay. So let's go to ABC of 2011, which is going to

be the first time you're going to not issue a permit of short
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duration and go after funds on an operator, ABC, true?

A We tried to issue a permit of short duration.

in the violation letter we told them that we wanted to

under a permit of short duration. And it is true then

they defaulted on that and would not do that, that we issued a

notice of violation. That is true.
Q Let's, let's go through the facts.
A Right. Right.

MR. CAMPBELL: Exhibit 101. I'd offer 101.

MR. TRULLINGER: Objection. Relevance.

MR. CAMPBELL: This is going to be ABC's application

to mine.
THE COURT: Overruled. Admitted.
(Plaintiff's Exhibit 101 Received)

BY MR. CAMPBELL:

0 And so Exhibit 101 is going to be a letter from
Mr. Waltemath to Mr. Jones. Have you seen this before?

A Yes, I have.

Q Let's blow it up.

So you see he's following up on a meeting he

Mr. Jones, and you see he's somewhat critical about the

regulatory regime at the Flood Control District. Do you see

that?

A Where exactly?

Q Well, look at the first paragraph in the middle where

Scivers
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1 to be an email -- this is an email chain between you and

2 Michael Jones. And I want you to blow out the top half of it.

3 Bring it down through the text. There you go. Thanks.

4 BY MR. CAMPBELL:

5 Q And you'll see one of the things you're talking about

6 with respect to the ABC permit, this is in May of 2012, and

7 this is an email from you to Michael Jones saying, "One more

8 thing. Add a sentence, we will not issue another permit of

9 short duration due to no progress with the engineering effort
10 to address the deficiencies." Do you see that?

11 A Yes.

12 Q So one of the things, if you're concerned about

13 diligence, these permits of short duration only go for three or
14 four months, right?
15 A Yes, generally, yes.
16 Q And when you were dealing with ABC back in 2012, you
17 at least thought with respect to that third permit, maybe we
18 should put something in here that says, you know, after this
19 one, unless there's significant process, that's going to have
20 to be the end of the road, right?
21 A Yes.
22 0 Was there any discussion in 2015 around March 10th
23 about issuing a permit of short duration? And if you were
24 concerned about diligence, you would simply monitor it through
25 the permitting process that way?
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1 A I don't recall a specific conversation like that.

2 Q Okay. That's something the District could have done,

3 true?

4 A Potentially we could have, yes.

5 Q All right.

6 A Yes.

7 6) All right, let's go now, and these are already in, I

8 want to get Exhibit 142. So Exhibit Number 142 is actually

9 going to be the application documents that ABC made. This is
10 dated February 27, 2015. There's a cover letter that goes with
11 this. That's Exhibit 141 that the District received on March
12 2nd. Did you review the application that was made by ABC that
13 you -- your District received on March 2nd, 20152
14 A I read it.
15 @) Okay.
16 A I read the letter at that time and I looked at these
17 documents that were attached.
18 Q Right. It was clear to you that ABC was applying for
19 a floodplain use permit?
20 A It was only clear to me they were applying for an
21 amendment to a permit.
22 Q All right. They wanted permission to do mining
23 operations in the floodplain, they were asking for that, true?
24 A They were asking for that, true, yes.
25 Q All right.
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1 hired upon by them for a litigation regarding a mining permit,
2 but I was defending the -- well, I was representing the Flood
3 Control District.
4 Q Around when were you doing work for the flood
5 control?
6 A I think it's about 20 years ago that I was doing that
7 for them, yes.
8 Q So a lot of the people that are there now may not be
9 people you know?
10 A Probably a lot of them are retired, yes.
11 Q Now you met Mr. Raleigh, right?
12 A Yes, I know Mr. Raleigh, yes.
13 0 And do you know Bing Zhao?
14 A I know Dr. Zhao, yes.
15 Q How do you know him?
16 A I know them through my affiliation with working with
17 the Flood Control District whenever I had a private engineering
18 firm that did a lot of work that had an office here in Arizona.
19 And so, they were the main water resources entity to work with.
20 So I visited frequently and got to know them fairly well as a
21 result of working for them.
22 Q When did you start working for ABC Sand and Rock?
23 A I started in I believe on January or February of
24 2016.
25 Q And what were you retained to do?
crivers
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1 A I was asked to help and assist in developing a plan
2 of development, we call it a POD, plan of development for the
3 mining activity.
4 Q And you've done that type of work before?
5 A I've done -- it's not my main area, but I've done
6 about once before in relationship to getting a permit, yes.
7 0 At the point you were brought in, were you aware that
8 ABC was already in the middle of the permit application
9 process?
10 A Yes, I knew that and that was part of the
11 introduction of my involvement was I was told that there was
12 previous submittals for the permit, vyes.
13 Q So when you were brought in, how did you get up to
14 speed with what had happened?
15 A What I did is I looked at the latest sort of
16 submittal by Mr. Pedro Calza, who was the record -- engineer of
17 record. And then I looked at all the requests for corrections
18 that were I think from the 2015 submittal. And so, then I
19 talked to Mr. Calza, found out what the issues were, read those
20 requests for corrections, look at his models that he had
21 submitted as part of it, and then looked at that, the actual
22 submittal that he had submitted to the Flood Control District.
23 0 So to be clear, you didn't replace Mr. Calza,
24 correct? You supplemented his role?
25 A Yes, he was going to be the engineer of record on
Neiiber|

www.escribers.net 602-263-0885

APP600



Go to Previous View Go to Table of Contents - Appendix

41
1 A Yes.
2 Q Submit plans and then get comments back?
3 A Yes, because it's expeditious to be able to call the
4 engineer that's responsible for that phenomenon and just hash
5 it out and says, okay, I propose to do this way. I think
6 that's a good way or could you just modify it that way.
7 Instead of waiting till you have a submittal, wait several
8 months or so before you get a response. So it's very
9 expeditious to be able to call each other.
10 Q And you worked on this plan of development for
11 roughly 18 months before the final permit was issued?
12 A Yes, up to now. Yes.
13 Q Okay. How many plans of development did you submit
14 on behalf of ABC?
15 A My --
16 MR. TULLY: Objection. Your Honor, I object.
17 Foundation. He didn't submit any plan to development.
18 BY MS. SUTTON:
19 Q How many plans of development did you work on that
20 was submitted on behalf of ABC?
21 A I believe I was involved in five submittals total.
22 @) All right. So what I'd kind of like to do now with
23 the Court's permission in order to kind of explain the
24 progression from Pedro Calza's plan of development initial one
25 before you came on board to the final permit, if I could have
Neiiber|
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THE COURT: I was going to say.
MR. TULLY: Right here.

THE COURT: So be our court reporter of the day.

SUTTON :

ABC is actually this green one that's labelled,

Yes, that's correct.

Now you see it's kind of a big rectangle on the top

and then there's these two kind of parcel -- I guess they're

40-acre parcels down on the bottom, right?

A

Q

Yes, correct.

And you didn't have any involvement in those two at

the bottom, right?

A

No, that's -- the actual permit was related to this

area right here.

Q

A

Q

A

Q

Right. ©No mining has occurred down there --
No.

-- at this point, right?

No.

Okay. One of the first things that you had to agree

on when working on this plan of development is how much water

was going to flow onto the property, correct?

A

Q

That's correct.
Okay. And there's two rivers here, right?

Yes. There's the Agua Fria that comes down this way.

Scivers
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1 And here's the confluence where they meet. And New River comes

2 this way.

3 0 All right. Let's start with the north side of the

4 mine and the Agua Fria. When you first met with the District

5 engineer early in the process, did you believe you reached an

6 agreement about how much water would come down from that north

7 side?

8 A Yes. That's the -- I think it was the March 3rd

9 meeting that we had with the Flood Control District to get an
10 idea of what are the parameters for different for design. We
11 had to come up with -- you can see that the property bounded

12 right here. And you can see the Agua Fria comes in through

13 here. But the orange area I believe is the flood wake, which
14 is -- it's a regulatory term related to they want to reserve a
15 certain portion of the river, so you don't develop it. So it
16 may cause an increase in water elevation. So you won't -- you
17 want to keep away from that as much as possible.
18 And so, you can see though that the water actually -- some
19 of the water of Agua Fria for the linear discharge can actually
20 go beyond and outside. You can see that these two lines over
21 the side. Water is going away from the other side of the pit
22 itself. Some of it this way, but most of it this way.
23 And so we said, well, is 1t reasonable to assume that the
24 30,000 CFS, which was the FEMA discharge, should all go into
25 the pit or should some of it go outside? Because the more
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1 higher the discharge that you have to work with, the harder the

2 protection has to be and it costs more to protect it.

3 So the 30,000, we had -- I mean, we thought we had an

4 agreement with flood control that what we would do is if we

5 look at that portion that's right up here out of the total

6 discharge, what portion of that river would get into here? And

7 so, the other part would go over here.

8 And so, I thought we had an agreement and it was

9 memorialized in the meeting minutes. I think was the 14th of
10 or about two weeks afterwards. So I probably memorialized it,
11 saying that we would take a section upstream which was kind of
12 a constriction area, saying, okay, well that's helping launch
13 the flow of the water into the pit. So if I take that cross
14 section in my hydraulic model, determine a discharge there,
15 that will be the discharge that would go into the pit. The
16 rest would go out here.
17 Q About how much, based on that calculation, how much
18 water did you think was going to go in --
19 A The total of 30,000 CFS or cubic feet per second.
20 Out of that, about 12,000 to my calculations. I have all
21 calculations that went into the pit itself.
22 0 Is that the number you ultimately ended up using on
23 the north side of the mine?
24 A For that face, for that first submittal. Subsequent
25 submittals of flood control says that we don't want you to do
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1 what we had agreed upon. We want you to just go back and use

2 the whole 30,000. Assume that the whole river all the way

3 across to here is now going right there. That's -- so that's

4 the assumption we want you to do.

5 Q All right. And now, let's talk about the east side

6 of the mine. You believed also that you had reached some type

7 of agreement about how much water was going to flow on to the

8 property from the New River?

9 A Well, what we had proposed was that a methodology to
10 come up with 100-year discharge for the New River itself. And
11 we agreed that we would look at the -- some hydraulic models,
12 look at the discharge from here, look at the discharge from
13 here. The difference of the two would be located from the New
14 River. And that was agreed upon based upon a model. And they
15 actually gave us a link to the model, so we could look at the
16 hydrology and find out if you'd take this, subtract it from
17 there, and you get this. So he came up with 24,000 cubic feet
18 per second for the New River discharge.

19 And we had a hydraulic model there because we had

20 accommodated the topographic information. It ran 24,000 cubic

21 feet per second. We found out that if you look at the cross

22 section, know that the water was high enough to go into the

23 pit. So we were confident that there was no water going into

24 the pit at that point in time. However, after the change in

25 the discharge, the discharge went from 24,000 to 39,000.
Neiiber|
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1 @) You say it went from 24,000 to 39,000. What changed?
2 A Because they say that the -- the methodology that we
3 had agreed upon, forget you're going to use the FEMA required
4 from -- and they cited a report. And so, there was 39,000. So
5 about a 50 percent increase in discharge.
6 So when you run that 39,000 through our hydraulic model,
7 water got high enough they could possibly go into the pit. So
8 that means if the water could possibly go into the pit, we had
9 to protect that side of the pit from eroding, because we don't
10 want to cause adverse impact. That is what we call a head cut.
11 Water goes in and the ground progresses to sway and it could
12 possibly endanger some of the infrastructure.
13 Q So they told you to use a higher number. And so you
14 didz
15 A We did.
16 Q And that it would take some time?
17 A And we also used the higher number for here, 30,000.
18 Q And the higher number showed, according to your
19 models, that some water entered the pit. About how far up that
20 east side of the pit did the water enter --
21 A Well --
22 0 -- according to your model?
23 A Yeah. The point is that it's fairly flat and it's
24 fairly irregular. So if you put a cross section in one
25 location, it shows as contained. If you move it this way or
Neiiber|
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1 that way, i1t shows us that something could go in. We had our

2 cross sections and showed that it would be -- stay to the side.
3 But field control did point out, well, if you look at the

4 topography, you can see the water could possibly take this

5 tortuous route and eventually get in.

6 And while our -- a one-dimensional model, which is the

7 HEC-RAS model, it's a hydraulic model that we used, can't

8 determine those meandering little patterns that the water could

9 go into the pit. If it only -- assume that it kind of such

10 goes downstream. So it doesn't do lateral movement.

11 And so, subsequently what we did is, well, I say this, you
12 say that. And I say it's going to stay contained, either that
13 or they'd also said, well, if it does go into the pit, we want
14 the 39,000, all of it goes into the pit. Even though you can
15 see some of the pit is upstream to the confluence, they say

16 come on in. And make sure it goes right in there. And they

17 have to design for 39,000 CFS for protection along that area.
18 0 Right.

19 A So the contention was where does it enter the pit if
20 it does?
21 Q Okay, before we get too far ahead, we're kind of
22 skipping a couple plans of development --
23 A Yeah.
24 Q -- and I just want just kind of move through a little
25 bit more.
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1 A Sure.

2 @) When you added the 39,000, some water got into the

3 pit. According to your 2-D model, how much protection did you

4 need along that bottom corner of the pit?

5 A Well, may I -- one, before the pit, the 2-D models.

6 We had proposed a methodology determining how the water would

7 get into the pit. So what we did is we essentially looked at

8 the pit here and on the river. The river goes and takes a turn

9 and goes down like this. So what we did is, well, what -- as
10 it turns before it turns down like this, what if you projected
11 straight like this?
12 Q And you can see that based on the fall way, correct?
13 A Right. And you can see the fall way right here takes
14 a turn to here. But we say well, what if we just kind of
15 project it this way and see what the intersect is? And so,
16 okay, that came up about 420 feet upstream of the downstream
17 point of the thing. So it's okay. That's probably -- if it's
18 going to happen, it's where it's going to happen. Then I added
19 50 feet upstream. It's at 470 feet upstream from there is
20 where you have to protect.
21 0 And what type of protection did you propose for that
22 area?
23 A So what we had proposed initially was
24 constant -- called launching riprap to protect it.
25 0 And what is launching riprap-?
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1 A Launching --

2 Q Drawing pictures, maybe that --

3 A I need to draw a picture of that one. So the

4 traditional method, to protect these slopes, the

5 (indiscernible) water going in or out is the traditional

6 method. And here's where you normally would protect it.

7 So what launching riprap says is that, well, what if you

8 can't get down here to put the riprap? So what we'll do is

9 we'll put the -- we'll put a big bunch of rock right here. And
10 here's how you come up with it. You say, okay, how much -- if
11 I traditionally protected this slope, how much volume would it
12 take of rock?

13 All right, what I'm going to do is say put it on there.
14 I'm going to put it right here. And so if the flow comes,
15 erodes out this part here, and it launches. See? The rock
16 that's here launches and then the increase of volume that's
17 required for by 50 percent just because it's not going to
18 launch, you know, for (indiscernible) it's going to do
19 (indiscernible) .
20 So then we have enough rock up here, so it covers all the
21 way down to here. So the whole concept is if the water goes
22 over here from this side, it comes over here. This 1is
23 unprotected and erodes this area. Gravity will cause this rock
24 to fall in. More erode, more rock until it gets all the way to
25 the bottom.
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1 And so, then you, hopefully (sic) that this rock, if it's
2 been eroded out, looks just like that. And to make sure, we
3 increase that volume by 50 percent just in case that there's
4 irregularities.
5 So that's a concept of launching. Riprap's been around
6 for a long time. The contention of the Flood Control District,
7 and this is where we had a little disagreement on the
8 topability (phonetic) is that traditionally, the river would go
9 like this into the picture or (indiscernible) up the side and
10 would launch. I said, well, the same concept would be if the
11 water came in this way.
12 So what we're saying is -- put this in -- the water goes
13 into here. And then my launching riprap is there to prevent it
14 from cutting -- head cutting or eroding this direction, we put
15 that in there so it launches into the slope. And it's a
16 formality.
17 So I said, well, that's the same phenomenon. You
18 either -- you know, you got this bunch of rock eroding this
19 side of it. It falls in and looks as if it's eroding.
20 It's -- and that concept has been around for a long time. I
21 just said, well, what makes you think that if the launch came
22 from the other direction instead of laterally, it came this
23 way. The same concept. Erodes out the undertow. Rock falls
24 and protects the slope.
25 So Flood Control says, no, we don't have any instances nor
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1 any papers that says this is a good thing to do. I said, well,
2 but there's no instances of where it says it doesn't work.
3 Q And backing up a little, when you did the plan that
4 had 470 feet of riprap along that corner, did the Flood Control
5 District object to the type of protection that you were using
6 at that time?
7 A No, I think it was the second iteration or the second
8 submittal that I was involved in that we just -- we said, well,
9 you know, it probably does -- water does probably come under
10 here. Right? And we came up with the 420 feet, added 50 feet.
11 So we proposed to do launching riprap for the protection of
12 that, as well as for the upstream area in here.
13 And so, they did -- Flood Control never mentioned anything
14 about checking to that kind of a protection using launching
15 riprap at that time.
16 Q At that time. And then you talked about the
17 limitations of the 2-D model and not -- having no real way to
18 see how the water meanders up north. So how did you address
19 that issue?
20 A So and I think our third meeting, I think it was a
21 September 12th, 2016 meeting, that he said, well, you know, you
22 can argue this. You can argue that. I said how about this,
23 Flood Control. What if I do a two-dimensional model that can
24 do water laterally? It's a little bit more sophisticated model
25 than the one-dimensional model. And said, well, you didn't
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1 abide by the results of that, and so instead of forcing us to
2 do 39,000 cubic feet per second over into the pit or do you
3 want the two-dimensional model to come up with so much here, so
4 much here, and so much here, and use that for design of the
5 riprap to protect it.
6 And they said yes. All right, so then we came up -- found
7 out that indeed, they were right. The extent of it was a
8 little bit further upstream than, but the discharge was less,
9 not 39,000. 1In fact, the total discharge going into the pit
10 was only about 10 percent of that 39,000. And so, we said,
11 okay, what we'll do is we'll take the worse part, the worst
12 segment and then design the whole length with that worst
13 segment in terms of the discharge.
14 And so then, we designed our launching riprap for that
15 extra length. And then we got a letter back. Well, Flood
16 Control, of course, says they don't approve of launching riprap
17 concept.
18 Q Okay, so then you learned that you needed to use a
19 different protection mechanism. And what did you propose?
20 A So the different protection mechanism was what's
21 called a rock chute method.
22 0 Okay.
23 A And it's essentially the same thing as this, this
24 part in green. So what we would do is as a client would
25 excavate out, and go on down to the -- out to the thing, we
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1 would actually make a chute. 1In fact a chute actually goes out

2 to prevent from undermining the thing. So we actually

3 create -- according into the National Resource Conservation

4 Service methodology, which is a federal agency, they have a

5 methodology for doing what's called rock chute.

6 And it -- so we make a rock chute then out of riprap,

7 which essentially which -- and then, you know, do some

8 protection and then some energy dissipation down here. And so,

9 we did the whole length based upon that method. So because

10 again, they didn't like the launching riprap, which I still

11 object to that it would still work. And so, we did that for

12 both the Agua Fria in the north part and then also water coming
13 in from the side from the New River.
14 Q And that's ultimately what was accepted?
15 A Ultimately, they accepted that concept, yes, that we
16 would use the rock riprap. We had some little minor
17 adjustments, because there were things like a little extra
18 technicity (phonetic), because what we had proposed instead of
19 using like standard riprap, we would use what's called concrete
20 rubble, which is you know, from a highway being renovated, they
21 would crack, you know, crunch up the excess concrete. And you
22 could use that for that.
23 So there were some of the slight adjustments. But yes,
24 they -- after we came up with this proposal, they accepted that
25 for both the Agua Fria and the New River part.
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1 Q Right. I think that's all I have on explaining --

2 A Okay.

3 Q -- graphically how this all worked. Let's get

4 comfortable again. It's expensive to build this type of

5 protection, right?

6 A Yes, it is. We're talking riprap thicknesses of

7 three to four feet thick for maybe 100 feet down. It depends

8 on what location you're at.

9 Q So it's worthwhile to have an engineering

10 conversation trying to decide what the most cost-effective way
11 to protect a location is?

12 A Yes, it's cost sensitive, yes, it is, the design

13 itself.
14 Q And would you say that all of these discussions you
15 had back and forth with the engineers were within the realm of
16 reasonable engineer disagreement?
17 A Well, there's a caveat to that because the free flow
18 of information was not available. So we only have -- the only
19 time that we can actually talk to the engineers were
20 essentially in formal discussions at a meeting. Some of the
21 meetings involved like 15 people. Well, normally, something
22 like this, you do have two or three people in it. When you
23 have 15 people, it's not exactly conducive to a free flow of
24 information exchange of ideas.
25 So that was a hindrance in itself. And then we only had
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1 really three formal meetings with them. We were not allowed to
2 call the engineers responsible for that portion of design
3 directly that we normally would do.
4 Normally, I would be able to say, well, I wonder how I
5 should do this. Well, instead of submitting it and get it
6 rejected and then taking all that time, I'll just call them up
7 to say, hey, I got this protection here as a phenomenon. Here,
8 that's kind of unusual. I propose doing this. What do you
9 think? They said, oh, well, if you go to the manual. Well
10 there's a methodology there, but yeah, yours is unusual. So
11 let's do that modification.
12 So we didn't have that opportunity at all. And that would
13 have really expedited things if we had that opportunity to be
14 able to directly talk to the engineers.
15 Q But when it comes to the actual disagreements that
16 you were having, those were all within the realm of reasonable
17 disagreements?
18 A Well, there were many things that the Flood Control
19 requested for us to do, you know, which I had a theoretical
20 disagreement with or didn't think that it was appropriate or
21 that it doesn't really improve the design or the safety or
22 anything of that sort.
23 But in most cases to expedite the permit process in itself
24 and that we said, okay, don't agree with it. But we'll go
25 ahead and do it. And it's -- and a lot of these things cost
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1 extra money.

2 @) So all in all, you attend this case for about 18

3 months. Would you say you were always diligent when you worked

4 on this case?

5 A Well, obviously, I have other projects that I have to

6 work on, but yes, that was one of my four front projects to

7 work on. So I -- as I said earlier, it takes three to four

8 months to do an application. But also, that's making the

9 assumption that the review process that when you hand it in,

10 they bring it back within, you know, within a reasonable amount
11 of time. So if they take a month, well, then that three months
12 is not four months.

13 So we'll have to —-- I felt that I was very diligent in
14 making the schedule. I would get a text from the client
15 every -- so wonder and what's the status of this? And I would
16 say, well, I'm working on it, I'm working on it.
17 And every imposed deadline that was either self-imposed or
18 imposed or agreed upon by the Flood Control District with us,
19 we met.
20 Q And some of the work done, when -- for the 3-D model,
21 did you have a third party assist with developing that model?
22 A 2-D model.
23 Q The 2-D model, sorry. That would make it really
24 complicated.
25 A Yes, I had a -- see, what it is to do a two-
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1 dimensional model, you have to have a very good geographic
2 information -- geographical information system setup. That's
3 GIS.
4 o) Uh-huh.
5 A And so, I'm not a -- in my part of the career, we
6 didn't even know what GIS was when I started doing this stuff.
7 And so, I didn't get into that portion. And so, that was back
8 only the last 10, 20 years that GIS became the important in
9 water resource engineering. So I didn't have the capability,
10 or you know, or the fortitude to want to learn GIS.
11 And so, I had, if someone helped me put the -- get the
12 GIS, put my model together, keep my grid system together, and
13 get it functioning, at which time it was given over to me for
14 tweaking to make sure that it's working right stability wise,
15 parameters are correct and things of that sort.
16 0 So that took some time?
17 A Yes, it took some time, yes.
18 @) But the end, it was worth it because you had a more
19 realistic picture of what was going on at the mines?
20 A Right. And we -- and I had to, you know, to give it
21 to Flood Control that they were right that there is some water
22 going into the pit from the New River, but it was not the
23 magnitude that they expected. And so, it was very beneficial
24 for my client that we did the 2-D modelling.
25 Q And you also worked with Pedro, who then had to have
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1 these really big maps printed out for each submission, correct?
2 A Yes. Every submittal, we had to redo those things,

3 redo these what's called finds in the plans and specifications

4 essentially. And that there were about 10 of -- for 10 of them
5 for every submittal. So they each take several hours to do.

6 So yes, that takes time. And then also, Mr. Calza didn't do

7 them himself. He had a person that helped him that was

8 familiar with the doing AutoCAD. Yes.

9 Q So there were a lot of moving parts --

10 A Yes.

11 Q -- into getting each POD actually out the door?

12 A Yes.

13 0 All the effort you contributed to these plans of

14 development, which were actually submitted by Pedro, was your
15 analysis based on your professional training-?

16 A Well, there were two basics -- basic models that we
17 had to use. One was a sediment transport model. And for each
18 iteration, we actually did two sets of transport models.

19 Because to determine the adverse impact of a mining operation,
20 you have to have a base condition that are proposed conditions.
21 And the two are the ones that you make comparison between the
22 two to determine the adverse impact.
23 And so, we had what's called a 2009 sediment transport
24 model and a 2016 sediment model, which is based upon the plan
25 of development or POD.
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1 So every time we had to do an iteration, we had to do a
2 sediment transport model times two. And then we had to do the
3 possible -- redo the two-dimensional model coming in for the
4 New River.
5 And so, it was very complicated. And let me tell you,
6 these sediment transport models are very finnicky. You turn
7 one and it just blows up on you. During that, you go on site.
8 So you spend a lot of time trying to tame that model is what I
9 used to say.
10 I used to teach a 3-D sediment transport model in short
11 course of which about half the time, it was on how to settle,
12 make this darn thing behave. And so, each one is a little
13 artsy thing, turn and tweaking that. Then you may get the
14 results or a stabilized model, but it may not be the right
15 answer. Or you know that just ridiculous answer. So you'd
16 have to tweak it again. So every time we had to do that.
17 And so, I mean, hydraulic model, we use HEC-RAS one-
18 dimensional of which I also teach a three-day short course on
19 how to do that. And each time there can be some sort of
20 unstable -- instability with those two as you change some
21 parameters. But HEC-RAS, the hydraulic model is not as
22 finnicky as the sediment transport of which we had to do two
23 every time.
24 Q Would you say you worked for these 18 months in good
25 faith on this project?
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1 A Very much so.

2 Q And you worked diligently?

3 A Yes.

4 Q Did you ever have any doubt that you could come up

5 with a reasonable engineering solution for mining on this

6 property?

7 A I've never failed in completing a project over my 40

8 years of experience in terms of completing it to the

9 satisfaction of my client. So keeping that in mind, I am very
10 optimistic that we eventually find a solution.
11 0 And you believe that there was one; I guess, whether
12 or not the District agreed with you was a separate issue?
13 A Well, I didn't think of it in terms of that way,
14 because I -- you know, you got to keep the eyes on the prize.
15 And the prize was getting the permit. And so, I tried to look
16 out for the interests of my client, because if there are kind
17 of ridiculous requests for changes, that's going to really
18 cause a huge amount of money for my client, I would really
19 fight that part. But if -- it's took just a little tweaking of
20 that to satisfy them, and still not going to compromise my
21 engineering, I was willing to do that.
22 0 At the end of the day, you were successful in getting
23 the permit?
24 A Yes.
25 MS. SUTTON: So I would like to admit some exhibits,
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1 So I -- again, it just depends upon the complexity of that

2 submittal, if it was a -- if it's a judicial time to do all

3 that review for us.

4 Q That's everything.

5 THE COURT: All right, thank you very much. You may

6 step down, sir.

7 THE WITNESS: All right, thank you, ma'am.

8 MR. CAMPBELL: And we'd like to recall Mr. Raleigh.

9 THE COURT: All right.
10 (Pause)
11 MR. CAMPBELL: It's like we have a jury of engineers.
12 THE COURT: I know, which is going to be a problem
13 because you know they're always the foreperson, right?
14 MR. CAMPBELL: Right.
15 MS. SUTTON: They are.
16 THE COURT: I know some days, Mr. Raleigh, I'm sorry.
17 Now we have easels and everything else for you to work around.
18 DIRECT EXAMINATION CONTINUED
19 BY MR. CAMPBELL:
20 0 Mr. Raleigh, welcome back. On the screen in front of
21 you here is Exhibit Number 363, which is in evidence. 1It's
22 dated 5 September 2015. TIt's an email from Mr. Beuche to you.
23 And it's with respect to the permit of short duration. And
24 then you see mine. Do you see that?
25 A Yes.
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1 Q All right. And you were at Mr. Beuche's deposition;
2 were you not?
3 A Yes, I was.
4 Q And you were present when Mr. Beuche said he
5 absolutely had no memory of this email at all, correct?
6 A I recall that he said he -- yeah, he had -- couldn't
7 remember or something like that. I don't know if he said
8 absolutely. I remember he had been something that he couldn't
9 remember.
10 Q At some time during a break in the deposition, did
11 you talk to Mr. Beuche about this email and this permit?
12 A I believe I did, yes.
13 0 And what did you tell Mr. Beuche?
14 A I mentioned to Mr. Beuche that I believe he was
15 working on that around the time of the letter that had gone out
16 in February. He mentioned that a permit of short duration
17 might be or would be issued if needed, something like that and
18 that he had worked on it to have it ready to go.
19 Q All right. And then you were present when Mr. Beuche
20 came back into the deposition and said suddenly, he had a
21 refreshed recollection of the email?
22 A Yes, he said that that's part something, I believe.
23 He had a recollection of it.
24 0 But if you refresh your recollection, it was simply
25 what you had told him during the break?
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1 A I don't recall if it was the same or if he had, you
2 know, sparked that he remembered additional.
3 Q Do you remember him remembering anything other than
4 what you had told him?
5 A I don't recall.
o 0 So March -- in March 10th of 2015, someone told Mr.
7 Beuche to put together a permit of short duration, true?
8 A Either they told him to or he did it on his own. I'm
9 not sure.
10 0 Who told him to?
11 A I'm not sure who told him to.
12 0 You didn't tell him to?
13 A I don't remember if I was part of that conversation
14 to tell him to or not. I don't recall.
15 Q All right. And he's going to put together a permit
16 of short duration based on three previously approved plans of
17 development, right?
18 A Previously approved plans of -- identified -- yes.
19 0 All right. Let's go to the top of it. Actually, I
20 should ask you, do you remember getting this permit and having
21 any comments to make on it?
22 A I don't specifically recall making comments on it.
23 Q Okay. And this is the top part of the email. And
24 again, it's from Mr. Beuche. 1It's to you and Mr. Vogel. It
25 says, "Please find attached for your review a draft PSD revised
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1 as follows and a set of revisions." And then it says, "All are

2 in agreement that the PSD will be issued only upon receipt of

3 an application for a new permit."

4 Now do you have any recollection of Mr. Raleigh, Mr.

5 Vogel, and Mr. Beuche, the three of you being in agreement that

6 the PSD will be issued?

7 A No, not really, other than what the email says, I

8 don't know.

9 Q Okay. And it says, "It will be issued upon receipt
10 of an application for a new permit." At this time, I guess the
11 decision had been made to reject the application and require a
12 new application?

13 A Um --

14 Q Do you remember that? It was going to be issued only

15 upon the receipt of a new permit?

16 A Yeah, and I don't recall if the response back to the

17 application had already gone out or not, you know, as of the

18 date of this. So I don't know if it was before or after the

19 response went out.

20 0 Okay. Let's go to the permit, which is attached

21 here. So this is the first page of the permit. Do you have

22 any recollection of it at all-?

23 A It's familiar to me, because I see these kind of

24 permits in the past in the floodplain.

25 Q What I want to know is on or about the date of these
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1 emails, do you have a recollection of looking at a permit of

2 short duration involving the ABC Sand and Rock?

3 A I can see that I did, but I don't have specific

4 recollection about it.

5 Q Okay. Do you recall if you brought this to Mr.

6 Wiley?

7 A I don't believe I can recall that I brought it to Mr.

8 Wiley. I don't know.

9 Q Did you ever offer this permit of short duration to
10 the ABC mine?

11 A No, this wasn't offered to the ABC mine, this permit,
12 no, I don't believe.

13 Q Do you have some recollection of any discussion
14 between you in Mr. Beuche with Mr. Wiley on or about March of
15 2015 about issuing this permit of short duration to the ABC
16 mine?
17 A At least in February, if not in March, there was a
18 discussion when the letter went out originally from Mr. Wiley
19 that a permit of short duration could issue. So we'd had that
20 discussion about it. I can't recall that we had a subsequent
21 discussion with Mr. Wiley about that.
22 0 So again, let's back up. So in February, Mr. Raleigh
23 sends out a letter to Mr. Waltemath saying filed an application
24 and if necessary, a permit of short duration. Is that the
25 letter you're talking about?
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A Yes.

Q So you had a conversation with Mr. Wiley about that
letter?

A Yes, I was in conversations and with legal counsel as
well about sending a letter out to -- which that was a letter
that went out.

Q Okay. I understand when I have legal counsel I have
a black hole. 1Is there any discussion apart from legal counsel

about issuing a permit of short duration in February 201572

A This discussion probably had occurred between Tony
Beuche and me, you know, after that, that you're showing me the
emails. And Mr. Raleigh wasn't involved with these, but at

least Tony and I were and Scott Vogel --

0 That --
A -- and Jeffrey Little, it looks like.
Q All right, but with respect to the emails, all you

remember is the email itself?

A Yes, I don't -- yeah, I believe it was just preparing
this and getting ready for their submittal to be ready, you
know, if it came in.

Q All right. And at this time, and actually, at any
time thereafter, you were never instructed to offer a permit of
short duration to the ABC model, true?

A I was not instructed to do that, true. I was not.

0 All right. Let's go to Exhibit Number 364 off the
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1 bottom of it. Okay, so now this is going to be an email on
2 March 12th, 2015. This is two days after Mr. Beuche prepares a
3 permit of short duration. And this is an email that Mr.
4 Waltemath sent to members of the Arizona legislature, asking
5 them to vote no on a House bill 255 (indiscernible). Have you
6 seen this email before?
7 A Can I see the whole email?
8 Q Independent recollection. Have you seen this email
9 before?
10 A I've seen this --
11 MR. TULLY: Your Honor, he's asked to see the email.
12 He's entitled to see it.
13 MR. CAMPBELL: Well, I think I'm trying to ask him if
14 he has an independent recollection here before I show him the
15 rest of the email.
16 THE COURT: Yeah, sometimes --
17 MR. CAMPBELL: But I don't know.
18 THE COURT: -- I was going to say if we have it
19 all --
20 MR. CAMPBELL: I'll scroll it up. I'll scroll --
21 THE COURT: I was going to say sometimes for me, I
22 need to see the whole formatting in order to do this.
23 MR. CAMPBELL: Blow up, it's not part of it and with
24 the -- we captured just part of the lower part.
25 MR. TRULLINGER: Well, we've got the actual emails
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right of in front of us, too. Just pull the exhibit.

MR. CAMPBELL: Just pull it, pull it down.

THE COURT: Want to grab it?

MR. CAMPBELL: Give it (indiscernible).

MR. TRULLINGER: What number is it?

THE COURT: 364.
BY MR. CAMPBELL:

Q So this is the top part of the email. Do you know
who Russell Bowers 1is?

A Yes, I do.

THE COURT: Thank you.
THE WITNESS: Thank you.
BY MR. CAMPBELL:

0 And who is Russell Bowers?

A Right now, I last seen him related to being in the
state legislature, I believe.

Q Okay. And then it's sent to Mr. Trussell. Do you
remember that Mr. Trussell at this time is involved in Arizona
Rock Products Association?

A Yes.

Q And you'll see that Mr. Trussell then forwarded to
John Hathaway (phonetic) and William Wiley. Do you see that?

A Yes, I do.

Q And who's Mr. Hathaway?

A John Hathaway is an engineer that worked at our
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1 office.
2 Q All right. And what was Mr. Hathaway's involvement
3 with this House bill if you know?
4 A I don't know the specifics about his involvement with
5 the House bill.
6 Q Did Mr. Hathaway sometimes work with the legislature?
7 A I believe he did have some coordination with the
8 legislature at times perhaps. Yeah, I don't know a lot of the
9 details about this.
10 0 But he sometimes lobbied for the Flood Control
11 District with the legislature?
12 A Not to my knowledge.
13 Q All right. And then you'll see Mr. Hathaway forwards
14 it to you. Do you see that?
15 A Yes.
16 Q And he tells you that he's already forwarded it to
17 Jen. Who 1is Jen?
18 A I believe he may be referring to Jennifer Corski
19 (phonetic) .
20 0 Now after this email of March 12th, did you ever have
21 a conversation with Mr. Wiley about issuing a permit of short
22 duration to ABC?
23 A I don't recall if I did.
24 0 After this email, do you recall ever forwarding the
25 permit you got from Mr. Beuche to anyone else, the March 10th,
Neiiber|

www.escribers.net 602-263-0885

APP629



Go to Previous View Go to Table of Contents - Appendix

118
1 2012 -- 2015 permit that Mr. Beuche had drafted up?
2 A Did I forward to anyone else?
3 6) Yes.
4 A I don't recall that I did.
5 MS. SUTTON: And Mr. Campbell, just so you know, it's
6 now --
7 MR. CAMPBELL: Oh. Judge, this a good time to break?
8 THE COURT: Is it~?
9 MR. CAMPBELL: And Judge --
10 THE COURT: I know you have a meeting with Water
11 Master?
12 MR. CAMPBELL: Yes. It's just right over here in the
13 central court building. It's scheduled for 1:30. There's
14 just -- some other matters have been vacated and reset. So we
15 just have two procedural matters. And I'm hoping we can be
16 back at 2.
17 THE COURT: 2 o'clock. That works for me. This
18 worked out well.
19 MR. TRULLINGER: I know we're coming back at 2
20 o'clock.
21 THE COURT: Yes.
22 MR. TRULLINGER: We still have to call Dr. Zhao. I
23 have to examine Mr. Raleigh.
24 THE COURT: Yes.
25 MR. TRULLINGER: Can we set some sort of time limit
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