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INTRODUCTION 

Development Agreements are special contracts, providing developers 

with vested rights that municipalities cannot change through unilateral 

actions, including zoning ordinances.  These agreements are necessary to 

provide developers with the assurance that the investment they make now 

in the purchase, design, and construction of property will not be 

undermined by some future government action. 

Here, a property owner agreed to have his parcel of property (the 

as his rights to mine copper were vested in a Pre-Annexation Development 

, which provided that 

those rights could be impaired only through an amendment to the 

Agreement regarding those rights, which was never done. 

Years later, the Town enacted a zoning ordinance for the Property that 

did not include or describe the vested rights.  After Florence Copper 

purchased the Property, a dispute arose concerning whether it could mine 

under the Development Agreement, or whether the later-enacted zoning 

ordinance prevented it from doing so.  That dispute led to years of 

contentious litigation, resulting in a court order that the vested rights created 
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under the Development Agreement cannot be impaired without amending 

that agreement, or through definitive proof that the Property owner had 

waived or abandoned his vested rights.  Following a trial, the court found 

that the prior owner had not waived, abandoned or agreed to impair these 

rights, leaving them intact.  The trial court granted judgment in favor of 

Florence Copper, incorporating  

The Town appeals that judgment, asking this Court to adopt a novel 

argument:  s not subject 

to any kind of contractual limitation, including through a development 

agreement; that no matter what a town has granted a property owner as an 

inducement to have its property annexed, the town can later, unilaterally 

enact a zoning ordinance that negates every right or protection given to that 

owner.  No statute, case law or policy supports this argument, as it 

undermines not only basic principles of contract interpretation, but the 

policy behind development agreements, including Arizona law that requires 

property owners to consent to any change to a development agreement.  

A.R.S. § 9-500.05(C) (development agreements cannot be amended absent 

  Well-established law compels the Court to 

. 
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STATEMENT OF THE CASE1 

This case concerns a dispute over the relationship between a Pre-

Annexation Development Agreement and a later-enacted zoning 

ordinance.2  Florence Copper purchased a parcel of property3 that in 2003 

had been incorporated into the Town of Florence through a development 

agreement between the Town and a prior owner.  In exchange for agreeing 

to annexation, among other things, the Town granted the prior Property 

owner vested rights to engage in in-situ copper mining for the thirty-five (35) 

year term of the agreement.4  The parties recorded the Development 

Agreement and corresponding zoning ordinance.5  Under the express terms 

of the Development Agreement, vested rights could not be impaired except 

1 Selected record items cited are included in the Appendix attached to 
the end of this brief, cited by page numbers (e.g., APP001), which also match 
the PDF page numbers and function as clickable links.  Other record items 

d by 

 
2 APP257 - (TE#1)  
3 APP486 - (TE#193) ¶ 12 
4 See APP261 - (TE#1) at §

APP320 - 2003 PUD, pp. 30 32, §§ III.B.12, III.B.7 
5 See APP258 - (TE#1) PADA at 1 
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through amendment of the agreement, which requires a written document, 

executed by both parties and recorded within ten (10) days.6 

In 2007, the Town enacted an amended zoning ordinance for the 

Property ,7 which did not include a reference 

to or description of the mining rights vested through the 2003 Development 

Agreement.  Florence Copper purchased the Property in 2009 and, over the 

next several years, tried to work with the Town to open an in-situ copper 

recovery facility.  When those efforts failed, in 2013, the Town sued, seeking 

a declaratory judgment that, because the 2007 zoning ordinance contained 

no allowance for mining, Florence Copper could not mine on the Property.8  

Florence Copper responded that the Development Agreement established 

vested rights to mine, and those rights could be impaired only through an 

amendment to that agreement as to those rights, which had not happened.9 

Following two rounds of summary judgment motions and a six-day 

bench trial, the court ruled that the Development Agreement grants Florence 

 
6 See APP272 - (TE#1) PADA, § 32 
7 APP257 - (TE#1) Town of Florence Resolution No. 872-03 
8 IR#1 
9 IR#18 at Answer ¶ 15 and Counterclaim ¶¶ 37-41; see also IR#367 
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Copper a vested right to in-situ copper recovery operations on the Property, 

that this right runs with the land, that it has not been lost, including by 

abandonment or amendment to the Development Agreement, and that if the 

Town breaches the Agreement, Florence Copper can pursue remedies for 

either specific performance or money damages.10  The trial court further 

awarded Florence Copper $1.7 million in attorn 65.55 in 

taxable costs, as the successful party of an action that lies in contract. 

The Town timely appealed this judgment.11 

STATEMENT OF FACTS 

I. The Property 

At issue is a 1,182-acre parcel12 of real property previously owned by 

land devel

Town of Florence, Arizona and sold to Florence Copper, Inc. in 2009.13  The 

Property and the adjacent 160-acre parcel of State Trust land sit atop an 

 
10 IR#412; IR#451 
11 IR#452 
12 The 2003 Development Agreement and the Town of Florence 

Resolution No. 872-03 refer to a 7,537-acre parcel; this case is only concerned 
with a smaller portion of the overall property. See APP257 - (TE#1) 

13 APP215 - IR#276 at ¶¶ 1 2 
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estimated 1.7 billion pounds of recoverable copper.14 The Property has 

supported mining exploration and activities for over 40 years and to date 

over $100 million has been spent to develop it for commercial mining.15 

In the 1990s, previous owner Magma Copper Company and its 

commercially mine the Property.16  -situ copper 

17 is the most appropriate method, BHP obtained the necessary 

environmental permits and designed an in-situ production wellfield.18  In 

 
14 Id.; see also APP461, APP473 - (TE#69) at 3, 18
15 APP161, APP165 - IR#171 at ¶¶ 4, 129; see also id. ¶¶ 1 47; APP168 - 

IR#175, Ex. 13 at 3; APP209 - IR#186, Ex. 50 at 121:4-6 
16 APP216 - IR#276, Ex. 1 at ¶¶ 10 15 
17 - -

that, in lieu of digging open pits or creating large tailings piles, a series of 
wells are used to inject a weak acidic solution (approximately the same pH 
as lemon juice) into the ground, dissolving underground the copper from 
the ore.  See APP162 - IR #171 at ¶¶ 19 25.  Recovery wells pump the solution 
back to the surface, where the copper is extracted, and the solution recycled.  
Id.  In-situ mining is uniquely suited for water-heavy, highly fractured 
deposits that are difficult to mine with more traditional methods.  Id. 

18 APP216 - IR #276, Ex. 1 at ¶¶ 10 15; APP463, APP464, APP472 - 
(TE#69) at 7, 18 24, 77 78; IR#177, Ex. 22; IR#177, Ex. 21  
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2000, BHP sold the Property to Merrill, along with the mining infrastructure 

and intellectual property associated with its in-situ mining project.19 

II. Merrill Ownership 

Merrill also purchased several thousand acres outside the Town of 

Florence, which he planned to develop into a master planned community, 

20  Merrill also obtained the mineral lease rights in the State 

Trust land, which is surrounded by the Property.21  Merrill intended to joint 

venture with a mining company to extract the copper before developing the 

Property as part of Merrill Ranch.22  Merrill kept open and continued to 

monitor daily the in-situ copper recovery projects.23 

III. 2003 Annexation and Development Agreement 

In December 2003, Merrill and the Town entered into a Pre-

Annexation Development Agreement under A.R.S. § 9-500.05 (authorizing 

municipalities to enter into development agreements with private property 

 
19 APP462 - (TE#69) at 6-7, 58; APP174 - IR#177, Ex. 25 at 15:10 14; 

APP187, APP192 - IR#183, Ex. 27 at 15:1-19, 31:1 32:14 
20 APP185 - IR#183, Ex. 27 at 13:20 18:7 
21 See id.; APP187 at 15:13-16 
22 See APP108 - IR#239 at 11 
23 See, e.g., APP193 - IR#183, Ex. 27 at 69:12-14; APP175, APP181 - 

IR#177, Ex. 25 at 18:15 19:10, 174:10 175:22; IR #171, Ex. 26 
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owners establishing rights and obligations for particular development 

projects),24 providing 

Florence in exchange for, among other things, vested development rights 

that run with the land for thirty-five (35) years.25  The Agreement further 

provided that any amendment had to be in writing, executed by the Town 

and Owner and recorded within ten (10) days of execution.26  Arizona law 

further requires that any amendment to a development agreement be done 

with mutual consent of the parties.   § 9-500.05(C). 

The PADA expressly incorporated by reference a 

,27  

providing the land use designations, regulations, and design specifications 

for the development of the Property.28  Under the 2003 PUD, the Property 

was to be zoned as light industrial which does not allow for mining with 

mining rights carved-

 
24 See APP257 - (TE#1) 
25 Id. at APP261 - 

  
26 See APP272 - (TE#1) PADA, § 32 
27 Id. at APP286 -  
28 Id. at APP258 - PADA at 1 1, 4 § 6, 14 § 26, 16 § 42 
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most of the Property and adjacent State 

Trust land.29  Several sections of the 2003 PUD reference mining as a use on 

the Property.30  See infra II(A)(1)(i). 

The Town approved the Development Agreement  through Resolution 

No. 872-03.31  On December 11, 2003, the resolution and PADA (including 

the 2003 PUD) were recorded with the County Recorder as Fee Number 

2003-076513, as required by § 9-500.05(D).32  On December 15, 2003, the 

Town passed Ordinance No. 356-03, amending its zoning map to designate 

-use zoning.33 

As of December 15, 2003, the rights set forth in the Development 

Agreement became vested and cannot be changed except as provided for by 

the amendment process: mutual consent, executed by both 

parties, recorded within ten days.  The Development Agreement has been 

 
29 Id. at APP308 - Development Plan, p. 18 19; APP138 - IR#120, Ex. 9; 

APP202 - IR#183, Ex. 28 
30 See APP320 - (TE#1) Development Plan, pp. 30 32, §§ III.B.12, III.B.7 
31 APP257 - (TE#1) Town of Florence Resolution No. 872-03  
32 APP258 - (TE#1) PADA at 1 
33 APP474 - (TE#84) Town of Florence Ordinance No. 356-03; APP273 

- (TE#1) PADA at 16 § 42; see A.R.S. § 9-500.05(A) (requiring resolution or 
ordinance for a development agreement and annexation to take effect) 
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amended twice once in 2005 and once in 2006 both times in accordance 

with that procedure.34  Neither amendment implicated mining rights.35 

IV. 2007 Rezoning  

In 2007, Merrill petitioned the Town to amend the zoning for the 

Property to increase the allowable residential density at Merrill Ranch and 

to create more flexibility to move land use designations around within the 

development.36  Merrill sought rezoning because the Town had given nearby 

developers more density on their land and he desired the same.37  Merrill 

did not intend this rezoning to amend the Development Agreement.38 

Ordinance No. 460-

 
34 See (TE#85) 2005 PADA Amendment, (intergovernmental agreement 

concerning financing participation); (TE#86) 2006 PADA Amendment, 
(various provisions, including emergency services funds and street layouts) 

35 Id.; APP478 - (TE#183) at ¶ 7 
36 APP196, APP199 - IR#183 Ex. 27 at 91:1 92:10, 169:18-23 
37 Id. APP196 at 91:13-17 
38 APP205 - 

discussing changes to our [Development Agreement] while in the process of 
hearing [the 2007 rezoning] application. [] We have not made an application 
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ap to update the zoning designation for Merrill Ranch.39  

The 2007 Rezoning Ordinance40

from which had been removed 

the mining references that were in the 2003 PUD.41  Mining was a non-

conforming use under both the 2003 zoning and 2007 zoning. 

The Development Agreement was not amended.  The 2007 Rezoning 

accepted development Plan, Master Development Plan, or PUD 

42  And, unlike the 2005 and 

2006 PADA amendments, neither the 2007 Rezoning Ordinance nor the 2007 

PUD was recorded with the Pinal County Recorder.43 

 
39 See APP445 - (TE#22)

 
40 See APP457 - (TE#1); See APP320 - (TE#1) Development Plan, p. 30; 

APP138 - IR#120, Ex. 9; APP140 - IR#124, Ex. 25; APP116 - IR#412 at 16 17 
41 APP446 - (TE#22) at ¶ 6; (TE#26); APP116 - IR#412 at 16 
42 APP446 - (TE#22) at 2 ¶ 6 
43 APP117 - IR#412 at 17 
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It is undisputed that, during the 2007 rezoning process, no one 

discussed mining rights.44  Merrill thought the 2007 zoning changes left him 

with the option of either mining or developing the Property, consistent with 

his desire for flexibility.45 

V. FCI Purchase  

In 2006, Merrill began negotiating with several mining companies for 

the potential purchase of the Property (and intellectual property, 

 
44 APP213 - IR#275 at  8-9 ¶¶ 39 44 (citing Merrill Dep., Ex. 3, at 200:20

negotiations with you to drop any of your rights to mining because we think 
it is inconsistent with the 2007 planned unit development agreement? A: 
Well, I t

id. at 211:23 212:5 (same); APP230 - IR#277 Ex.13 at 
42:19-
in 2007, did anyone from the Town ever talk to you about Harrison Merrill 

APP222 - IR#277, Ex. 9 at 123:10-
14 (Q: 
Merrill about mining at all during that 2007 process? A: To my knowledge, 

- see also APP235 -IR#277, Ex. 14 at 46:5-10; 
APP240 - IR#277, Ex. 15 at 32:17 33:1

 
45 APP198; APP195 - IR#183, Ex. 27 at 101:11-

see also id. 
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exploratory data, mining permits)46 and assignment of the adjacent State 

Trust mineral lease,47 including Florence Copper

48  

During and after the 2007 rezoning process, Merrill continued to negotiate 

the sale of the Property.49  Florence Copper purchased the Property in 

December 2009 for over $8.5 million.50  A few months later, Florence Copper 

obtained from Merrill for an additional $3 million and other consideration 

the mineral lease for the adjacent State Trust land.51 

 
46 APP247 - ll irrevocably assign 

all licenses, permits and proprietary technologies that were assigned to 
Merrill Trust, or its predecessors, by BHP at the time of the completion of the 

 
47 See APP194 - IR#183, Ex. 27 at 72:11-25; APP225 - IR#277, Ex. 12 at ¶ 8 
48 APP242 - 

interested in entering negotiations with Hunter Dickinson, Inc. (HDI) at the 
 

49 Before the sale went through, the housing market crashed and 
Merrill lost th
however, Merrill nonetheless continued to participate in negotiating the sale 
of the mine to FCI until its completion in December 2009. See APP164 - IR 
#171 at ¶ 106 

50 APP486 - (TE#193) at ¶ 12 
51 Id.  
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Although the right to mine was vested by the Development 

Agreement, and was a lawful nonconforming use under both the 2003 and 

2007 zoning schemes, the Town insisted that the Property be rezoned before 

Florence Copper could mine.52 Florence Copper disagreed that rezoning 

was necessary but, wanting to build a cooperative relationship, attempted to 

comply.53  Despite Florence Copper

hostile and joined forces with land developers to oppose the mine.54  

Florence Copper proceeded with exercising its contractual and legal 

nonconforming use right to conduct mining on its Property.55 

VI. Litigation and Trial 

On October 14, 2013 the Town filed a Complaint against Florence 

Copper, Inc., RK Mine Finance Trust 1, and Pinal County, Arizona alleging 

use of the Property for mining and related activities was an illegal use and 

seeking a declaratory judgment for the same (Count I), and an eminent 

 
52 APP480 - (TE#192) at ¶¶ 5 6 
53 Id. at APP481 - ¶¶ 7 10 
54 Id. at APP482 - ¶¶ 12 16 
55 Id. at APP480 - at 3 4 
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domain action (Count II).56  In response, Florence Copper affirmatively 

alleged that the PADA recognized the lawful use or legal non-conforming 

use of copper mining on the property, contractually preserved that use and 

created a contractual property right that runs with the land to conduct 

counterclaims in which it sought, among other things, an injunction for 

specific performance of contract under the Development Agreement.57  The 

counterclaims were subsequently stayed by the trial court until the 

declaratory action was resolved.58 

Florence Copper attempted to remove the case to federal court.59  

When the request was denied and the case remanded state court,60  venue 

was changed to Maricopa County,61 where the court found that the eminent 

 
56 IR#1 
57 IR#18, at Answer ¶ 15 and Counterclaim ¶¶ 37 41; see also IR#367  
58 See IR#415                
59 IR#12  
60 IR#14 
61 IR#20; IR#21; IR#74; IR#80 
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domain count was dependent upon the outcome of the declaratory action 

and therefore dismissed it without prejudice in July 2015.62 

Following discovery, the parties cross-moved for summary 

judgment.63  The Town argued that the 2007 Rezoning Ordinance and the 

2007 PUD eviscerated FCI Florence Copper responded that 

its right to mine survived the 2007 rezoning because the 2003 Development 

Agreement created vested rights to mine that could not be impaired by a 

unilateral legislative action such as a rezoning ordinance.  The trial court 

motion and granted, in part, FCI ruling that the 

Development Agreement allows Florence Copper to develop in-situ 

commercial mining operations, that the Town cannot unilaterally change 

that agreement or derogate these vested rights without breaching the 

legislative action and contractual 64  The court further found that 

 
62 IR#83; IR#86; IR#89; IR#98 
63 IR#; IR#169 70  
64 APP109 - IR#239 at 17 
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the Development Agreement 65 

A six-day bench trial was held in December 2019 before the honorable 

Judge Roger Brodman on the question of whether Florence Copper 

abandoned, or the parties mutually agreed to amend the Development 

Agreement to eliminate, the nonconforming right to mine.66  On January 3, 

2019, the court ruled in favor of Florence Copper, finding that the actions 

-situ mining 

rights of the Owner established by the 2003 Development Agr 67 

The parties moved on February 15, 2019 for entry of a simple form of 

judgment, 

fees 

and costs.68  That same day, the parties filed a joint Rule 16 statement and 

 
65 Id. 
66 IR#412 
67  Id. at 21 
68 IR#416 
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counterclaims, in which the parties raised again the question of remedy.69  

At a February 20 status conference, the trial court expressed its preference to 

resolve as many issues as possible in its final judgment, and asked the parties 

to brief those issues, including as to fees, costs or other relief.70 

Florence Copper then moved for a more substantive declaratory 

judgment, seeking, among other things, a form of affirmative judgment 

detailing 

had a vested right to in-situ mining on the Property and that if the Town 

breached the agreement, FCI would have a right to request specific 

performance. 71   The trial court granted the motion in its entirety, finding 

made into the form of a judgment and that, in the event of a breach, FCI had 

n of judicial remedies for a breach of contract, and may 

72 

 
69 IR#415 
70 IR#418 
71 IR#422 
72 APP111 - IR#451 at 3; APP120 - IR#449 at 2 
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Florence Copper also submitted an application for $1,874,731.82 

$32,365.55 in costs,73 which the Town challenged.74  The 

trial in addition 

to its costs [not] a particularly close 

75  The court issued a Rule 54(b) judgment incorporating its rulings on 

the fee application and motion for declaratory judgment.76 

 

STATEMENT OF THE ISSUES 

I. Did the trial court correctly rule that, under the terms of the 
Development Agreement, Florence Copper had a vested right to 
conduct in-situ mining operations on the Property? 

II. Did the trial court clearly err when it found that 
rights had not been lost by an amendment to the Development 
Agreement, or by mutual consent, or by abandonment? 

III. Did the trial court err in concluding that this action arose out of 
contract, and did the trial court abuse its discretion in awarding 

 

 
73 IR#421 
74 IR#437; IR#441; IR#442 
75 IR#450 
76 IR#451 
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IV. Did the trial court abuse its discretion in issuing a declaratory 
judgment construing the Development Agreement to allow Florence 
Copper to pursue either the remedy of specific performance or 
money damages, in the event of a breach? 

ARGUMENT 

I. The trial court correctly ruled that, under the terms of the 
Development Agreement, Florence Copper had a vested right to 
conduct in-situ mining operations on the Property 

In August 2017, the trial court concluded that, as a matter of law, the 

2003 Development Agreement vested mining rights in Florence Copper.  As 

the Town does not contest that ruling, this Court should affirm the trial 

 has under the Development 

Agreement a vested right to in-situ mining operations on the Property. 

The interpretation of statutes, ordinances, and contracts are matters of 

law which the Court reviews de novo.  See Contreras Farms Ltd. LLC v. City of 

Phoenix, 247 Ariz. 485, ¶ 7 (App. 2019) (statutes and ordinances); Terrell v. 

Torres, CV-19-0106-PR, 2020 WL 370239 at *3, ¶ 13 (Ariz. Jan. 23, 2020) 

(contracts).  When interpreting a contract, courts attempt to 

Taylor v. State Farm Mut. Auto. Ins. 

Co., 175 Ariz. 148, 153 (1993), by looking at the plain meaning of the words 

in context, ELM Ret. Ctr., LP v. Callaway, 226 Ariz. 287, 290 91, ¶ 15 (App. 

2010).  If the meaning is unambiguous, the Court will give effect to the 
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language as written.  Grubb & Ellis Mgmt. Servs., Inc. v. 407417 B.C., L.L.C., 

213 Ariz. 83, 86, ¶ 12 (App. 2006). 

A. The 2003 Development Agreement is a contract that sets forth 
the rights, obligations, and limitations of the parties, including 
the vested right to in-situ copper mining on the Property 

Development agreements are contracts.  A.R.S. § 9-500.05(A).  Under 

Arizona law, development agreements can be amended only by mutual 

consent.  A.R.S. §§ 9-500.05(C). These agreements are binding on the parties 

and their successors, including municipalities.  A.R.S. § 9-500.05 (D); Home 

, 215 Ariz. 146, 153-54, ¶ 28 (App. 2007). 

Development agreements are specialized contracts that benefit both 

towns and developers,77 allowing a town to impose conditions on developers 

beyond what it may ordinarily do through its zoning power.78  These dual 

expectations are reflected in the 2003 PADA: 

WHEREAS
development of the Property is a major undertaking for Owner 
and that the marketing, economic and investment conditions 
and magnitude of the development require the development to 
be constructed in phases over a period of years.  Therefore, 
Owner requires certain assurances and protection of rights in 
order that Owner will be allowed to complete the development 

 
77 APP148 - IR#170, Ex. 2 (Ex. A) at 7 
78 Id.  
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of the Property in accordance with the Development Plan over 
the period of years permitted by this Agreement.  Likewise, 
Town requires assurances from Owner that the development of 
the Property will comply with the Development Plan, the 
General Plan, and the terms and conditions of this Agreement.79 

The only way to amend a development agreement is through the 

procedure set out in statute and in an agreement itself, and absent 

compliance wi

80  Municipalities 

cannot enforce later-enacted zoning ordinances that impede these rights, 

and any effort to do so is a breach of the underlying agreement.  Id. 

agreements is to protect developers when the winds of politics change 

direction, 81 such that: 

[t]he primary purpose of a development agreement is to provide 
certainty to a developer or property owner that future regulatory 
changes (including zoning amendments and approvals) that are 
inconsistent with the contractual rights granted by a 
development agreement are not applicable to and cannot be 
enforced against the property or project subject to the 
agreement.82 

 
79 See APP259 - (TE#1) PADA at 2 
80 APP143 - IR#170, Ex. 2 (Ex. A), at 3; APP111 - IR#412 at 3 
81 APP106 - IR#239 at 8 9 & n.1 
82 APP111 - IR#412 at 3 (quoting Tappendorf Report at 3)  
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The court correctly found that mining was allowed before annexation 

and that Merrill agreed to annexation only with the contractual assurance 

that he would be able to mine in the future.83  The Development Agreement 

simultaneou

development plans on the Property, including as to copper mining.84 

1. The Development Agreement created vested in-situ
copper mining rights on the Property

 an allowed non-

-year 

vested right to develop in-

Property.85  The Development Agreement has not been amended where 

these rights are concerned. 

83 APP111 - IR#412 at 3-4 
84 APP259 - (TE#1) PADA at 2 

that the development of the Property . . . will be of benefit to Town and 
see also id. APP310 - 

 
85 APP110 - IR#412; APP261, APP320 - (TE#1) PADA at 4 §§ 3, 5, and 

at Development Plan, §§ III.B.7, III.B.12, and maps II-1, II-2, II-3, and II-4 
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(a) The Development Agreement, through the 
Development Plan, expressly provides for copper 
mining operations 

Although the Development Agreement does not mention mining, it 

incorporates a development plan (2003 PUD) that expressly describes copper 

mining on the pr

86 and notes the BHP 

87  The PUD further enumerates 

mining as a continuing non-conforming use on the Property, noting that 

and that:  

If any such non-conforming use of land ceases for any 
reason for a period of more than 180 days, any subsequent 
use of such land shall conform to the regulations specified 
by this PUD for the district in which such land is located, 
with the exception of the copper mining operations.88 

The PUD further makes explicit exclusions that favor in-situ mining in 

the BHP mine area: 

Drill sites Drilling, mining or exploration for any minerals, oil, 
gas or other hydrocarbon substances shall be prohibited in the 

 
86 APP304 - (TE#1) Development Plan, p. 14 19, II-1, II-2, II-3, and II-4 

(depicting BHP Copper Mine Overlay on Merrill Ranch maps)  
87 Id., APP265 - (TE#1) PADA at 8 
88 Id. APP320 - (TE#1) Development Plan, p. 30 § 7 (emphasis added)  
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PUD area with the exception of that area indicated as the BHP Copper 
Mine until said mine is closed.89 

Indeed, the 2003 Zoning Ordinance (No. 356-03) adopting the PADA 

and 

90 

(b) The right to mine copper on the Property is a vested 
right under the Development Agreement 

The Development Agreement describes the vested rights, 

including the right to develop the Property in accordance with the 

incorporated PUD:91 

PLAN APPROVAL AND VESTED RIGHTS. As of the 
execution date of this Agreement, Town, by and through its 

grants to Owner, its successors and assigns, its approval of the 
Development Plan.  For the term of this Agreement, Owner shall have 
a vested right to develop and use the Property in accordance with this 
Agreement and the Development Plan.  The determinations of the 
Town in this Agreement and the assurances provided to the 
Owner in this Agreement are provided pursuant to and as 
contemplated by A.R.S. § 9-500.05 and other applicable law.92 

 
89 Id. APP322 - (TE#1) at p. 32 § 12 (emphasis added) 
90 APP474 - (TE#84) 
91 See e.g., APP261 - PADA, at 4 §§ 3 6 
92 Id. APP261 - at § 3 (emphasis added)  
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guous.  It is not 

unclear.  The Development Agreement gives the Owner vested rights for the 

93  T

specified term of 35 years94 unless the Development Agreement is amended. 

2. The Development Agreement can only be amended by a 
formal process and mutual consent of the parties 

The Development Agreement, and the vested rights within, can be 

altered only by a formal amendment process (described in the agreement) 

and with the mutual consent of the parties (required by § 9-500.05(C)).95  The 

formal amendment process is clear: 

AMENDMENTS. No amendment shall be made to this 
Agreement except by written document executed by Town and 
Owner.  Within ten (10) days after the execution of any 
amendment by both parties, the amendment shall be recorded 
with the Pinal County Recorder, Pinal County, Arizona.96 

amended, or cancelled in whole or in part, by mutual consent of the parties to 

 
93 APP113 - IR#412 at 6 
94 APP261 - (TE#1) PADA at 4 § 4 
95 APP151 - IR#170, Ex. 2 (Ex. A) at 10 11 
96 APP272 - (TE#1) PADA at 15 § 32 



34 

the development agree

§ 9-500.05(C) (emphasis added). 

The Development Agreement, by its own terms, can be altered only 

through mutual agreement, not unilateral action.  See Terrell, 2020 WL 370239 

at *3, ¶ 14 

  To do so, we construe the provisions according 

omitted).  Mutual consent further insulates the Property from unilateral 

municipal regulations so the Owner may, with a degree of certainty, engage 

in long-term, large-scale development.97 

The intent to avoid unilateral action is further evinced by mandates 

expressly considering the effect of legislative and administrative regulations: 

DEVELOPMENT PLAN. (a) the development of the Property 
shall be in accordance with the Development Plan and this 
Agreement unless otherwise amended pursuant to this Agreement. 

* * * 

(c) . . . Town shall not adopt or change any ordinance, regulation 
or other control that are not uniform and that discriminate in 
their application against the Owner or the Property. Owner and 
Town agree that after this Development Plan has been approved, 
any and all subsequent zoning ordinances or requirements, zoning 

 
97 APP148 - IR#170, Ex. 2 (Ex. A) at 7 
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restrictions, addenda, and revisions adopted by the Town will not be 
applied to the Property except as may be required pursuant to 
Paragraph 6(f) . . . 

(f) The ordinances, rules, regulations, permit requirements, 
policies or other requirements of the Town applicable to the 
Property and the development of the Property shall be those that 
are now existing and in force for the Town as of the date of the 
recording of the Agreement. Town shall not apply to the 
Property any legislative or administrative land use regulation 
adopted by the Town or pursuant to an initiated measure that 
would change, alter, impair, prevent, diminish, delay or 
otherwise impact the development or use of the Property as set 
forth in the Development Plan except as follows: 1) as specifically 
agreed to in writing by Owner; 2) future generally applicable 
ordinances, rules, regulations, and permit requirements . . . of 
the Town reasonably necessary to alleviate legitimate severe 
threats to public health and safety . . . 3) adoption and 
enforcement of zoning ordinance provisions governing 
nonconforming property or uses; 4) future planned use 
ordinances, rules, regulations, permit requirements and other 
requirements and official policies of the Town enacted as 
necessary to comply with mandatory requirements imposed on 
the Town by county, state or federal laws and regulations . . . and 
5) future updates of, and amendments to, existing building, 
plumbing, mechanical, electrical, and similar construction and 
safety related codes adopted by the Town.98

 
98 APP261 - (TE#1) PADA at 4 7 § 6 (emphasis added); see also id. 

APP274 at 17 § 
ordinance, resolution or other land use rule or regulation imposing a 
limitation on the conditioning, rate, timing or sequencing of the 
development of the Property or any portion thereof if such action shall have 
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Clearly, the Development Agreement anticipated the likelihood of 

on the Property.  See Terrell, 2020 WL 370239, at *3. 

II. The trial court did not clearly err when it found that found that 
Flo
Development Agreement, or by mutual consent, or by abandonment 

s for summary judgment, the trial 

court concluded that the Development Agreement established, as a vested 

right, copper mining on the Property as a non-conforming use.  More than 

two years later, the parties tried before the court the question of whether 

Merrill had taken any action in 2007 demonstrating an objective intent to 

give up the vested right to mine.  The trial court found that the parties did 

not amend the Development Agreement or mutually consent to eliminate 

these rights, nor did Merrill abandon them. 

The Court reviews the legal conclusions of a bench trial de novo but 

will not set as

Castro v. Ballesteros-Suarez, 222 Ariz. 48, 51 52, ¶ 11 (App. 2009) (internal 

 Kocher 
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, 206 Ariz. 480, 482, ¶ 9 (App. 2003).  The trial 

substantial evidence. 

A. The Development Agreement was never amended 

The Development Agreement, by its own terms, cannot be amended 

except through the execution of a written document by both parties that is 

recorded within ten days of execution.99   

nd or alter a development agreement.  § 9-

500.05(C).  There is no dispute, as the trial court found, that the Development 

Agreement was not 

nonconforming use of in- 100 

B. The trial court correctly found that the failure to amend the 
Development Agreement indicates the lack of agreement to 
eliminate mining as a non-conforming use 

The amendment process is not onerous, requiring only execution and 

recording of a written document.  The parties twice did this to amend the 

Development Agreement in 2005 and again in 2006.101  If the parties 

 
99 APP272 - (TE#1) PADA at 15 § 32 
100 APP114 - IR#412 at 9
101 Id. APP115 at 10 
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wanted to eliminate a right vested by the Development Agreement, they 

needed to follow this procedure.  As the trial court found, their failure to do 

102 

C. The trial court correctly found that there was no mutual
consent to change vested mining rights, nor did Merrill
abandon his rights

Substantial evidence supports the trial court

failed to demonstrate by the preponderance of the evidence that Merrill 

affirmatively intended to give up the vested mining rights or otherwise 

103  Among other things, the court found 

Town.104  The court found persuasive: 

the failure to amend the Development Agreement;

t

102 Id.  
103

104 Id.  
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mining rights in 
negotiations with the Town;

sell the Property to a mining firm and his execution of long-term
lease on the Property that preserved the right to enter i

t
including the failure of the 2007 Zoning Ordinance to mention

amend the Development Agreement;

the lack of evidence that Merrill intended to negotiate away his
right to mine 1.1 billion pounds of copper, a valuable asset; and

t
maintain environmental permits for the mine, both before and
after 105

The trial court further found that the Town did not communicate to 

Merrill its belief that the 2007 Zoning Ordinance would eliminate his mining 

rights under the Development Agreement.  Rather, the evidence adduced at 

trial showed that the then-mayor of the Town did not communicate in any 

way to Merrill that the zoning amendment had this impact because he 

106 

105

106
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The trial court was unconvinced by the Town  Merrill  

consent to eliminate his mining rights.107  The Town does not challenge or 

argue in its Opening Brief any of these factual findings, seemingly conceding 

there is no basis to do so. 

never a 108  

This finding is supported by the evidence and should not be set aside. 

Ballesteros-Suarez, 222 Ariz. at 51 52, ¶ 11 

court factual determinations can be set aside). 

D. legally unsupported, lack merit and
are in some instances waived

1. The trial court did not violate the separation of powers

right to mine under the Development Agreement

The Town argues that because (1) it has inherent police power to enact 

zoning ordinances, (2) the 2007 Zoning Ordinance superseded the 2003 

Zoning Ordinance and 2003 PUD, and (3) the 2007 Zoning ordinance does 

not include any provision for copper mining for the Property, in ruling that 

107 Id. APP  at 15 20
108 Id. APP  at 15
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the provisions of the 2003 PUD relating to copper mining survived the 2007 

(Opening Br. at 24-  

The Town does not cite to any authority, nor could it, for the 

proposition that 

subject to judicial review.  The cases on which the Town relies deal with 

limitations on judicial oversight of zoning processes, but not the impact of a 

zoning scheme or, as here, when a zoning regulation impairs the vested 

contractual right in a development agreement or violates some other law. 

Florence Copper does not question the process surrounding the 2007 

and enforce zoning regulations through its police powers.  That authority is 

not without limits, however, and is constrained by other laws, including 

constitutional limitations, state law, and contractual rights.  See e.g., Cardon 

Oil Co. v. City of Phoenix, 122 Ariz. 102, 104 (1979)  zoning power is 

property, the zoning ordinance runs into direct conflict with Ariz. Const. art. 

2, § 17 see also City of Tucson v. Whiteco Metrocom, Inc., 194 Ariz. 390, 394, 

¶ 10 (App. 1999) 
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.  Although the Town may 

amend the 2003 Zoning Ordinance with a new 2007 Rezoning Ordinance, 

this amendment to its own zoning law does not and cannot reach the rights 

vested in the Development Agreement.  This unilateral action is a proper 

ate zoning only to the extent it does 

not interfere with vested contractual rights. 

The Town further does not have the power to ignore its own contract.  

Ariz. Const. art. 2, § 25 (prohibitin

agreements

amended, and here also require recording within ten days of execution. 

Development agreements are designed to provide developers 

confidence that they may undertake and continue a project with protection 

against future regulatory changes.109  This is why they create vested rights 

stronger and more immediate than those available under the common law 

of vested rights, such as those for building permits.110  See e.g., Fid. Nat. Title 

 
109 APP148 - IR#170, Ex. 2 (Ex. A) at 7 
110 Id. APP149 at 8 
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Ins. Co. v. Pima Cty., 171 Ariz. 427, 429 (App. 1992) (rights under a building 

permitted by the use or incur[s] substantial expenditures toward 

by the 

successors.  See § 9-500.05(D).111  To allow a development agreement (or the 

vested rights enumerated in an attached PUD) to be altered by one party 

alone as through a unilateral ordinance

purpose, rendering its rights as vested in name only.

here.  It remains free to zone, subject to certain limitations.  And the courts 

retain the power to enforce those limitations, as the trial court has done here. 

2. The trial court did not err as a matter of law in ruling that 

eliminated without amending the Development 
Agreement 

The Town argues that 

Br. at 32.)  

That is not what the trial court ruled.  Rather, the trial court ruled that the 

 
111 See also APP271 -  
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2003 PUD could be amended without amending the Development 

Agreement, except to the extent an amendment of the PUD involved rights 

vested through the Development Agreement. 

emanates from the 2003 PUD, the 2007 Zoning Ordinance replaced the 2003 

PUD, and that the 2007 Zoning Ordinance complied with the amendment 

provisions in the 2003 PUD, that amendment effectively eliminated the right 

to mine.  (Opening Br. at 7-8, 32-  

The rights and obligations between the Town and Florence Copper are 

set forth in the Development Agreement which, by its terms, established 

vested rights, with the express understanding that these rights could not be 

recorded.  That some of the substantive rights are incorporated into the 

Development Agreement through an attachment does not change the legal 

source and foundation of those rights as the Development Agreement. 

y be amended by the 

112 (Opening Br. at 7 8) that 

 
112 APP310 - (TE#1) Development Plan, p. 20, III.B.3 
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is of no consequence as it relates to vested rights.  A PUD is a development 

plan.  It is not an agreement.  It is not signed by any parties.  It cannot by 

itself create or eliminate any rights.  It only functions as a particularized 

articulation of a development agreement.  The amendment process 

authority that is, it can, by unilateral action (ordinance), make changes to 

a development plan, except where those changes impair or eliminate rights 

otherwise protected by the law.  Here, that leaves the Town free to 

unilaterally amend or replace the 2003 PUD, up to the point where it seeks 

to impair rights vested in the Development Agreement.

Finally, the 2007 Zoning Ordinance provides that: 

Town and Owner agree to work together in good faith to modify 
any applicable portions of the Merrill Ranch Development 
Agreement that may be found to be in conflict with this PUD 
Amendment approval.113 
 
The Town is thus obligated to attempt to work in good faith with 

Florence Copper about any perceived conflict between the 2003 PUD and 

2007 PUD.  The Town has not done so here, preferring to litigate to the end 

 
113 APP449 - (TE#22) at § 23 
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its effort to have the vested mining rights described in the 2003 PUD read 

out of existence. 

3. The trial court did not create a new zoning scheme that 
resulted in two PUDs applying to a single property, in 
violation of state law 

The Town argues for the first time on appeal that the trial court created 

. at 

29.)  The effect of its -for-

wherein developers may choose to develop under either the 2003 PUD or 

participate in the development of its 

(Id.) 

This issue is waived as it was not argued below.  See In re MH 2008-

002659, 224 Ariz. 25, 27 ¶ 9 (2010) (the Court of A

not consider arguments raised for the first time on appeal except under 

Ruesga v. Kindred Nursing Ctrs., 215 Ariz. 589,  

600, ¶ 39 (2007) 

an argument, the issues are waived on appeal).  Because it was not raised 

below, the Town did not (and could not) cite where the issues were raised 

and ruled on in the record.  See ARCAP 13(a)(7)(A).  And, because this issue 
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was not raised until this appeal, the trial court did not have an opportunity 

to address or rule on this issue.  Moreover, the Town would not be 

time and opportunity to make this argument below. 

Even if preserved, the Court should reject this argument on the merits.  

There are not two PUDs affecting the same rights.  Rather, there is (a) the 

2003 PUD incorporated into the Development Agreement, which protects 

vested rights on the Property.  Unless and until the Development Agreement 

is amended as to mining rights, this Plan continues to control the vested rights 

on the Property.  And, there is (b) a 2007 Zoning Ordinance that references the 

2007 PUD that was not incorporated into the Development Agreement.  The 

2007 PUD and Ordinance are operative insofar as they do not interfere with 

the vested rights protected by the Development Agreement.  Thus, the 2003 

PUD is operative only as to the vested rights of the Development Agreement, 

and the 2007 PUD is operative to the extent it enhances or does not impair 

these vested rights.  Where vested rights on the Property are concerned, 

there is no overlap: the 2003 PUD controls. 

Even if there are two operative PUDs controlling the terms of 

development on the Property, the Town presents no legal authority or 
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bald assertion that two operative PUDs w

. at 29.)  Florence Copper is 

unaware of any law that would be violated by two operative PUDs. 

4. The trial court did not eviscerate the public input 
planning process mandates by ruling that the 2003 PUD 
survived the 2007 rezoning process 

The Town argues for the first time on appeal (Opening Br. at 30) that 

planning process by ruling that the 2003 PUD survived the 2007 rezoning 

participation in zoning, which it did.  The Town now argues that, due to the 

w  

powers, sets bad public policy and results from an erroneous interpretation 

 (Id. at 31 32). 

The Town raises this argument for the first time on appeal, preventing 

the trial court from entertaining or resolving this issue such that argument 

is waived.  See In re MH 2008-002659, 224 Ariz. at 27, ¶ 9; Ruesga, 215 Ariz. 

at 600, ¶ 39.  Further, because it was not raised below, the Town did not (and 
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could not) cite where the issues were raised and ruled on in the record, 

ARCAP 13(a)(7)(A), instead citing only to trial exhibits that support one of 

its factual assertions. 

also substantively without merit.  The Town 

has a statutory duty under A.R.S. §§ 9-462.03, -462.04 to establish a 

procedure by which the public may participate in zoning changes.  The 

Town fulfilled its duty in creating an ordinance that complies with the 

statute and participating in public hearings in this case.114  

Nothing in the statutory scheme, the Development Agreement, or the 

e states that the public input process is violated if a subsequent 

act, including a court order, changes the effect of an ordinance.  The Town 

does not identify any legal requirements beyond the citizen review process.  

fulfilled. 

To the extent there is a policy argument that the people of Florence 

on the information they are provided by either their government or a 

 
114 APP445 - (TE#22) at 1 
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developer regarding the potential 

(Opening Br. at 31-32) such a claim would belong to the public, presumably 

against the Town.  By its own admission, the Town is the entity in charge of 

involving the public in a rezoning process and it did so here through public 

hearings and public dissemination of the Comprehensive Master 

Community Plan and the 2007 PUD (id. at 31).  The Town concedes that 

not Town 

Id.)  The Town failed to notify the 

public its limited authority under the Development Agreement namely, 

that it may not derogate the vested rights of the Property owner without 

formally amending the Development Agreement and that it had not been 

formally amended.  That error, however, does not and cannot implicate any 

possible claim against Florence Copper. 

III. The Court should affirm the award of attorneys  fees, as Florence 

reasonable 

Following th
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million.115  The trial court reduced the requested amount by 10% and 

,365.55 in costs.116  

 12-341.01 

Skydive Ariz., Inc. v. Hogue, 238 Ariz. 357, 369 ¶ 50 (App. 2015). 

A. The trial court properly applied A.R.S. § 12-341.01, as Florence
Copper prevailed on a contract dispute

Section 12-341.01 

contract, express or implied, the court may award the successful party 

on a finding 

that: (1) the party prevailed; (2) in a matter that arose out contract; and (3) 

the award is reasonable.  Id. 

A trial court has broad discretion to determine whether a party has met 

these requirements.  In Associated Indem. Corp. v. Warner, the Arizona 

Supreme Court held that, when reviewing a fee award under § 12-341.01: 

The question is not whether the judges of this court would have 
made an original like ruling, but whether a judicial mind, in view 

115 IR#421 
116 APP129 - IR#450 at 7
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of the law and circumstances, could have made the ruling 
without exceeding the bounds of reason.  We cannot substitute 
our discretion for that of the trial judge. 
 

143 Ariz.  567, 571 (1985) (quoting Davis. v. Davis, 78 Ariz. 174, 179 (1954) 

(Windes, J. specially concurring)).  

dgment will not be 

143 Ariz. at 570 71 (quoting Jones v. Queen Ins. Co., 76 Ariz. 212, 

214 (1953)).  In determining whether an award is reasonable, courts are to 

consider a number of factors, including: the merits of the claim/defense, 

whether litigation could have been avoided, whether fees would inflict 

hardship, whether the successful party fully prevailed, and the novelty of 

the legal issue.  Warner, 143 Ariz. at 570

reasonable and justified under the law. 

B. The trial court correctly applied § 12-
declaratory action arose out of a contract dispute on which 
Florence Copper was the successful party 

The trial court correctly ruled 

namely the Development Agreement, wh
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Property.117  

right to enforce its zoning ordinances does not change the analysis, as those 

rights are expressly limited by the Development Agreement.  As the trial 

established by the Development Agreement.  The fact that it also involved 

zoning ordinances does not 118  

have this dispute subject to § 12-341.01 is 

further reflected in the Development Agreement itself, which provides that 

either party may recover fees under § 12- event it becomes 

necessary for a party to this Agreement to bring an action at law . . . to enforce 

119 

-

SK Builders, Inc. v. Smith, 246 

Ariz. 196, 204-205, ¶ 28 (App. 2019).  

ruling should be affirmed. 

 
117 APP124 - IR#450 at 2
118 Id. APP125 at 3 
119 APP272 - (TE#1) PADA at 15, § 36 
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Copper was the successful party,  as the  

interpretation of the Development Agreement and resolved all key issues in 

120  

successful party under A.R.S. § 12 341.01(A) is within the discretion of the 

support it.   Lee v. ING Inv. Mgmt., LLC, 240 Ariz. 158, 161, ¶ 8 (App. 2016) 

(internal quotations omitted). 

The Town argues that, although the case involved discussion of a 

contract, it is more appropriately governed by A.R.S. § 12-348, which 

addresses cases brought by towns.  In relevant part, § 12-348 

addition to any costs that are awarded as prescribed by statute, a court shall 

award fees and other expenses to any party other than this state or a city, 

town or county that prevails by an adjudication on the merits in . . . [a] civil 

Section 12-348(E)(4) also has a $10,000 cap on fee awards. 

 
120 APP125 - IR#450 at 3
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This argument is without merit.  As the trial court ruled, § 12-348 is not 

an exclusive remedy, nor does the cap apply to fees granted under other 

statutes such as § 12-341.01.121  See Kadish v. Ariz. State Land Dept., 177 Ariz. 

322, 328 (App. 1983) -348 bars an 

award of fees against the state under another statute or under equitable 

Mohave Cty. v. Ariz. Dept. of Water Res., 242 Ariz. 492, 493, ¶ 6 

(App. 2017) (concluding that the § 12-348(E)(4) cap does not apply to fees 

awarded under another statute).  See Id.122  

Kadish and Mohave Cty. control, and the Town has offered no argument as to 

why these cases should be ignored or overturned.  Section 12-348 is not an 

exclusive remedy and is therefore not controlling.  Neither it, nor its cap 

apply here. 

 
121 APP126 - IR#450 at 4
122 Id. 
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C. The trial court did not abuse its discretion in awarding 
Florence $1.7 million in  

The trial court appropriately exercised its discretion in determining 

that the Warner nce 

123  Among other things, the trial court found that: 

 T
Copper has been successful in demonstrating that it has 
a vested right to mine copper [on the Property], 

 claim is worth mill 124 

 could not have avoided or settled this 
litigation because the Town made clear that it would 
accept nothing less than shutting down Florence 

125 

 A fee award would not be an extreme hardship to the 
Town, which aggressively engaged in multimillion 

126 

 Florence Copper prevailed with respect to all of the 
relief sought.127 

 Although the case presented some novel legal 
questi

 
123 Id. APP126 at 4 6 
124 Id. APP126 at 4 
125 Id. 
126 Id. APP126 at 4 5 
127 Id. APP127 at 5 
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128

 
nd would further 

with respect to development agreements.129 

Each of these findings is supported by the record and is uncontested 

by the Town in its appeal. 

The trial court appropriately exercised its discretion in determining the 

documented and meet the China Doll 130  See Schweiger v. China 

Doll Restaurant, Inc., 138 Ariz. 183, 187 89 (App. 1989) 

accomplished the result sought in the litigation, fees should be awarded for 

of $1,874,731.82 by approximately ten percent to account for certain 

inefficiencies, the court found that a total fee award of $1.7 million is 

-dollar and similarly-

 
128 Id. 
129 Id. 
130 Id. APP128 at 6 
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of $1.5 million (not accounting for the To -house attorney who worked 

on the matter).131 

The Town argues on appeal that the fee award should be reduced 

on the 

statutory eminent domain action[], Counterclaims and the federal court 

removal and remand 

those actions.  (Opening Br. at 35 36.) 

As to comingling, the trial court found that Florence Copper excluded 

fees incurred for activities related to the eminent domain action and, to the 

extent other fees were included for that count, the lis pendens and the 

rights established by the Dev 132  See Modular Mining 

Sys., Inc. v. Jigsaw Techs., Inc., 221 Ariz. 515, 522, ¶¶ 22 23 (App. 2009) (the 

 

131 Id. APP128 at 6 
132 
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counsels  time entries.133  Whatever block billing exists did not inhibit the 

Town or the court from determining the time spent on specific tasks, as is 

excessive,134 and merely reflects that the issues in the case and the tasks 

performed for the case were inextricably interwoven and all linked to the 

question of the legal effect of the Development Agreement.

IV. 
performance is an available remedy in the event of a breach by the 
Town 

In August 2017, the trial court held that the Development Agreement 

established for Florence Copper vested rights to develop in-situ commercial 

mining operations, that the Town cannot unilaterally change that agreement 

or derogate these vested rights without breaching the agreement and that a 

action and 

contractional 135  

 
133 APP128 - IR#450 at 6
134 APP250 - IR#437 at 12 13 
135 APP109 - IR#239 at 17 
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vested by the Development 

136 

In a subsequent motion for summary judgment on the question of 

mutual agreement, the Town took the position that it maintained the right 

to breach the Development Agreement through zoning, and Florence 

 

The fact that the legislative 
police power in enforcing the 2007 zoning may constitute a 
breach of the Development Agreement, possibly affording a 
judicial 
legislative act in rezoning the property.  Constitutional 
separation of powers requires the court to recognize and give 
effect 
those actions may give rise to a possible breach of contract.137 
 

-situ mining rights 

138 the 

parties and the court discussed how to proceed with the judgment and 

remaining counterclaims (including those dealing with remedies), the court 

 
136 Id. 
137 APP210 - IR#262 at 1 2 
138 APP118 - IR#412 at 21  
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expressing its preference to resolve as many issues as possible in its final 

judgment, asked the parties to brief those issues, including as to fees, costs 

or other relief.139 

Florence Copper moved for a declaratory judgment, seeking a form of 

affirmative judgment that captured the substance and necessary 

implications of the January 3, 2019 minute entry order: that, under the 

Development Agreement, Florence Copper had a vested right to in-situ 

mining on the Property and that if the Town breached the agreement, it had 

the available election of judicial remedies for a breach of contract, specific 

performance or contract damage 140  In support of its motion, Florence 

at least implied that damages 

were the only available remedy, and further discussed the legal and 

equitable bases supporting a specific performance remedy.141 

At oral argument, the trial court asked the Town whether it was 

maintaining the position taken during briefing and argument on the Second 

Motion for Summary Judgment that the only available remedy for any 

 
139 IR#418 
140 IR#443   
141 Id.; see also IR#422 
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breach of the agreement was one for damages, to which the Town 

142 

A. The trial court correctly ruled that Florence Copper could not 
be legally precluded from seeking specific performance 
should the Town breach the agreement 

The trial court granted the motion in its entirety, finding that the 

e into 

the form of a judgment and that, in the event of a breach, Florence Copper 

would have a right to request specific performance.143  The trial court 

subsequently signed a judgment that: 

in the event of a breach of the Development Agreement by the 
Town of Florence, Florence Copper has the available election of 
judicial remedies for a breach of contract, and may elect either 
specific performance or money damages.144 

This Court should affirm t .

Given the discussion in the Opening Brief, it is necessary first to clarify 

The trial court did not rule 

 
142 APP490 - 11 
143 APP120 - IR#449 at 2
144 APP132 - IR#451 at 3
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that Florence Copper is presently or necessarily entitled to specific 

performance.  Rather, it rejected 

supremacy or non-justiciability of zoning law, the Town could never be 

compelled to allow Florence Copper to engage in mining activities protected 

under the Development Agreement.  The order and judgment simply inform 

the parties that, should the Town in the future attempt to impair Florence 

then be enjoined from doing so. 

This ruling is based primarily on the Development Agreement, which 

expressly provides that the non-

145  Although there has not 

yet been a breach, the trial court may, under the Arizona Declaratory 

Judgments Act, r before or after there has been a 

A.R.S. § 12-1833, which is all the court has done here. 

The court further ruled that the underlying claim is appropriate for 

specific performance because it involves 

146 and 

 
145 See APP273 (TE#1) PADA at 16 17 § 44
146 APP121 - IR#449 at 3 (quoting Woliansky v. Miller, 135 Ariz. 444, 446 

(App. 1983)) 
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and the Town (with its yearly budget of $43 million) may be unable to pay 

147  Given these considerations and the contract, the 

court appropriately exercised its discretion to declare that Florence Copper 

would not be precluded from pursuing specific performance should there 

be a breach.  See Ariz. R. Civ. P. 57 

 

B. The Court should r arguments, as they 
 

-trial motion on contract 

remedy and interpretation, the court asked the Town directly whether it was 

arguing that a monetary award is the only available remedy for a breach, a 

position it had maintained to that point.  The Town abandoned its argument: 

148  That should end the 

 
147 Id. (citing Restatement (Second) of Contracts § 360(c) (1981) 

(recognizing that court must consider collectability of damages in assessing 
adequacy of remedy)) 

148 APP490 - 11 
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matt confirm the 

availability of specific performance and the Town has conceded the point. 

substance. 

[i]t is impossible for a court to determine 

whether specific performance is an available remedy as a matter of law 

Br. at 36-37.)  This argument 

most recent position before the 

trial court, it ignores the clear legal authority under § 12-1833 to 

  See also Ariz. R. Civ. P. 57. 

here is no 

. at 37.)  Section 12-

1833 and Ariz. R. of Civ. P. 57 allow the trial court to construe the terms of 

the Development Agreement which is all that is has done here regardless 

of a breach.  Moreover, the Town created the justiciable controversy by first 

raising this issue when it argued in June 2018 that

ruling below, Florence Copper could not mine the Property. 
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roper because FCI 

admits in its Counterclaims and the Joint Pre-Trial Report that it is in breach 

of the PADA and that performance is impossible [and that] specific 

performance is not available to FCI when it is in breach of the agreement

(Opening Br. at 37.)149  

and judgment as one awarding specific performance rather than denying the 

(seemingly abandoned) argument that specific performance would 

be unavailable.  Any question of breach or non-compliance could, of course, 

be raised as a defense at the time a remedy was considered. 

twenty 

restrained by this ambiguous ruling for Br. 

at 37.)  The Town makes no legal argument here why the ruling should be 

overturned. 

 
149 

Counterclaim (IR#367) and the Joint Rule 16 Statement (IR#415), neither of 
which support its argument that Florence Copper is in breach or cannot 
perform under the Development Agreement. 
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To the contrary, the judgment is clear on its face and eminently necessary 

ability to prevent Florence Copper from mining.  If anything, the remaining 

20-year term necessitates the order, as the parties need some clarity as to 

how the Development Agreement may be enforced. 

CONCLUSION 

This Court should affirm the decision and judgment of the trial court 

in its entirety.  The Development Agreement vested rights in Florence 

Copper to conduct for the term of that agreement in-situ copper mining 

operations on the Property.  Those rights remain unimpaired, as neither the 

2007 Rezoning Ordinance nor any other action has affected them.  Having 

succeeded on this dispute over a contract, the trial court properly awarded 

Florence Copper its reasonable attorneys

argument that, because of its inherent police power, it remained free to 

breach the Development Agreement, leaving Florence Copper only the 

inadequate remedy of money damages. 
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Florence Copper further requests that the Court award it its reasonable 

-341.01 and 341. 

 

RESPECTFULLY SUBMITTED this 8th day of May, 2020. 

OSBORN MALEDON, P.A. 

By /s/ Timothy J. Eckstein   
Colin F. Campbell 
Timothy J. Eckstein 
Payslie M. Bowman 
2929 North Central Avenue, Ste. 2100 
Phoenix, Arizona  85012 
 

Attorneys for Defendant/Appellee 
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SUPERIOR COURT OF ARIZONA
MARICOPA COUNTY

CV 2015-000325 08/14/2017

Docket Code 926 Form V000A Page 2

Count 2, the Town seeks to obtain the Property through eminent domain. In the counterclaim, 
FCI contends the complaint should be dismissed. If, however, the case is not dismissed, FCI 

The Town filed a motion for summary judgment arguing that the 2007 Ordinance 
replaced, superseded, and rescinded the 2003 Planned Unit Dev

mining rights before FCI purchased the Property. In the cross-motion, FCI argues that the Court 
should enter summary judgment against the Town and declare that mining is a lawful permitted 
use on the Property, and the 2003 Pre-

ight to mine the entire BHP Mine Overlay Area without 
limitation. 

To summarize the dispute: in 1996 and 2003 the Town supported mining on the Property. 
By 2010-11, it did not. The issue is whether the Town is bound by the 2003 Development 
Agreement. 

II. ANALYSIS OF DEVELOPMENT AGREEMENT

A development agreement is a contract. A.R.S. § 9-500.05(C) applies to development 

part, by mutual consent of the parties to the development agreement or by their successors in 

agreement are binding on, and the benefits of the development agreement inure to, the parties to 
the agreement and to al
development agreements. , 215 Ariz. 146, 153-54, ¶ 28 
(App. 2007). 

ed through 
its language. See ELM Ret. Ctr., L.P. v. Callaway, 226 Ariz. 287, 290-91 (App. 2010). Words are 
given their ordinary, common sense meaning. Aztar Corp. v. U.S. Fire Ins. Co., 223 Ariz. 463, 
469 (App 2010). When the language is plain and unambiguous, it will be enforced as written. 

, 218 Ariz. 262, 267 (2008). In interpreting a contract, 

doubtful contractual term Associated Students of Univ. of Arizona v. Arizona Bd. of Regents,
120 Ariz. 100, 105 (App. 1978). 
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A. The 2003 Development Agreement Unambiguously Allowed Copper Mining on the 
Property 

 In order to place the allegations of this case in context, the Court believes it is important 
to first discuss whether mining operations were allowed by the Development Agreement dated 
December 1, 2003.  

1. In-situ mining is allowed as a non-conforming use under the Development 
Agreement 

 Although the 23-page Development Agreement itself does not mention mining (except 
through incorporation), the Development Agreement expressly establishes and protects the 

the BHP Mine Overlay area. 

 The Development Agreement references and incorporates the PUD dated November 7, 
2003 as set forth in Exhibit B. See
Agreement are hereby incorporated by reference into thi
the Development Agreement and is therefore incorporated into the Development Agreement. 
Exhibit B clearly establishes an allowed non-conforming use of copper mining. The document 

See pages 19, 21, 28. The BHP underground 
Id. at 8. The PUD provides that non-

-
conforming uses by providing: 

7. Non-Conforming Uses of Land -- where, at the time of passage of this PUD, a lawful 
use of land exists which would not be permitted by the regulations imposed by this PUD, 
such use may continue so long as it remains otherwise lawful, provided: 

* No such non-conforming use shall be enlarged or increased nor extended to 
occupy a greater area of land than was occupied at the effective date of the 
adoption or amendment of this PUD. 
* No such non-conforming use shall be moved, in whole or in part, to any portion 
of the lot or parcel other than that occupied by such use at the effective date of 
adoption or amendment of this PUD. 
* If any such non-conforming use of land ceases for any reason for a period of 
more than 180 days, any subsequent use of such land shall conform to the 
regulations specified by this PUD for the district in which such land is located, 
with the exception of the copper mining operations. 

APP105.02
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* No additional structure not conforming to the requirements of this PUD shall be 
erected in connection with such non-conforming use of land. 

PUD at page 30 (emphasis added). In other words, the PUD, which is incorporated by reference 
into the Development Agreement, unambiguously provides that copper mining operations could 
continue on the Property. The point was emphasized in Paragraph 12 of the PUD, which allows 

12. Drill sites -- Drilling, mining or exploration for any minerals, oil, gas or other 
hydrocarbon substances shall be prohibited in the PUD area with the exception of that 
area indicated as the BHP Copper Mine until said mine is closed. 

Id. at page 32 (emphasis added). If the above-referenced facts were not enough, the December 
15, 2003 zoning ordinance itself (No. 356-03) which adopted the zoning in the PUD contains an 

2. The Development Agreement vests the right to mine in the Owner and future 
purchasers for 35 years. 

See Page 

right to develop the Property over a period of years.  

Therefore, Owner requires certain assurances and protection of rights in order that Owner 
will be allowed to complete the development of the Property in accordance with the 
Development Plan over the period of years permitted by this Agreement.  

Id. at page 2. The Development Agreement had a 35-year term. Id. at ¶ 4, page 4. The Court 
finds the following provision to be particularly important: 

3. PLAN APPROVAL AND VESTED RIGHTS. As of the execution date of this 
Agreement, Town, by and through its Mayor and Town Council (collectively, the 

Development Plan. For the term of this Agreement, Owner shall have a vested right to 
develop and use the Property in accordance with this Agreement and the Development 
Plan. The determinations of the Town in this Agreement and the assurances provided to 
the Owner in this Agreement are provided pursuant to and as contemplated by A.R.S. § 
9-500.05 and other applicable law. (Emphasis added) 

APP105.03
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This language is not ambiguous. It is not unclear. The Development Agreement gives the Owner 
vested rights for the term of the Agreement. As previously noted, one of these rights is to 
perform mining operations in the area identified by the BHP Mine Overlay area. The words 

support in-situ mining operations is permitted. Although the language in Paragraph 3 it is clear 
on its face, the language is confirmed in Paragraph 12 of the Development Plan which gives the 
Owner the right to drill, mine or explore for minerals. If mining was limited to its existing or 
historic use, there would be no reason to drill, mine or explore. 

Smith v. 
Melson, Inc., 135 Ariz. 119, 121 (1983). The argument that Merrill would explicitly carve out 
mining rights within the BHP Mine area for a potential joint venture with a mining company 
while simultaneously agreeing to limit his right to commercial-scale recovery of copper is 
nonsensical. 

Accordingly, the vested rights established by the Development Agreement run with the 

Id. at ¶ 5, page 4. There is no question 
that FCI is the successor to Merrill. The Court finds that the 2003 Development Agreement 
unambiguously provided the Owner a vested right to mine copper on the Property, provided that 
the copper mining did not extend beyond the limits established by the BHP Copper Mine 
Overlay area.  

 As a result of the clear and unambiguous language in the Development Plan, the Court 

historic use. The development of commercial in-situ mining is clearly and unambiguously 
authorized by the Development Agreement. FCI is entitled to partial summary judgment against 
any argument to the contrary. 
  

B. The Development Agreement Provided Specific Methods for Amendment 

 A.R.S. § 9-500.05(C) provides that a development agreement may be amended by mutual 
consent of the parties. The Development Agreement contains the following provisions for 
amendment: 

6. DEVELOPMENT PLAN. (a) the development of the Property shall be in accordance 
with the Development Plan and this Agreement unless otherwise amended pursuant to 
this Agreement. 

                  *                         *                    * 
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(c) . . . Town shall not adopt or change any ordinance, regulation or other control that are 
not uniform and that discriminate in their application against the Owner or the Property. 
Owner and Town agree that after this Development Plan has been approved, any and all 
subsequent zoning ordinances or requirements, zoning restrictions, addenda, and 
revisions adopted by the Town will not be applied to the Property except as may be 
required pursuant to Paragraph (f). . .  

(f) the ordinances, rules, regulations, permit requirements, policies or other requirements 
of the Town applicable to the Property and the development of the Property shall be those 
that are now existing and in force for the Town as of the date of the recording of the 
Agreement. Town shall not apply to the Property any legislative or administrative land 
use regulations adopted by the Town or pursuant to an initiated measure that would 
change, alter, impair, prevent, diminish, delay or otherwise impact the development or 
use of the Property as set forth in the Development Plan except as follows: 1) as 
specifically agreed in writing by the Owner; 2) future generally applicable ordinances, 
rules, regulations, and permit requirements. . . of the Town reasonably necessary to 
alleviate legitimate threats to public health and safety. . . 3) adoption and enforcement of 
zoning ordinance provisions governing nonconforming property or uses; 4) future 
planned use ordinances, rules, regulations, permit requirements and other requirements 
and official policies of the Town enacted as necessary to comply with mandatory 
requirements imposed on the Town by County, state or federal laws and regulations. . . 
and 5) future updates of, and amendments to, existing building, plumbing, mechanical, 
electrical, and similar construction and safety related codes adopted by the Town. 
(Emphasis added) 

The Development Agreement also describes in detail how it is to be amended: 

32. AMENDMENTS. No amendment shall be made to this Agreement except by written 
document executed by Town and Owner. Within ten (10) days after the execution of any 
amendment by both parties, the amendment shall be recorded with the Pinal County 
Recorder, Pinal County, Arizona. 

-

21. WAIVER. No delay in exercising any right or remedy by either Town or Owner shall 
constitute a waiver thereof. Waiver of any of the terms of this Agreement of the 
Development Plan shall not be valid unless in writing and signed by all parties hereto. 
The failure of any part [sic] to enforce the provisions of the Agreement or the 
Development Plan or require performance of any of the provisions, shall not be construed 
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as a waiver of such provisions or the fact the right of the party to enforce all of the 
provisions of this Agreement and the Development Plan. 

On two occasions prior to 2007, the Development Agreement was amended and the amendment 
was recorded. (Neither of the amendments involved mining rights.) Evidence is undisputed that 

e on the 
Property.   

III. THE KEY ISSUE IN THIS CASE:  DID ACTIONS IN 2007 ELIMINATE THE 

WITHOUT TOWN APPROVAL?  

police power and is enforceable. The Development Agreement gave the Owner a transferable, 
35-year vested right to mine copper and develop in-situ mining in the Mine Overlay Area. FCI is 
the successor to Merrill. The issue, then, becomes whether the actions of the Town and Merrill in 
2007 eliminated this vested right. 

residential real estate market booming, Merrill was concerned about residential development, not 
mining. Mining was not discussed. Merrill offers uncontroverted testimony that Merrill and FCI 

In 2006-
07, t

IV. :  IS THE TOWN 
ENTITLED TO SUMMARY JUDGMENT BECAUSE UNCONTROVERTED 
EVIDENCE DEMONSTRATES THAT THE RIGHT TO MINE WAS 
SUPERSEDED OR ABANDONED?  

 The zoning for the Property in the Development Agreement is I-1 (light industrial). In 
2007, zoning on the Property was changed from I-1 to residential. The Town argues that the 

The Court 
disagrees. The 2007 Ordinance, a legislative action, does not fall within any of the exceptions 
listed in section 6(f) of the Development Agreement and therefore cannot be applied to the 
Property. See Redelsperger v. City of Avondale, 207 Ariz. 4
find that the Zoning Ordinance represented legislative action because it declared a public policy 

Wait v. City of Scottsdale, 127 Ariz. 
nt of the original zoning ordinance is a legislative function, and 

we fail to see why the amendment of an ordinance should be of a different character. We accept 
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In the referenced discussions between Mr. Merrill and/or his representatives and Mr. 
Mannato and/or Mr. Patel, the topic of in-
Arizona property was never raised nor talked about. Nobody representing Mr. Merrill 
ever explicitly stated to Mr. Patel or Mr. Mannato that Mr. Merrill intended to give up 
whatever right he may have had to conduct mining on the property as part of the 2007 
rezoning enactment. . . The discussions between Mr. Merrill and/or his representatives 
and Mr. Patel and/or Mr. Mannato preceded the adoption of Town of Florence Ordinance 
No. 460-07. 

an amendment of the Development Agreement that eliminated vested rights when undisputed 
evidence shows that the parties did not discuss the alleged amendment? 

 Second, Merrill offered uncontradicted testimony that he never consciously intended that 
the zoning amendment would extinguish the right to mine copper. See, e.g., Merrill depo. at 
101:4-19; 119:13-

Q: And the copper mining never came up in the discussion of the 2007 PUD because it 

A: No. Again, the mining question was never an issue, ever. 

Id. at 220:6- the

example, the email from Merrill manager Jan Dodson on February 21, 2007 indicates that the 
requested zoning change is a stand-alone issue from the Development Agreement. She writes, 

processed as a stand alone zoning document? We have not made an application requesting any 

suggests that the Town believed a change needed be made to the Development Agreement. 
Moreover, from 2007 through 2009, Merrill was in negotiations to sell the Property to a mining 
company. Such discussions are consistent wit

mineral lease rights on the adjacent State Trust Land. 

 The Town argues that the change in zoning demonstrates that Merrill intended to 
abandon mining. To support this claim, the Town seems to argue that increasing residential 

Property. It is not. Based on his testimony, Merr

APP107.01
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depo. at 41:5-17 (development agreement needs to be recorded so anyone who went through 
chain of title would know what the rights were). See also A.R.S § 33-416. The undisputed fact 
that there was no recorded amendment to the Development Agreement is evidence that there was 
no change to the Development Agreement. 

C. Means is Ambiguous; Evidence Supports the 
A Signature as Not 
Written Consent to Waive Mining Rights 

ndeed, on March 21, 2007, Merrill 
signed Exhibit B which reads: 

The undersigned is/are the owner(s) of the subject land described in Exhibit A hereto that 
is subject of the PUD Rezoning Amendment Application PZ-6051- -
6051- his document, the undersigned agrees and consents to all the 
conditions imposed by the Florence Town Council in conjunction with the approval of 
PUD Rezoning Amendment Application PZ-6051-
waives any right to compensation for diminution in value pursuant to Arizona Revised 
Statutes § 12-1134 that may now or in the future exist as a result of the approval of PUD 
Rezoning Amendment Application PZ-6051-R. Except as expressly set forth in 
Amendment PZ-6051-R and its Conditions of Approval, nothing herein shall constitute a 

- referenced statutes. 

 The Court does not believe that the Consent to Conditions is clear and unambiguous 
when viewed in the context of this case.

 The Ordinance itself places a specific limitation on the Consent to Conditions. Paragraph 

Proposition 207 [A.R.S. § 12-1134] pursuant to the waiver attached her

-Kelo Proposition 207, the Private Property Rights Protection Act, not a waiver of 
non-conforming uses. Moreover, the waiver it

ordinance mentions mining or expressly states that a pre-existing nonconforming use would not 
continue. In other words, there are no conditions imposed on mining in the ordinance. Finally, 

PZ-6051- sts 
that a pre-existing nonconforming use was eliminated, and given that the Town admits that there 
was no discussion with Merrill or his representatives that suggested such a result, the Consent to 
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Conditions cannot, as a matter of law, be read to waive M
nonconforming use vested by the Development Agreement. 

 In short, the Development Agreement expressly requires the Owner to affirmatively 
manifest its intent in writing before a right vested by the Development Agreement could be 
changed. State law says that a Development Agreement can only be modified by mutual consent. 
Here, evidence supports the argument that Merrill did not provide such consent.  Merrill says he 
did not assent; the Town admits that the topic was never discussed. What the Consent to 
Conditions means is, at worst, ambiguous.   

D. The Non-conforming Use (i.e., the mine) was not Closed or Abandoned 

 Abandonment of mining is specifically defined in the Development Agreement. It means 
closure of the mine; it does not mean the cessation of copper mining operations for extended 
periods of time. See
nonconforming uses under the Development Agreement can be abandoned if they cease for more 
than 180 days. Mining rights, however, can only be abandoned or given up by closing the mine 
(or by modifying the Development Agreement).   

 As a matter of undisputed fact, the mine was not closed. Although undisputed evidence 
indicates that Merrill investigated steps to close the mine, he never instituted closure 
proceedings. See Merrill depo. at 69:12-14 (the mine was not closed). No Closure Plan has ever 
been submitted for the Property. The in-situ well permits have not expired and the wells have not 
been closed. Thus, absent a mutually agreed change to the Development Agreement, the right to 
mine continues to this day. 

E. 
Mine 

 After FCI purchased the Property, FCI (or its predecessor, Curis) attempted to obtain 

needed to be changed. As noted above, the right to mine was a vested right that ran with the 
Property. A zoning change was irrelevant if the Owner had a right to a vested nonconforming 
use. By initially pursuing a rezoning amendment, FCI did not waive the vested rights established 
by the Development Agreement. 

 In short, in 2009 FCI either had a vested right to mine based on the dealings between 
Merrill and the Town or it did not. If FCI had a vested right, it did not lose that right by years 
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Plan amendment certainly was not an amendment to the Development Agreement. Statements 
from Curis or FCI years after the fact have no apparent relevance to actions taken by Merrill and 
the Town in 2007. And even if FCI held a subjective belief that rezoning was legally necessary 
rather than just politically advisable, such belief does not vary the terms of a contract entered 
into years before by third parties.2

F. Conclusion  

 The Court finds that admissible evidence supports the argument that the Development 

supporting the claim that Merrill did not abandon the right to mine the Property or give up the 

for summary judgment is denied.  

V. :  IS FCI ENTITLED TO 
SUMMARY JUDGMENT BECAUSE NO TRIABLE ISSUE OF FACT EXISTS 
ON THE QUESTION OF WHETHER THE MINING RIGHTS VESTED BY THE 
DEVELOPMENT AGREEMENT WERE RESCINDED OR ABANDONED?

 Because the Town is not entitled to summary judgment, the issue then becomes whether a 
triable issue of fact remains on ould a factfinder conclude 
that Merrill traded the vested mining rights for increased residential densities which, at the time, 

Briefly summarized, FCI argues that there is no triable issue of fact on this question 
because: 1) the Development Agreement created a vested right to mine which could only be 
eliminated by mutual agreement in writing; 2) Merrill offers uncontroverted testimony that he 
did not enter an amendment to the Development Agreement that eliminated the right to mine; 3) 
the Town admits that mining was not discussed in 2007 when the zoning ordinance was amended 
and 4) the Town admits that the Development Agreement was never amended. 

  
 In response, the Town argues that the 2007 change of zoning was not a breach of the 

that a change in zoning to residential zoning (which was inconsistent with mining) did not 
require an amendment to the Development Agreement because it was an authorized change to 

issue of whether Merrill consented to a change in the Development Agreement in 2007. The 
Court reserves the issue of Rule 403 admissibility of this evidence for another day. 
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the PUD. The Court concludes that there is a triable issue of fact 
motion. 

The starting point for this analysis is the recognition that the 2007 zoning ordinance (No. 
460-07) was initiated by Merrill. (Although FCI argues that the Town requested that the Property 
be designated residential and the industrial zoning moved elsewhere within the development, 
there is no question that Merrill initiated the petition seeking to rezone his property.) The efforts 

request, Merrill submitted a revised PUD which did not include the BHP Mine Overlay. At the 
time he made the request for the zoning change, Merrill sought the zoning change to increase 
allowable residential densities on the Property which, in turn, increased the value of his property 
holdings.  

 Although Ordinance No. 460-07 does not specifically mention mining or any elimination 
of mining rights, it does purport to supersede the Development Agreement by providing the 
following: 

6. The Merrill Ranch Master Development Plan, dated January 26, 2007, as may be 
amended to reflect the final stipulations of Town Council approval, shall supersede any 
previously accepted development Plan, Master Development Plan, or PUD Development 
Guide for the Merrill Ranch PUD. (Emphasis added) 

nguage quoted above was approved by 
-- if not suggested by --

that Merrill would be able to support. On page 8 of the attachment to the letter, the attorney 

language. See Merrill depo. at 215:16-21.

In addition, the Merrill Ranch Master Development Plan dated January 26, 2007 prepared 

not reference mining or a mine overlay. See Exhibit 14 at 12-14. Specific references to mining in 

such a reference is evidence that he did not. The 2007 PUD was enacted as part of the zoning 
or
Court has already concluded that the Consent to Conditions is not clear and unambiguous.  
Evidence thus supports the claim that Merrill acknowledged a change to the Development Plan 
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requirement of section 32 of the Development Agreement. 

Merrill testified that copper mining was not on his mind in 2007 when the Ordinance was 
enacted. However, he also testified that he believed that the Property needed to be rezoned after 
the 2007 PUD if the Property was to be mined. See Merrill depo. at 187:3-5, 18-21. Although 
Merrill did not believe that rezoning would be a problem, his post-2007 belief that the Property 

to initiate mining operations. See Exhibit 47. This is evidence that Merrill believed that an 
unfettered and vested right to mine the Property no longer existed. Of course, Merrill also said he 
would not have had discussions with mining companies for the sale of the Property from 2007 to 
2009 if he 

The fact that Merrill filed a Site Investigation Plan for the Closure of the Florence Copper 
In-Situ Mine Project is a double edged sword suggesting an issue of fact. On the one hand, the 
evidence suggests that Merrill had no intention of mining and therefore was content to have the 
vested right to mine traded for increased density. On the other hand, the fact that he never 
followed through with a Closure Plan suggests that Merrill did not intend to abandon mining and, 
if fact, did not do so. 

The evidence cited above supports the argument that, in exchange for increased 
residential densities, Merrill agreed to a plan that would not allow mining on the Property 

in writing to a change in the Development 

be sure, no amendment to the Development Agreement was ever recorded. But the Zoning 
Ordinance is a matter of public record, so the purposes of recording were arguably satisfied and 
potentially waived. FCI cannot dispute that it had both actual and constructive notice of zoning 
on the Property. 

 In conclusion, the Court finds that admissible evidence supports the argument that Merrill 
consented in writing to a change in zoning that traded an unfettered right to mine the Property for 
increased residential zoning density which required a change in zoning if the owner wanted to 

ied. 
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I.  BACKGROUND 

7 Zoning 
Ordinance replaced, superseded, and rescinded the 2003 Planned Unit Development Plan 

nonconforming mining rights before FCI purchased the Property. FCI argues that the Court 
should enter judgment against the Town and declare that mining is a lawful permitted use on the 
Property, and the 2003 Pre-Annexation Development Ag

 To summarize the dispute: in 1996 and 2003 the Town supported mining on the Property. 
By 2010-11, it did not. The issue is whether the parties are bound by the 2003 Development 
Agreement. 

II. ANALYSIS OF DEVELOPMENT AGREEMENT AS SET FORTH IN THE PRIOR 
RULING 

 A development agreement is a contract. A.R.S. § 9-500.05(C) applies to development 
reement may be amended, or canceled in whole or in 

part, by mutual consent of the parties to the development agreement or by their successors in 

agreement are binding on, and the benefits of the development agreement inure to, the parties to 

development agreements. , 215 Ariz. 146, 153-54, ¶ 28
(App. 2007). 

its language. See ELM Ret. Ctr., L.P. v. Callaway, 226 Ariz. 287, 290-91 (App. 2010). Words are 
given their ordinary, common sense meaning. Aztar Corp. v. U.S. Fire Ins. Co., 223 Ariz. 463, 
469 (App 2010). When the language is plain and unambiguous, it will be enforced as written. 

, 218 Ariz. 262, 267 (2008). In interpreting a contract, 
contract, before disputes arise, are the best evidence of the meaning of 

Associated Students of Univ. of Arizona v. Arizona Bd. of Regents,
120 Ariz. 100, 105 (App. 1978). 
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* No additional structure not conforming to the requirements of this PUD shall be 
erected in connection with such non-conforming use of land. 

PUD at page 30 (emphasis added). In other words, the PUD, which is incorporated by reference 
into the Development Agreement, unambiguously provides that copper mining operations could 
continue on the Property. The point was emphasized in Paragraph 12 of the PUD, which allows 
drilling, mining and exploration for copper within the area in

12. Drill sites -- Drilling, mining or exploration for any minerals, oil, gas or other 
hydrocarbon substances shall be prohibited in the PUD area with the exception of that 
area indicated as the BHP Copper Mine until said mine is closed. 

Id. at page 32 (emphasis added). If the above-referenced facts were not enough, the December 
15, 2003 zoning ordinance itself (No. 356-03) which adopted the zoning in the PUD contains an 
attac See Exhibit 84, pg. 2. 

-speak. It does not mean suspending operations. The 
Development Agreement recognized that the mine could be dormant for years before copper 
recovery was initiated. The Development Agreement clearly established that maintaining a 
dormant mine was not the equivalent of closure. 

2. The Development Agreement vests the right to mine in the Owner and future 
purchasers for 35 years. 

See Page 
s

right to develop the Property over a period of years.  

Therefore, Owner requires certain assurances and protection of rights in order that Owner 
will be allowed to complete the development of the Property in accordance with the 
Development Plan over the period of years permitted by this Agreement.  

Id. at page 2. The Development Agreement had a 35-year term. Id. at paragraph 4, page 4. The 
Court finds the following provision to be particularly important: 

3. PLAN APPROVAL AND VESTED RIGHTS. As of the execution date of this 
Agreement, Town, by and through its Mayor and Town Council (collectively, the 
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B. The Development Agreement provided specific methods for amendment 

A.R.S. § 9-500.05(C) provides that a development agreement may be amended by 

concerning amendment: 

6. DEVELOPMENT PLAN. (a) the development of the Property shall be in accordance 
with the Development Plan and this Agreement unless otherwise amended pursuant to 
this Agreement. 

*                         *                    * 
(c) . . . Town shall not adopt or change any ordinance, regulation or other control that are 
not uniform and that discriminate in their application against the Owner or the Property. 
Owner and Town agree that after this Development Plan has been approved, any and all 
subsequent zoning ordinances or requirements, zoning restrictions, addenda, and 
revisions adopted by the Town will not be applied to the Property except as may be 
required pursuant to Paragraph (f). . .  

(f) the ordinances, rules, regulations, permit requirements, policies or other requirements 
of the Town applicable to the Property and the development of the Property shall be those 
that are now existing and in force for the Town as of the date of the recording of the 
Agreement. Town shall not apply to the Property any legislative or administrative 
land use regulations adopted by the Town or pursuant to an initiated measure that 
would change, alter, impair, prevent, diminish, delay or otherwise impact the 
development or use of the Property as set forth in the Development Plan except as 
follows: 1) as specifically agreed in writing by the Owner; 2) future generally 
applicable ordinances, rules, regulations, and permit requirements. . . of the Town 
reasonably necessary to alleviate legitimate threats to public health and safety. . . 3) 
adoption and enforcement of zoning ordinance provisions governing nonconforming 
property or uses; 4) future planned use ordinances, rules, regulations, permit requirements 
and other requirements and official policies of the Town enacted as necessary to comply 
with mandatory requirements imposed on the Town by County, state or federal laws and 
regulations. . . and 5) future updates of, and amendments to, existing building, plumbing, 
mechanical, electrical, and similar construction and safety related codes adopted by the 
Town. (Emphasis added) 

The Development Agreement also describes in detail how it is to be amended: 

32. AMENDMENTS. No amendment shall be made to this Agreement except by written 
document executed by Town and Owner. Within ten (10) days after the execution of any 
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amendment by both parties, the amendment shall be recorded with the Pinal County 
Recorder, Pinal County, Arizona. 

-

21. WAIVER. No delay in exercising any right or remedy by either Town or Owner shall 
constitute a waiver thereof. Waiver of any of the terms of this Agreement of the 
Development Plan shall not be valid unless in writing and signed by all parties hereto. 
The failure of any part [sic] to enforce the provisions of the Agreement or the 
Development Plan or require performance of any of the provisions, shall not be construed 
as a waiver of such provisions or the fact the right of the party to enforce all of the 
provisions of this Agreement and the Development Plan. 

On two occasions prior to 2007, the Development Agreement was amended and the 
amendment was recorded. (Neither of the amendments involved mining rights.) Evidence is 

mine on the Property. In fact, the Town does not contend that the Development Agreement was 
amended.  

 Finally, amendment of a development agreement is not the same as amending a zoning 
ordinance. Amending zoning, without more, cannot change rights vested in a development 
agreement. 

III. FCI ACQUIRES THE PROPERTY 

 From 2006 through 2009, Merrill negotiated with Hunter Dickenson to sell the Property. 

August 2009, HDI was the successful bidder for 1162 acres of the Property for approximately 
$8000 per acre. See Exhibit 51. 

 To make matters even more confusing, 160 acres of the 350 acre mining site is owned by 
the State of Arizona. Merrill leased the mining rights on the State land, and the State was 

realized. 

In August, 2009, the State Land Department was looking for someone to take over 
See

State Lease land based on cash and stock. 
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C. Finding #3: The Town failed to show that Merrill affirmatively intended to give up 
vested mining rights. Therefore, there is no mutual agreement to modify vested 
mining rights and Merrill never waived or abandoned mining rights.

 The Court finds that the Town failed to demonstrate by the preponderance of the 
evidence that Merrill affirmatively intended to give up the vested mining rights or otherwise 
waived or abandoned those rights.2

1. Merrill never manifested an objective intent to trade vested mining rights for 
increased density residential zoning 

 For several reasons, the Court finds by a preponderance of the evidence that Merrill never 
manifested an objective intent to trade vested mining rights for increased residential zoning, and 
he never manifested an objective intent to abandon mining at the Property. 

 First, there was no amendment to the portion of the Development Agreement that gave 
the owner of the Property the vested right to mine. Other amendments to the Development 
Agreement made clear what portions of the Development Agreement were being amended. 
Amendment 2 to the Development Agreement gave Merrill the right to increase density in 
exchange for payment of additional money. Not one word mentions mining. See Exhibit 86. Mr. 
Eckhoff acknowledged that after the Second Amendment the original Development Agreement 
remained in force except as amended. The Town never asked for or negotiated an amendment to 
the Development Agreement that would give up mining rights. 

Second, there is no evidence that Merrill and the Town discussed mining during the 2007 
rezoning. The Town stipulated that no Town representative ever spoke to Merrill or his 

radar in 2007. The lack of discussion persuasively demonstrates that neither party had an 
expressed intent to eliminate mining. In fact, credible testimony established that the Town had 
been historically favorable to mining development until well after 2007. There was no historical 
evidence from 2003 through 2007 and thereafter until 2010 that anyone at the Town was publicly 
opposed to the mine. Merrill had no reason to think the existing vested mining rights in the 2003 
Development Agreement were at risk and needed affirmative protection. There is no evidence of 
a quid pro quo for relinquishing the mine. The increased density had been established in 

affirmatively maintain or preserve a nonconforming use. The distinction is not important. 
Regardless of who carries the burden, evidence clearly established that Merrill affirmatively 
maintained and preserved the nonconforming mining rights. In other words, FCI proved that 
Merrill affirmatively preserved the nonconforming use. 
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Amendment 2, and mining is not mentioned. Instead, in Amendment 2 Merrill agreed to pay 
additional money in the event the Town approved the increased density in the PUD amendment.  

Third, Merrill credibly testified that he did not give up or change mining rights in the 
Development Agreement. See
into any amendment to the 2003 PADA that eliminated any rights to mining as referred to in the 

rrill Depo. at 79:24-

i.e., once 
the mine was finished the property could be developed for other purposes. 

extending through 2009 when he lost the Property, Merrill had discussions with mining 
companies in an attempt to sell the right to mine. Merrill never discussed zoning with the mining 
companies and never disclosed that the Property needed to be rezoned. The fact that Merrill 
negotiated to sell the Property to a mining company is strong evidence that Merrill had no 
contemporaneous belief that he had agreed to eliminate mining. The evidence clearly established 

Having the property zoned with a higher density while maintaining mining as a nonconforming 
use allowed Merrill the best of both worlds, especially when State owned land (which was not 

shortly before the rezoning Merrill signed a 10-year agricultural lease on the Property which 
specifically preserved the right to enter the Property for the purposes of mining exploration 
drilling. Exhibit 141, p. 4. All of these actions conclusively demonstrate that Merrill intended to 
retain mining rights. 

 Fifth, when viewed in context with the other evidence, the more persuasive documents do 

or the elimination of mining. Nothing in the Zoning Ordinance says that the nonconforming uses 
grandfathered into the Development Agreement are eliminated. In fact, paragraph 23 reads as 

portions of the Merrill Ranch Development Agreement that may be found to be in conflict with 

the PUD -- not the Development Agreement. If the Ordinance was in conflict with the 
Development Agreement, the parties needed to work through the differences. There is no 
evidence that the parties did so, leaving the conclusion that the zoning change did not change the 

administrator, admitted that changing and amending the zoning does not amend the Development 
Agreement. 
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rights vested by the Development Agreement. The lack of amendment to the Development 
Agreement is confirmed 
For example, the email from Merrill manager Jan Dodson on February 21, 2007 indicates that 
the requested zoning change is a stand-alone issue from the Development Agreement. She 

Why are they [the PUD zoning changes] holding us back from getting our PUD 
Amendment processed as a stand alone zoning document? We have not made an application 

Tow
the Development Agreement. 

Merrill and the Town negotiated for over a year regarding the terms of the 2007 rezoning. 
But not once during this year did mining rights come up. Instead, the lengthy correspondence 
and documents shared between the parties reflect negotiations over numerous other conditions, 
including realignment of Attaway Road, the timing and amount of certain fee payments and 
planning approvals, and spe

because they do not comply with the Development Agreement. Exhibit 18, pp. 2-3. The Town 
never hinted rezoning did away with rights vested by the Development Agreement, and the 
Town never suggested that the Development Agreement needed to be amended. 

Sixth, the copper mine was a valuable asset. The Property is listed in the Merrill Trust 
document dated September 2003 (Exhibit 223 at 2224) as containing over 1.1 billion pounds of 
copper. The quid pro quo for annexation was the preservation of mining on the Property. There 
is no persuasive evidence that Merrill would simply give away the right to mine. 

Seventh, the mine was never closed. Merrill spent hundreds of thousands of dollars to 
monitor and maintain environmental permits for the mine, both before and after rezoning. Mr. 
Mears is a geologist who worked for Brown and Caldwell, the consulting firm that prepared the 

ADEQ or the EPA. Closure of the pilot test wells is not a closure of the entire mine. See Exhibit 

to minimize monitoring costs of the pilot test facility while keeping the mine open and permits 
active. 
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The Brown and Caldwell position was persuasively set forth in a March 18, 2009 letter: 

Although Merrill did not conduct any further mine development or testing activities, all 
environmental permits, issued by several state and federal regulatory agencies, have been 
maintained in the event that the mining project were to proceed. The permits require a 
number of on-going monitoring, compliance, and reporting activities. 

Unfortunately these activities cannot be legally discontinued without first obtaining 
ctivities. These 

permits and attendant compliance requirements are discussed in more detail below. 

Exhibit 48, p. 1. Mr. Mears credibly testified that Brown and Caldwell was hired to maintain the 
mining permits. Maintaining mining permits is inconsistent with abandoning the right to mine. In 
short, appropriate state and federal regulatory permits were maintained. This mine was never 
close to being closed. There was no closure and no abandonment. 

2.  The Town never contemporaneously expressed intent to Merrill that the 2007 change 
in zoning affected vested mining rights  

section above, the Court found that Merrill did not consent to the elimination of mining. This 
should end the inquiry. Lest there be any doubt, however, the Court also finds by the 
preponderance of the evidence that the Town never contemporaneously expressed the intent to 
Merrill that the change in zoning negatively affected vesting mining rights. Undisputed evidence
established that the Town never communicated to Merrill a belief that the change in zoning 
affected the vested mining rights. In fact, persuasive evidence showed that the Town not only 

se the issue for fear that 

Undisputed evidence demonstrates that the Town never raised the issue of mining or the 
waiver of mining rights with Merrill or any of his agents during discussions of the 2007 Zoning 
Ordinance. The fact that neither Merrill nor the Town discussed the elimination of the 
nonconforming mining rights strongly supports the conclusion that there was no mutual 
agreement that mining rights were eliminated. 

The Court found persuasive the testimony from Dr. Longley that discussions about or 
opposition to the copper mine were not in the public discourse in Florence in 2003-2007. Thus, 
Merrill had no reason to believe the Town was interested in ending mining. 
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interpreting conduct; it means the external expression of intention as distinguished from 

The Town mayor at the time, Tom Rankin, testified that he spoke with Town 

good for the Town. He admitted that his views were never communicated to Merrill, and he 
provided the explana

adop
ambiguity. See
has no reason to know of any different meaning and the second party has reason to know the 
meaning attached by the first party). Moreover, this testimony provides persuasive evidence that 
the Town knew Merrill was not interested in giving away the right to mine in 2007. If the Town 

the mining rights away. 

When viewed in context with the other evidence, the documents are not ambiguous. 
Nevertheless, even if one assumes an ambiguity, the Town should not be able to take advantage 
of ambiguous provisions through hidden intent. If the Town wanted to eliminate mining, it 
should have raised the issue and executed an appropriate amendment to the Development 
Agreement in accordance with the mandated procedure for amendment instead of adopting a 
tortured interpretation of amendments to the PUDs. 

3.  Conclusion 

In conclusion, the preponderance of the evidence firmly demonstrates that there was 
never any mutual agreement to eliminate nonconforming mining rights. Neither side expressed 
an intent to abandon mining. The preponderance of the evidence firmly demonstrates that Merrill 
never waived or abandoned mining rights. Since undisputed evidence indicates that FCI was the 
successor to Merrill, FCI continues to have a vested right to mine that cannot be altered by the 

D.  Finding #4: In light of all of the other 
persuasive.
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provision out of context. Nonconforming mining rights are vested by the Development 
Agreement, and amendments to the Development agreement must be in writing and recorded. 

vested mining rights. Third, as noted above, a change in zoning does not demonstrate an intent to 
eliminate a use that is nonconforming under either zoning classification. 

March 21, 2007, Merrill signed Exhibit B which reads: 

The undersigned is/are the owner(s) of the subject land described in Exhibit A hereto that 
is subject of the PUD Rezoning Amendment Application PZ-6051- -
6051-
conditions imposed by the Florence Town Council in conjunction with the approval of 
PUD Rezoning Amendment Application PZ-6051-
waives any right to compensation for diminution in value pursuant to Arizona Revised 
Statutes § 12-1134 that may now or in the future exist as a result of the approval of PUD 
Rezoning Amendment Application PZ-6051-R. Except as expressly set forth in 
Amendment PZ-6051-R and its Conditions of Approval, nothing herein shall constitute a 
waiver of any o - referenced statutes. 

 The Court does not believe that the Consent to Conditions is clear and unambiguous 
when viewed in the context of this case. 

 The Ordinance itself places a specific limitation on the Consent to Conditions. Paragraph 

Proposition 207 [A.R.S. 12-

post-Kelo Proposition 207, the Private Property Rights Protection Act, not a waiver of 

Town Council
Ordinance mentions mining or expressly states that a pre-existing nonconforming use would be 
discontinued. In other words, there are no conditions imposed on mining in the ordinance. 
Finally, the waiver itself contains a final sentence that was added by Merrill. This sentence 

-6051-R and its 
See also Exhibit 160 (in discussing 

concept and provides the appropriate safeguards to us that we are not waiving any rights for 
future unknown land-use actions the town may take outside the scope of the amendment or the 
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The Consent to Conditions also should be read in context with other communications 
h

the Development Agreement. See Exhibit 18. In a letter to the Mayor and Town Council on 
March 23, 2007, Mr. DiTullio wrote: 

The owner of the property has in place a development agreement negotiated with the 
Town that sets the rules and guidelines which have governed the expectations and 
development planning for this project. The proposed set of stipulations from Town staff 
contains certain attempts to modify certain aspects of the development agreement that we 
cannot agree to in their proposed form, as they significantly impact bargained for and 
previously approved development and value variables of this project. 

Exhibit 20, p. 6. This letter and other contemporaneous documents demonstrate that the 2007 
Zoning Ordinance was not intended to modify the Development Agreement. Given that nothing 
in the Zoning Ordinance suggests that a pre-existing nonconforming use was eliminated, and 
given that the Town admits that there was no discussion with Merrill or his representatives that 
suggested such a result, when viewed in conjunction with other evidence the Consent to 

Agreement. At best, the waiver does not give up nonconforming rights vested by the 
Development Agreement. At worst, the waiver is ambiguous and the evidence taken in context 

s that Merrill abandoned mining and that the 
Town abandonment ordinance somehow trumps the clear and unmistakable language in the 
Development Agreement. As noted above, persuasive evidence indicates that Merrill did not 
abandon the nonconforming use. Moreover, abandonment of mining is specifically defined in the 
Development Agreement.3 It means closure of the mine; it does not mean the cessation of copper 
mining operations for extended periods of time. See Development Plan at sections 7 and 12. 

abandoned if they cease for more than 180 days. Mining rights, however, can only be abandoned 
or given up by closing the mine (or by modifying the Development Agreement). This exception 
is logical and necessary, because everyone recognized that the mine could be dormant for some 
time, and the te
something much different than closing a store or restaurant. 

3. The Development Agreement was approved by the Town Council and recorded as a quid pro 
quo for annexation. It carves out nonconforming mining as an exception and allows the mine to 
remain dormant. The notion that a specifically detailed term is rendered moot by a Town 
ordinance defining general abandonment of nonconforming uses defies logic. 
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As a matter of undisputed fact, the mine was not closed. Although undisputed evidence 
indicates that Merrill investigated steps to close the mine, he never instituted closure 
proceedings. See Merrill depo. at 69:12-14 (the mine was not closed). No Closure Plan has ever 
been submitted for the Property. The in-situ well permits have not expired and the wells have not 
been closed. Appropriate federal and state mining permits have been maintained. Thus, absent a 
mutually agreed change to the Development Agreement, the right to mine continues to this day.  

s rezoning applications provide 
persuasive evidence that Merrill abandoned mining. There was no evidence that Merrill told 
anyone from Curis/HDI/FCI that he gave up unfettered mining rights under the Development 
Agreement with the understanding that he would have to later rezone in order to gain mining 
rights.  

Mr. McGee credibly testified that he started working with the Town in 2009 and the 
Town initially was positive towards mining, but told HDI/Curis that it needed a General Plan 
Amendment. In August 2010 the Town told FCI that it needed to seek rezoning. See Exhibit 170 

that the Town always made it clear to Curis/FCI that it had to go through a General Plan 
Amendment and zoning change in order to mine. 

 The Court was persuaded that defendant made a business decision to try to work 
cooperatively with the Town. See Exhibit 174. This was a reasonable business decision borne out
of necessity and was not a waiver or intentional relinquishment of the right to mine. If defendant 

years of litigation would have been avoided. Given the Tow
had no reason in 2009 to believe the process would be as contentious as it has turned out to be. 
The fact that defendant sought rezoning does not outweigh the other strong evidence supporting 

do disclosures to the Canadian securities regulators demonstrate that 
FCI/Curis concede that rezoning was necessary.4

4. The statements to the securities regulators are not inaccurate. Indeed, if FCI lost this litigation 
it would be forced to obtain a zoning change from the Town. 
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SRK Consulting (U.S.), Inc. 
3275 West Ina Road, Suite 240 
Tucson, Arizona 
USA  85741-2152 
e-mail:  tucson@srk.com 
web:  www.srk.com 
Tel: 520.544.3688 
Fax: 520.544.9853 

MEMORANDUM 

To: Robert Schafer. 
Copy to: 
From: Corolla Hoag, R.G., Principal Geologist, SRK 
Date: September 25, 2006 Project Number: 
Subject: Brief Summary of Status of Florence Project 

This memorandum is in response to a request for a brief summary of the status of the 
Florence In-Situ Leach Project with commentary on major issues to be considered going 
forward.  SRK does not have in its possession all the documents necessary to verify all of 
the statements and observations stated herein.  This summary is provided based on a 
limited number of available documents1 and on personal knowledge for informational 
purposes only; the statements need to be verified by a thorough document review process.  
Verification of all technical aspects and a complete summary would be prepared in 
advance of preparing a scope of work for a final feasibility studies and is outside the 
scope of this memorandum.  Vanguard Properties/Merrill Mining is the current owner of 
the property.  A large number of documents prepared by previous owners of the property 
and by various environmental consultants are available on site for detailed review.
Additional reports and records are available on file with the Arizona Department of 
Environmental Quality (ADEQ), U.S. Environmental Protection Agency (EPA), Arizona 
State Mine Inspectors Office (ASMIO), Arizona State Land Department (ASLD), and 
other governmental agencies.   

1. INTRODUCTION 
Previous owners Magma Copper Company (Magma) and BHP Copper Inc. (BHP) 
performed scientific, technical, environmental, engineering, mine planning, and 
permitting work on the project from 1995 to 1999.  Complete descriptions of each aspect 
of the study can be found in the BHP Copper Final Pre-Feasibility Study.  Not all of the 
volumes were finalized by the time BHP ceased operations in 1999, but draft digital 
versions exist for those that were not completed.  The volumes include Volume I 
Executive Summary (draft only), Volume II Geology (completed), Volume III 
Environmental Permitting, Legal Affairs, and Community Relations (completed), 
Volume IV Hydrologic and Metallurgical Evaluations (completed), Volume V 
Engineering (draft only), Volume VI Mine Facility Design and Financial Analysis 
(analysis completed, draft text).  An addendum report, Field Test Results, was in an 
incomplete draft stage at the end of October 1999 and was not finalized owing to the loss 
or reallocation of key BHP employees. 

The text below is a slightly shortened version of the Executive Summary from the Final
Pre-Feasibility Study.  Section 12 provides conclusions and recommendations based on 

1 A large portion of this memorandum is taken directly from the draft Volume I Executive Summary from 
the BHP Copper Final Pre-Feasibility Report, which was originally co-authored by C. Hoag. 
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leaching, and (2) in-situ solution mining followed by solvent extraction and 
electrowinning (SX-EW) to produce copper cathode.  The outcome of this study was that 
in-situ solution mining, followed by SX-EW processing, was the preferred operational 
method.  The pre-feasibility study expended approximately $2.2 million.  From 1992 to 
July 1999, $26 million (excluding acquisition costs) was spent to complete the final pre-
feasibility studies, permit-related activities, and the leach test.  After 1999, the primary 
costs have likely been the mineral lease rental fee, property taxes, site maintenance, and 
groundwater quality compliance monitoring and reporting costs. 

1.4 RESULTS TO DATE 
The geoscience work completed to date is sufficient to characterize the Florence deposit 
including geology, mineral resources, and ore body geometry.  The hydrological tests 
were sufficient to produce an initial hydrologic model and provided technical data for the 
environmental permitting process and field test activities.  Metallurgical column and field 
tests, designed to determine leaching characteristics, give an estimate of copper recovery 
on several ore types.  All permits, licenses, and authorizations required by federal, state, 
and county agencies were (and probably still are) in place for the beginning of 
construction and operation.  Some minor permits are still required and would be acquired 
during final engineering.  Certified preliminary drawings by Fluor Daniel Wright (FDW) 
of Vancouver were prepared for the in-situ leach and solvent extraction and 
electrowinning production facilities at Florence.  A financial analysis generated by BHP 
in 1999 using their integrated mining-processing shared infrastructure indicated that the 
project would generate a return-on-investment of more than 20 percent (owing to the low 
operating costs).  There was (and likely still is) positive local support for the mine 
operation.

1.5 CONFIRMATION FIELD WORK 
A multi-month, field optimization leach test was conducted in 1997-1998 to gather 
copper recovery and other technical data for final feasibility.  The field test area was 
placed within the area proposed as the first mining block in the southwest portion of the 
deposit.  The site was selected because it met numerous design criteria such as: 

• typical depth of 400 feet to the top bedrock, 
• typical ore thickness of approximately 400 feet, 
• ore-type dominated by chrysocolla on fractures in highly fractured host rock, 
• area where 40 gpm can be pumped from recovery wells, the injection rate is <0.75 

psi/foot, and the area has above average conductivity (K > 0.25 ft/day), and 
• location far from west graben edge, major faults, underground workings, 

archaeological ruins, canals, and other infrastructure. 

Twenty wells were drilled in 1996 and 1997, and piping was installed to the plant 
facilities.  The leach test consisted of four five-spot cells (four injection and one 
production wells), eight perimeter recovery wells, six observation wells, and two wells 
for monitoring geochemical reactions (Figure 1).  The field test was a critical element in 
testing actual copper recovery, understanding of the nature of fluid flow at Florence, 
verifying hydraulic control, and developing experience and cost data on well construction 
and well spacing.  All of these are important in developing a mine and engineering plan 
for the operation.
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1     Q.   Okay.

2     A.   To the best of my -- you know, my memory.

3     Q.   And Mr. Slavin also told you that your testimony

4 could help establish the continuation of the legal

5 nonconforming use; is that right?

6     A.   Yes.

7     Q.   And you were going to do that by verifying the

8 logbooks?

9     A.   Verify the entries in the logbooks, yes.

10     Q.   Now, you don't have any independent opinion as to

11 whether or not the use of the property for in-situ mining

12 would be a legal nonconforming use, do you?

13     A.   I -- I feel -- I feel that the nonconforming use

14 has not been abandoned.

15     Q.   Why do you feel that way?

16     A.   Because I've been here all the time, and the --

17 the duties that I did never stopped until -- well, part of

18 the duties stopped when I went to work for the Town of

19 Florence.  And then finally the last ones were on

20 September the 20th, 2012.

21     Q.   When was the last time there was any active

22 in-situ mining occurring on this property?

23               MR. SLAVIN:  Object to the form.

24 BY MR. KRAMER:

25     Q.   You may answer.
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1     A.   Oh.  If -- the -- everything that I was doing was

2 part of an active use of the permit.

3     Q.   Did anybody tell you to say that?

4     A.   No.

5     Q.   All right.  It was part of what the permit

6 required; correct?

7     A.   Yes, it did.

8     Q.   And you did the minimum that the permit required;

9 correct?

10     A.   Yes.

11     Q.   And that would have been necessary regardless of

12 the use that was being made of the properties; correct?

13     A.   Yes.

14     Q.   So in other words, if you wanted to build houses

15 on this property, you would still have to comply with the

16 requirements of the permit as far as testing and

17 monitoring the wells; would you agree?

18               MR. SLAVIN:  Object to form.

19 BY MR. KRAMER:

20     Q.   You may answer.

21     A.   You would have to continue to do the monitoring

22 and testing until you closed the mine.

23     Q.   When was the last time that any copper, pregnant

24 copper solution was extracted from this property to the

25 best of your knowledge?
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1   zoning of the property and we liked the larger
2   properties that would be generational in nature.  I
3   have five kids so I was thinking generationally and
4   we would get the best entitlements that we possibly
5   could so that those entitlements would leave
6   flexibility for different market conditions in the
7   future.
8        Q.   So by "generationally," you mean you're
9   looking at developments that could play out over 15,
10   20, 30 years?
11        A.   Yes.
12        Q.   Okay.  If you look at -- you'll see at the
13   bottom right-hand corner there are some numbers that
14   we call Bates numbers.
15        A.   Yes, sir.
16        Q.   So I'm on the page that has a Bates number
17   2224 and at the top it talks about 900 acres in
18   Dynamite Mountain.  That's the one.
19        A.   Yes, sir.
20        Q.   And if you look down at number five, number
21   five talks about a 500-acre BHP Copper mine and it
22   says that an affiliate of the Trust owns the 500-acre
23   BHP Copper mine near Florence, Arizona which contains
24   over one billion pounds of copper and then it talks
25   about how the predecessor had developed that property
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1   and that the Trust was planning to ultimately joint
2   venture the development of the copper mine with a
3   large copper mining company of the Trust.  Now,
4   copper mines are not master plan communities.  How
5   did you get into the copper mine ownership business?
6        A.   Just one moment.  Let me just read this.
7        Q.   You can absolutely.
8        A.   I would like to re-familiarize myself.
9   Yes, sir.  I can't remember.  I think it was 2002,
10   5,500 acres that later became -- that this property
11   was part of became available.  Actually the property
12   north of it became available.  There were a number of
13   different home building companies that were vying for
14   it and it was -- the northern part of this property
15   was already zoned as a master plan community.  Not
16   the way we wanted it zoned but it was already zoned
17   and we were fortunate enough to be selected as the
18   group to be able to buy that property so we bought
19   the 5,000 acres which later became Merrill Ranch and
20   then BHP Copper which owned it -- BHP had, as I
21   recall, come into the United States and they bought a
22   company called Magma Copper and Magma Copper ended up
23   being a very poor investment I think.  They put in 2
24   billion and lost 4 billion because of certain closure
25   activities and other things.  That's the way it was
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1   recounted to me.  Whether that's an exaggeration or
2   not, I don't know.  But we bought it from BHP.  They
3   had decided to get out of the copper business and
4   maybe the mining business altogether in the United
5   States.  They wanted to sell the property.  They were
6   selling it I thought very reasonably and as I say, we
7   were fortunate enough in a beauty contest to be
8   selected rather than the other competitive bids.
9   When we closed on the first 5,000 acres, they owned
10   an additional 3,700 acres as I recall which this
11   500-acre tract would be part of and I went in and I
12   told them I'd like to buy that property too to make a
13   larger master plan community and over a period of
14   nine to 12 months, we were able to get the assignment
15   of a copper lease which took a long time with the
16   state of Arizona and we bought the 3,700 acres so we
17   had a total of 8,700 acres but this property we'll
18   refer to, if you would, as the south portion which
19   was the property that contained the copper.
20        Q.   Okay.  So on this list you have here -- on
21   number 4, there is a thousand-acre Merrill Ranch
22   master plan community adjacent to the 5,500-acre
23   Roadrunner Estates Master Plan Community.  So that
24   was the portion of the property that BHP owned that
25   was a master plan community.
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1        A.   The 5,500 acres was a master plan
2   community.  The thousand acres refers to the southern
3   part of the property, a part of the southern -- part
4   of the 3,700 acres.  We then sold 700, 800 acres to
5   an aggregate company.
6        Q.   Okay.
7        A.   So that we had a total of 8,000 acres but
8   that thousand acres would refer to the property I
9   think around the 500-acre copper mind.
10        Q.   Okay.  By an aggregate company, the
11   southern part of the property I think has the Gila
12   River, the dry riverbed running through.  This was a
13   sand and gravel company I think that purchased it.
14        A.   Yes, sir.
15        Q.   Okay.  But at least on this document you
16   break out the master plan community from the property
17   that you refer to as the BHP Copper mine.
18        A.   Right.  Actually we divide it.  Looks like
19   in the three parts, one would be the 5,500 acres I
20   mentioned at first which we purchased initially and
21   then the thousand and the 500 referred to in 4 and
22   5 on that page would be part of the 3,700 hundred
23   acres that we acquired.
24        Q.   Okay.
25        A.   I don't know what happened to the rest of

APP188



264865jp - 10/21/2015

800.330.1112
LITIGATION SERVICES

Page 17
1   it.  We sold 700 but it looks like there's still
2   about 1,500 acres less than we owned.
3        Q.   All right.  Let's move a little further in
4   the document and I want you to -- if you look down at
5   the bottom right-hand page, I'm going to a document
6   that's marked 2228.
7        A.   Yes, sir.
8        Q.   And this is just a schedule.  We are trying
9   to provide some estimate of the market value of an
10   asset and what its net worth might be after the
11   mortgages and I want you to look down here.  You see
12   you list the 1,500-acre Merrill Ranch and copper mine
13   in Pinal County.
14        A.   Yes, sir.
15        Q.   You see that?
16        A.   Yes, sir.
17        Q.   And you have a market value of nineteen
18   five, 19.5 million.
19        A.   Yes, sir.
20        Q.   A mortgage of 1.3 million and a net worth
21   at 18.2.
22        A.   Yes, sir.
23        Q.   Okay.  And then turn to the next page and
24   again, you see you have the BHP Copper and I assume
25   that's referring to all the land you purchased from
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1   BHP Copper?
2        A.   Yes, sir.  That would be both tracts.
3        Q.   Okay.
4        A.   Again, the purchase was in two tracts even
5   though it lists more tracts.  One was the northern,
6   the 5,500 acres and then the rest was the southern
7   portion that included the copper.
8        Q.   All right.  And if you'll turn to the next
9   page, this is actually going to be your curriculum
10   vitae as of September 2003.  Is that what it appears
11   to be to you?
12        A.   Yes, sir.
13        Q.   And it sort of lists your background and
14   the projects you are involved in as to that period of
15   time, right?
16        A.   Yes, sir.
17        Q.   And you'll see in the second paragraph you
18   indicated that you acquired significant amount of
19   properties in metropolitan Phoenix and other urban
20   areas making the Trust the largest single owner of
21   entitled lots in Arizona.
22        A.   Yes, sir.
23        Q.   Okay.  And you see you have some bullet
24   points down there.  The second from the bottom is the
25   500-acre BHP Copper site containing 1.1 billion
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1        Q.   Okay.  I just wanted at this point to
2   clarify just the corporate entities that were
3   involved in the mining project and of course you have
4   a large variety of entities because of the different
5   projects but Florence Copper, do you recall that
6   entity?
7        A.   Yes, sir.
8        Q.   And Florence Copper had the state mining
9   lease.
10        A.   Yes, sir.
11        Q.   Did it hold any other property or just the
12   state mining lease?
13        A.    I believe just the state mining lease.
14        Q.   And it was created just for that sole
15   purpose?
16        A.   Well, it already owned it and as I recall,
17   we bought the stock in Florence Copper from BHP.
18        Q.   All right.  I'm with you.  You had another
19   entity called Merrill Mines and --
20        A.   Merrill Mining.
21        Q.   Merrill Mining?
22        A.   Yes, sir.
23        Q.   What was Merrill Mining created for?
24        A.   It owned the stock in Florence Copper so
25   Florence Copper owned the stock in the mine; Merrill
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1   Mining owned the stock in Florence Copper.
2        Q.   Okay.
3        A.   Owned Florence Copper, might be a better
4   way to put it.
5        Q.   When your company acquired all this
6   property from BHP, you also acquired a lot of -- I'm
7   going to call it intellectual property but you
8   acquired core samples, all their scientific
9   information with respect to the pilot projects.  Was
10   that held in Merrill Mining or was that held in
11   another entity?
12        A.   No.  Everything we acquired would have been
13   held in Florence Copper and we just simply left it
14   there and Merrill Mining owned Florence Copper.
15        Q.   Okay.  And then finally we have -- actually
16   what might help you, if you turn to tab 8.  Maybe we
17   can just orientate.  You spent a lot of time in
18   Arizona and you were out on the Hunt Highway a fair
19   amount, I take it?
20        A.   I was.
21        Q.   All right.  So you're familiar with the
22   area.
23        A.   Yes.
24        Q.   So Exhibit Number 8 just in terms of --
25   what is Exhibit Number 8?  What area of property is
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1   decided to close but I don't know that we carried
2   through with it and we might have decided just to
3   continue to monitor.  Again, 2005 was kind of the --
4   late 2000 -- 2005 was the height of the market but it
5   was also at the end of 2005 was the subtle beginning
6   of the end of the fabulous market out in Phoenix.
7        Q.   Okay.
8        A.   Excuse the long answer to a short question.
9             Did I answer your question?
10        Q.   You did; you did.
11        A.   Okay.
12        Q.   Well, let me just ask you this.  Do you
13   recall that the mine never was closed?
14        A.   Yes, sir.  It was not closed.
15        Q.   Let's turn to Exhibit 12.  Exhibit 12 is a
16   letter from Ms. Jan Dodson to Mr. Larry Quick, the
17   planning director of the Town of Florence and do you
18   recall what this letter was about?
19        A.   If you don't mind, let me read it and see
20   if I can recall.
21        Q.   Please, go ahead.
22        A.   I don't recall the letter specifically but
23   it certainly brings up what was going on I think at
24   that time.
25        Q.   All right.  Let me see if I can put it in
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1   for a whole series of different things you were
2   doing?
3        A.   It was basically to refinance what we had.
4   I believe it was a $50 million loan and it took it
5   down to bank rates which was very advantageous to us
6   and also to give us additional capital to be able to
7   use in Merrill Ranch and other things.
8        Q.   Okay.  So this is in September of '06.  I
9   want you to turn to Exhibit 14.
10        A.   Yes, sir.
11        Q.   Okay.  So Exhibit 14 is going to start a
12   series of letters.  It's going to go all the way to
13   2009 regarding discussions between Hunter Dickinson
14   and Vanguard Properties, Inc., and Merrill Mining
15   about buying the Florence Copper project.
16        A.   Yes, sir.
17        Q.   Okay.  This particular letter is dated
18   November 21st, 2006.  Do you have any recollection of
19   what started this communication with respect to
20   buying the mine?
21        A.   Either Adrain or I got a call from Hunter
22   Dickinson.  I don't know if it was Robert Schafer or
23   not indicating an interest in the purchase of the
24   mining property and this I think helps frame that
25   time frame.
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1        (Whereupon, the record was read by the court
2        reporter as follows:
3                 Question:  "I don't think I thought
4   about it much one way or the other.  My feeling was
5   that the -- let me express it a different way.  My
6   feeling was that the property could be mined.
7   Whether or not it was a right or was something I
8   thought that could be done in conjunction with the
9   state lease, I didn't have much doubt about at all
10   and Hunter Dickinson was in a much better position
11   to determine that than I was.")
12   BY MR. CAMPBELL:
13        Q.   All right.  You had no doubt you could mine
14   the land.
15        A.   I felt like we could; yes, sir.
16        Q.   You would agree with me that the ability to
17   mine the land is a material fact with respect to a
18   negotiation between you and Hunter Dickinson about
19   their buying the land for mining purposes?
20             MR. KRAMER:  Object to form.
21             THE WITNESS:  Yes.  I mean, they would not
22        have bought the land from us if they didn't
23        feel like they could mine it certainly.
24   BY MR. CAMPBELL:
25        Q.   And if you had any concern whether you
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1        A.   Yes, sir.
2        Q.   So what's your recollection of what led up
3   to these enhanced entitlements in 2007?
4        A.   As I recall, adjacent property -- the plan
5   for the Town at least for Mayor Rankin who thought
6   long term for the Town was that they would go through
7   Merrill Ranch and annex as much additional property
8   as it made sense for them to annex so that they would
9   have a seat at the table for the Maricopa council or
10   governments or whatever it was called and in that
11   process, they annexed other property and actually
12   gave that other property more density than they gave
13   us so we went back and said hey, we need that density
14   also to give us the flexibility that if the market
15   demands then we've got the most density that we can
16   reasonably develop on the property and you've given
17   it to the others.  Why don't you give it to us.  And
18   again, once we went through the process of the
19   initial annexation with the Town, they were very
20   reasonable.  They listened to us.  They could be
21   stubborn.  We could be stubborn but it was -- it was
22   a good relationship, very communicative, and Adrain
23   largely carried that burden for us and then when I
24   would come out and it would be appropriate then I
25   would meet with Mayor Rankin and sometimes with the
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1   other folks and if they were frustrated, I'd also
2   meet with them to see if we could break whatever
3   logjam there was.  So they ended up giving us -- they
4   weren't required to do it but they ended up giving us
5   the density that matched the density that they were
6   giving the others and that was the genesis of the
7   second pre-annexation or the first pre-annexation
8   amendment.  I don't know how many amendments there
9   were but this, as you said, was the main one.  Does
10   that --
11        Q.   It does.
12        A.   Okay.
13        Q.   So as the owner of the property, you gained
14   some valuable stuff with this new planned unit
15   development agreement.
16        A.   Yes, sir.
17        Q.   You got increased density, correct?
18        A.   Yes, sir.
19        Q.   What's the value -- what's CFD bonding
20   capacity?
21        A.    That's Communities Facility District bond
22   capacity and authorization.  It simply meant in our
23   agreement that we got reimbursements for the
24   dedicated public infrastructure that we dedicated to
25   the CFD or Community Facility District.  We got
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1   ourselves.  Now, Adrain may have had discussions with
2   the Town but I doubt very seriously if I would have
3   had.
4        Q.   Fair to say that in your opinion nothing
5   with respect to the July 2007 development plan
6   affected your ability to continue negotiations with
7   Hunter Dickinson for the sale of the mine?
8        A.   I mean, we obviously continued negotiations
9   so I don't see that it would have had any effect in
10   our discussions with them.
11        Q.   All right.  Fair to say that you didn't
12   think anything was done that took away your rights to
13   sell the property as a mining property?
14             MR. KRAMER:  Object to form.
15             THE WITNESS:  As I said, we always thought
16        that it could be mined and that if there was a
17        problem, there wouldn't be a problem with the
18        Town.  We never thought that that would be an
19        issue.
20   BY MR. CAMPBELL:
21        Q.   All right.  Now, let's put this book aside
22   and go back to the other book.  If you want to hand
23   it to me, I'll put it down for you.
24             MR. KRAMER:  And I don't mean to be rude
25        but one thing I would like to just ask counsel
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1   rights listed including mining.  Do you recall that
2   as well?
3        A.   Yes, sir.
4        Q.   Now, in 2007 the planned unit development
5   or PUD was amended, correct?
6        A.   There were two amendments.  One of them was
7   in 2007, yes, sir.
8        Q.   And the other one was 2005 dealing with
9   North Village, I believe?
10        A.   I believe it was; yes, sir.
11        Q.   Okay.  And in the 2007 master development
12   plan amending the 2003 PUD, all references to
13   non-conforming uses including mining are deleted.
14   Are you aware of that, sir?
15        A.   Yes, sir.  I was told of that.
16        Q.   Do you know that of your own personal
17   knowledge?
18        A.   Again, when we got it, it wasn't really an
19   issue from our perspective so there was really no
20   discussion with the Town about whether it would be
21   kept or it wouldn't be kept.  It just -- we were
22   looking for higher destiny.  That was the focus of
23   what we were doing and also flexibility.
24        Q.   And higher density and flexibility would
25   have been inconsistent with an in situ mining
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1   part of the property north of Hunt Highway.
2        A.   I think that it referred to the 5,500 acres
3   which was the northern property.
4        Q.   Okay.  Now tab 4, the ordinance -- let's
5   see if I can get the right one here.  Are you on tab
6   4?
7        A.   I've got it.  Yes, sir.
8        Q.   Okay.  Twenty-three says the Town and the
9   owner agree to work together in good faith to modify
10   any applicable portions of the Merrill ranch
11   development agreement that may be found to be in
12   conflict with the PUD amendment approval.  Do you see
13   that?
14        A.   Yes, sir.
15        Q.   All right.  Did the Town ever -- okay.
16   Strike that.  Realizing -- you realize the 2003 PADA
17   recorded the 2003 property unit development
18   agreement.
19        A.   Yes, sir.
20        Q.   Did the Town ever come to you and say we
21   want to enter into negotiations with you to drop any
22   of your rights to mining because we think it is
23   inconsistent with the 2007 planned unit development
24   agreement?
25        A.   Well, I think as I've said before, I don't
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1   think there was any discussion of that one way or the
2   other.
3        Q.   All right.
4        A.   At any point that I can recall.
5        Q.   Right.  But the answer to my question would
6   be yes, wouldn't it, that they never came to you and
7   said we think there's an inconsistency between the
8   2007 master unit agreement and your right to mine and
9   we want to enter into negotiations and resolve that.
10   That never happened?
11             MR. KRAMER:  Object to form.
12             THE WITNESS:  No.
13   BY MR. CAMPBELL:
14        Q.   No, it never happened?
15             MR. KRAMER:  Object to form.
16             THE WITNESS:  No discussions I think from
17        day one all the way through now with the Town
18        from my perspective.
19   BY MR. CAMPBELL:
20        Q.   And you've heard the expression, If you
21   believe that, I'll sell you the Brooklyn Bridge.
22   Have you ever heard that expression before?
23        A.   Yeah.  I thought it was the London Bridge.
24        Q.   The London Bridge.  Okay.
25        A.   There you go.
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