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INTRODUCTION 

TMS Ventures LLC’s petition for review does not bear any of the 

hallmarks of a case warranting this Court’s review.  The petition merely asks 

for error correction of two fact-bound issues that are unlikely to recur. 

Moreover, this case presents a poor vehicle for review because even 

resolving the legal issues in TMS’s favor would not alter the outcome. 

BACKGROUND 

In 1959, Phoenix Title recorded the subdivision plat for Stone Canyon 

East, a neighborhood high on Camelback Mountain.  Decision ¶ 2.  The plat 

included San Miguel Avenue, which provided roadway access to every lot 

on the plat.  A year later, Phoenix Title recorded an “Easement for Roadway” 

purporting to grant Maricopa County a roadway easement.  [Tr. Ex. 1 

(APP142).]  The document also purported to grant the County a separately 

described and separately delineated easement to provide access to a separate 

parcel even higher up the mountain (the TMS Property).   

Neither easement was on the plat.  [Tr. Ex. 239 (APP157).]  They were 

“wildcat” easements, meaning neither Maricopa County nor Paradise Valley 

accepted them.   
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When Phoenix Title sold Lots 22 and 23, it did not reference the 

Easement in the deeds.  Decision ¶ 4.  The deed to Lot 24 did reference the 

Easement.  Id.   

Defendants/Appellants (“the neighbors”) later purchased homes in 

the neighborhood.  The Zachariahs, Appels, and Harrisons own Lots 22, 23, 

and 24, respectively.  Id.   

In 2012, Plaintiff/Appellee TMS bought the TMS Property, a 3.44-acre 

undeveloped parcel directly above these lots.  Id. ¶ 5.  The TMS Property has 

no street access.  The City-owned mountain preserve surrounds three sides, 

with Lots 22-25 on the fourth side.  TMS bought the parcel knowing it had 

no street access.  [7/30/2018 Transcript at 139:5-18 (APP165).]   

TMS nevertheless demanded access through the private, locked, gated 

driveway over other people’s private property.  TMS first tried to get the 

government to accept the Easement, and threatened to sue “all parties 

including the town.”  [Tr. Ex. 281 at 2 (APP160).]  When that failed, TMS 

demanded that the neighbors sign quitclaim deeds giving it an easement.  

When they refused, TMS sued its new neighbors.  Decision ¶ 5.  The 

neighbors counterclaimed. 
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Most of TMS’s claims failed.  But the superior court found in TMS’s 

favor on (1) common-law dedication, and (2) implied way of necessity, and 

awarded TMS attorneys’ fees.  Both sides appealed.  The court of appeals 

reversed as to common-law dedication.   

REASONS TO DENY REVIEW 

TMS raises two issues, both of which merely ask for fact-bound error 

correction.  The petition does not raise important issues of law of statewide 

concern.  Cf. ARCAP 23(d)(3). 

I. The common-law dedication doctrine.

A. Common-law dedication allows a private landowner to donate
land to establish public roads, public parks, and public plazas.

When the public needs land owned by private citizens, the 

government typically acquires the land via a market transaction or eminent 

domain.  A private owner may also voluntarily dedicate land to public use. 

“Dedication is the intentional appropriation of land by the owner to some 

proper public use.”  City of Chandler v. Ariz. Dep’t of Transp., 224 Ariz. 400, 

403, ¶ 9 (App. 2010) (citation omitted). 

Dedication comes in two forms, statutory and common law.  Here, for 

instance, Phoenix Title’s 1959 plat presumably satisfied the statutory 

https://1.next.westlaw.com/Document/N350196F03FB311E4B4D7C67CCE44C05C/View/FullText.html?navigationPath=Search%2Fv1%2Fresults%2Fnavigation%2Fi0ad740360000017aa216006ec57304c3%3Fppcid%3D17a6dd800c5449e8a5372e1577a841e7%26Nav%3DSTATUTE%26fragmentIdentifier%3DN350196F03FB311E4B4D7C67CCE44C05C%26parentRank%3D0%26startIndex%3D1%26contextData%3D%2528sc.Search%2529%26transitionType%3DSearchItem&listSource=Search&listPageSource=1f46a90cb548b49d1031ba8b87d356c4&list=STATUTE&rank=1&sessionScopeId=63a2dd58fda0f958d00a503f98a915853ba84408762b49f0cf2a61aab9f2e062&ppcid=17a6dd800c5449e8a5372e1577a841e7&originationContext=Search%20Result&transitionType=SearchItem&contextData=%28sc.Search%29
https://1.next.westlaw.com/Document/I34aaa647647e11dfa7ada84b8dc24cbf/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.Default)&userEnteredCitation=224+ariz.+403#co_pp_sp_156_403
https://1.next.westlaw.com/Document/I34aaa647647e11dfa7ada84b8dc24cbf/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.Default)&userEnteredCitation=224+ariz.+403#co_pp_sp_156_403
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requirements to create San Miguel Avenue.  But the wildcat 1960 Easement 

did not.  This case therefore involves common-law dedication. 

B. Common-law dedication is not valid unless the public has 
accepted the dedication.  

“An effective dedication of private land to a public use has two general 

components:  [1] an offer by the owner of land to dedicate and [2] acceptance 

by the public.”  Pleak v. Entrada Prop. Owners’ Ass’n, 207 Ariz. 418, 423-24, 

¶ 21 (2004) (citations omitted); Decision ¶ 15.  This case involves the second 

element (acceptance by the public).  Without public acceptance, a dedication 

is invalid regardless of any intent to dedicate. 

The public may accept a dedication in three ways.  First, the 

government may accept, either formally or informally.  See Decision ¶ 17; 

Evans v. Blankenship, 4 Ariz. 307, 316 (1895) (government acceptance). 

Second, the “sale of lots referencing a recorded plat containing the 

dedication” can also satisfy the requirements, Pleak, 207 Ariz. at 424, ¶ 23, 

although this method of acceptance is not universally accepted. 

Third, in certain limited circumstances, courts have also recognized 

public acceptance when the general public has used the dedication.  See 

§ III.B, below.   

https://1.next.westlaw.com/Document/Id33bf84ef79911d99439b076ef9ec4de/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=207+Ariz.+423#co_pp_sp_156_423
https://1.next.westlaw.com/Document/Id33bf84ef79911d99439b076ef9ec4de/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=207+Ariz.+423#co_pp_sp_156_423
https://1.next.westlaw.com/Document/Ic12879d4f7ef11d99439b076ef9ec4de/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=4+ariz.+316#co_pp_sp_156_316
https://1.next.westlaw.com/Document/Id33bf84ef79911d99439b076ef9ec4de/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=207+ariz.+424#co_pp_sp_156_424
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C. Because common-law dedication involves an irrevocable 
forfeiture of fundamental property rights, courts place the 
burden on the party seeking to establish a dedication.  

Common-law dedication forever forfeits a fundamental property 

right—the right to exclude.  See Chandler, 224 Ariz. App. at 403, ¶ 9 (perfected 

dedication is “irrevocable”).  “It is not a trivial thing to take another’s land, 

and for this reason the courts will not lightly declare a dedication to public 

use.” City of Scottsdale v. Mocho, 8 Ariz. App. 146, 150 (1968) (citation 

omitted).  “Dedications being an exceptional and a peculiar mode of passing 

title to interest in land, the proof must usually be strict, cogent, and 

convincing. . . .”  Id. (citation omitted).   

An easement on the property does not create a presumption of public 

dedication.  Indeed, this Court expressly rejected the position that “a private 

road becomes public whenever the property through which the road runs is 

subject to an easement.”  Kadlec v. Dorsey, 224 Ariz. 551, 553, ¶ 10 (2010) (“But 

no Arizona case has so held.”). 

II. Lot 24 does not raise an issue warranting review. 

A. Granting review on this issue would accomplish nothing. 

TMS’s first issue concerns Lot 24.  But TMS does not contend that the 

court of appeals got the law wrong.  Instead, TMS apparently argues that 

https://1.next.westlaw.com/Document/I34aaa647647e11dfa7ada84b8dc24cbf/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.Default)&userEnteredCitation=224+ariz.+403#co_pp_sp_156_403
https://1.next.westlaw.com/Document/I9383ae98f7cc11d98ac8f235252e36df/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.Search)&userEnteredCitation=8+ariz.+app+150#co_pp_sp_157_150
https://1.next.westlaw.com/Document/I9383ae98f7cc11d98ac8f235252e36df/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.Search)&userEnteredCitation=8+ariz.+app+150#co_pp_sp_157_150
https://1.next.westlaw.com/Document/I6432c33d85d911df8e45a3b5a338fda3/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=224+ariz.+553#co_pp_sp_156_553
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(1) the existing factual findings demonstrate acceptance; and (2) Lot 24’s 

owners waived the issue. 

Neither argument warrants review.  The Decision barely mentions Lot 

24 at all, and no future litigant will be concerned about the disposition of Lot 

24 in particular.  TMS essentially asks for error correction of the narrowest 

sort. 

Moreover, the way the court of appeals ruled completely undermines 

TMS’s issue.  The court of appeals correctly recognized that “[t]he superior 

court did not find partial acceptance[, but] instead based its ruling on 

evidence that the Zachariahs and Appel knew about the Easement for 

Roadway when they purchased their lots.”  Decision ¶ 20.  The court of 

appeals then held that notice cannot constitute acceptance.  Id. ¶¶ 20-21.   

The consequence of this holding is that reversing as to only the 

Zachariahs and Appels (Lots 22 and 23) invalidates the superior court’s 

acceptance ruling as a whole, including as to Lot 24.  In other words, once 

the court of appeals ruled that actual notice by the Zachariahs and Appels 

did not constitute acceptance, then the superior court’s holding of 

constructive notice as to Lot 24 fails, too, legally and logically.  Whether the 

Harrisons challenged the legally irrelevant factual findings about them—



13 

that the 1962 deed to Lot 24 referenced the Easement, thereby giving them 

constructive notice—does not alter the legal consequence of the court of 

appeals’ ruling that even actual notice will not do.   

TMS’s petition does not confront this aspect of the Decision.  But the 

court of appeals’ ruling that notice cannot substitute for public acceptance 

means there was no public acceptance, period.  Consequently, the Court 

should deny review on this issue because granting review would accomplish 

nothing. 

To top it off, TMS does not contend that this issue is likely to recur.  

The petition cites no other case where anyone has even tried to contend that 

a private party’s constructive notice of an easement triggers public 

acceptance of an inchoate common-law dedication.  Even if the issue were 

properly presented, it still would not justify review. 

B. In any event, TMS’s argument on Lot 24 is wrong on the law. 

TMS contends (at 11-12) that the superior court’s unchallenged factual 

findings are sufficient to find public acceptance.  TMS’s only basis for public 

acceptance for Lot 24 is that a 1963 deed in the chain of title referenced the 

Easement.  [Tr. Ex. 4 (APP144).]  But contrary to TMS’s suggestion, the 1963 

deed is not sufficient for public acceptance.  TMS claims (at 11) that under 
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Pleak, a dedication is accepted “by deed providing notice of a document 

(recorded or not) establishing a road.”  Not so.  Pleak held that “the sale of 

lots referencing a recorded plat containing the dedication” constituted 

acceptance.  207 Ariz. at 424, ¶ 23 (emphasis added).  Pleak therefore applies 

only when the neighborhood plat contains the dedication.   

This principle does not apply to this case because the recorded plat 

unquestionably did not contain or reference the Easement:  

 

https://1.next.westlaw.com/Document/Id33bf84ef79911d99439b076ef9ec4de/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=207+ariz.+424#co_pp_sp_156_424
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[Tr. Ex. 239 (APP157).]  Nothing in Pleak suggests that a deed referencing 

some other instrument (not a plat) constitutes public acceptance.  And TMS 

does not cite any case from anywhere that has adopted TMS’s novel theory. 

The plat requirement makes good sense because the law requires 

acceptance by the public.  Common-law dedication does not create a private 

easement between two parties; it creates rights and obligations vis-à-vis the 

general public.  The plat contains every lot in the subdivision.  Every person 

who purchases a lot in the subdivision will purchase based on the plat.  This 

makes the plat inherently public.  To the extent this doctrine is valid at all, it 

requires that the plat contain the dedication.1  Otherwise, developers could 

do what Phoenix Title did here, and create a “wildcat” easement by slipping 

it in after the subdivision had already been platted. 

TMS also suggests (at 12) that the Harrisons waived this issue.  TMS 

does not explain why fixing an alleged waiver would warrant this Court’s 

attention.  In any event, the Harrisons had no reason to challenge this 

 
1 The neighbors think the Court should overturn plat-based 

acceptance, and will pursue this point if the issue arises.  But it is not 
necessary to resolve this issue because (1) this plat does not contain or 
reference the Easement, and (2) in this case no court relied on any plat. 
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method of acceptance because the superior court did not rely on it.  Below, 

TMS claimed that the 1963 deed gave the Harrisons constructive notice.  The 

superior court initially found this insufficient for acceptance:  “common law 

easement requires acceptance, not just notice.”  [IR-61 at 2 (APP065).]  After 

a rotation, a new judge reversed course and found that the 1963 deed 

triggered “constructive notice,” and therefore acceptance.  [IR-228, ¶¶ 34, 45 

(APP080, APP082).]   

The neighbors squarely challenged the premise that mere notice 

constitutes acceptance.  The court of appeals reversed on this basis, holding 

that even “actual knowledge of the Easement for Roadway does not 

constitute acceptance by deed.”  Decision ¶ 21.  The neighbors had no reason 

to challenge plat-based acceptance because the superior court did not rely 

on that acceptance method.  The Court should deny review on the first issue. 

III. Lots 22 and 23 do not raise an issue warranting review. 

As to Lots 22 and 23, TMS arises two arguments.  First, TMS contends 

(at 13-14) that notice constituted public acceptance.  Second, TMS contends 

(at 14-19) that by using bits and pieces of a width-expansion easement, the 

public also accepted the separately recorded and separately delineated 

easement up to the TMS property.  Neither sub-issue warrants review.   
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A. The court of appeals correctly found that notice cannot 
substitute for public acceptance. 

TMS asserts that the Easement was accepted because the Appels and 

Zachariahs had notice (through a purchase agreement addendum and a title 

insurance policy).   

Arizona law recognizes only three methods for acceptance: 

(1) government acceptance, (2) plat-based, and (3) public use.  No court has 

recognized “notice” as a valid public-acceptance method.   

TMS tries to shoehorn “notice” into the second method.  But again, the 

plat does not contain the Easement.  [Tr. Ex. 239 (APP157).]  On top of that, 

none of the deeds for Lots 22 or 23 refer to the Easement.  Decision ¶ 19.  

Subsequent purchasers of Lots 22 or 23 might have no notice.  Cf. Lowe v. 

Pima Cty., 217 Ariz. 642, 647, ¶ 19 (App. 2008) (requiring express reference 

to public dedication in chain of title “ensures that when a subsequent 

purchaser buys part or all of the property, he or she will have notice of the 

public dedication impacting the land” (emphasis added)).   

After all, “a dedication, once perfected, is irrevocable.” Chandler, 224 

Ariz. App. at 403, ¶ 9.  Establishing a public dedication would bind future 

purchasers of Lots 22 and 23, regardless of whether they have notice, and 

https://1.next.westlaw.com/Document/Ifc224942f1f111dcb6a3a099756c05b7/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=217+ariz.+647#co_pp_sp_156_647
https://1.next.westlaw.com/Document/I34aaa647647e11dfa7ada84b8dc24cbf/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.Default)&userEnteredCitation=224+ariz.+403#co_pp_sp_156_403
https://1.next.westlaw.com/Document/I34aaa647647e11dfa7ada84b8dc24cbf/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.Default)&userEnteredCitation=224+ariz.+403#co_pp_sp_156_403
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even though their chains of title include no easement.  For these reasons, the 

court of appeals correctly held that “actual knowledge of the Easement for 

Roadway does not constitute acceptance by deed.”  Decision ¶ 21. 

In its petition, TMS cites no legal authority from anywhere that allows 

notice to constitute public acceptance.  TMS cites (at 14) Federoff v. Pioneer 

Title & Trust Co., 166 Ariz. 383, 386 (1990), and Hall v. World Sav. & Loan Ass’n, 

189 Ariz. 495, 501 (App. 1997).  But neither case addresses common-law 

dedication.  They merely discuss “notice” in other contexts.  The neighbors 

do not dispute that the Appels and Zachariahs had notice.  The question is 

what is the legal consequence of that notice? For common-law dedication 

purposes, the answer is none.  This issue presents no conflicting decisions, 

no issue of statewide importance, and no recurring issue that warrants the 

Court’s review. 

B. The court of appeals correctly ruled that private use of a 
driveway is not acceptance by the general public. 

The court of appeals considered all the evidence of use of the 

Easement.  As shown in the image below (using TMS’s version), the evidence 

falls into two categories: (1) the neighbors’ use of their own locked, gated, 

private driveway (the yellow area below), and (2) use of bits and pieces of a 

https://1.next.westlaw.com/Document/Id34a2911f79911d99439b076ef9ec4de/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=166+ariz.+386#co_pp_sp_156_386
https://1.next.westlaw.com/Document/I447a7a82f57011d9bf60c1d57ebc853e/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=189+ariz.+501#co_pp_sp_156_501
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separately described and separately delineated easement to expand the 

width of a public road (the pink area below). 

 

[IR-150 at 4 (APP138) (pink highlighting added).] 

As to the first category, the court of appeals correctly observed that the 

use must be “actual use by the general public,” and therefore “use by a 

‘limited class’ of the public generally is not enough.”  Decision ¶ 22 

(emphasis added).  Following longstanding precedent, the court of appeals 

held that “We see no reasonable interpretation of the law under which the 

use of a shared driveway to access one’s own property would constitute 

general public use.”  Id. ¶ 23.  TMS does not appear to contest this holding. 
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As to the second category, the question is whether using bits and 

pieces of the width-expansion easement constitutes public acceptance of a 

separately described and separately delineated easement through the 

neighbors’ locked, gated, private driveway.  The Decision surveyed law 

from multiple states and secondary sources.  It identified two approaches.   

Under one approach, “several courts have held that acceptance by use 

applies to those portions of the proposed dedication where there has been 

established public use.”  Id. ¶ 25.  The neighbors unquestionably prevail if 

this standard applies, and TMS does not argue otherwise.    

Under the other approach, “use of only part of the dedicated land can 

constitute acceptance of an entire dedication but only if the use evinces a 

purpose to accept the entire dedication.”  Id. (emphasis in original).  The 

court of appeals did not need to decide which approach applies in Arizona 

because even under the second approach, “no such purpose is evident in this 

record.”  Id. ¶ 26.  TMS does not acknowledge this limitation in the doctrine, 

nor does the petition identify any evidence from which any court could find 

that by using the paved public road, the public also intended to accept the 

entire dedication, including the area behind the locked, gated, private 

driveway. 
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Thus, under either of the accepted approaches to the question, TMS’s 

claim fails and TMS has not challenged sufficient holdings to prevail.  This 

case is thus a bad vehicle for review.   

Instead, TMS implicitly argues that even without any evidence of 

intent to accept the entire dedication, any public use of any portion of an 

easement automatically constitutes public acceptance of a separately defined 

and separately delineated easement.  But TMS does not cite a single case or 

other authority from anywhere in the country that has adopted such a rule. 

TMS argues (at 15-16) that Arizona law is different because the 

government does not have an obligation to maintain this type of road.  But 

Arizona courts have never deviated from the longstanding and universal 

rule that an offer to dedicate is invalid without public acceptance, nor should 

it.   

TMS notes (at 16) that the property has not been developed and is high 

up on Camelback Mountain, suggesting that public use is unlikely.  If public 

use is unlikely, a landowner has other options, such as government 

acceptance (which TMS tried and failed).  A dedication cannot be accepted 

via public use if the public has not used it. 
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TMS also cites several cases (at 16-18).  As the neighbors explained 

below, none of them support the missing legal proposition: that public use 

of bits and pieces of an easement constitutes public acceptance of the whole 

easement, let alone a separately defined and separately delineated easement.  

(See Court of Appeals Reply Br. at 33-36.) 

FEES 

As explained in the cross-petition, the neighbors do not believe these 

claims are fee-eligible under A.R.S. § 12-1103.  If the Court disagrees, 

however, then the neighbors request fees under § 12-1103 for the petition 

and cross-petition. 

CONCLUSION 

The Court should deny TMS’s petition. 
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CROSS-PETITION 

CROSS-PETITION INTRODUCTION  

A.R.S. § 12-1103 allows a court to award attorneys’ fees to a successful 

quiet-title plaintiff, but only if the defendant refuses to execute a quitclaim 

deed transferring the interest in land the plaintiff ultimately obtains via the 

quiet-title claim.  Despite the Legislature specifying the very narrow 

circumstances under which § 12-1103 applies, the lower courts have 

improperly expanded the statute to allow general fee-shifting in cases 

involving property interests.  The Court should grant review to clarify the 

scope of this important statute—a statutory interpretation question of 

statewide concern.   

CROSS-PETITION ISSUES  

1. Is A.R.S. § 12-1103 limited to quiet-title claims as its text, 

structure, and purpose all indicate? 

2. Does A.R.S. § 12-1103 require that the plaintiff obtain the 

property interest proffered in the quitclaim deed as its text and purpose 

indicate? 



24 

CROSS-PETITION BACKGROUND  

This case began when TMS knowingly bought land without any road 

access.  [7/30/2018 Transcript at 139:5-18 (APP165).]  TMS then hired 

lawyers to send letters to its four new neighbors demanding that they 

execute and return quitclaims deed giving TMS a permanent easement.  [IR-

24 (APP109).] 

When the neighbors refused, TMS sued, advancing six claims.  Two 

claims were quiet-title claims to which A.R.S. § 12-1103(B) might apply.  [IR-

22 (APP092).]  But TMS abandoned those claims.  [IR-207 at 3 (APP070).]  

TMS then prevailed on two other non-quiet title claims (an implied way of 

necessity and common-law dedication).   

Despite abandoning its quiet-title claims, TMS sought attorneys’ fees 

under A.R.S. § 12-1103(B) and the neighbors objected.  [IR-249 at 2; IR-267 at 

2-5.]  Without explanation, the superior court awarded fees under § 12-1103.  

[IR-275 at 2 (APP089).] 

The neighbors appealed, challenging the common-law dedication 

ruling and fee award.  The court of appeals reversed as to common-law 

dedication, but affirmed as to fees.  Decision ¶ 28, 31. 
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REASONS TO GRANT REVIEW 

I. The Court should grant review to clarify the scope of a frequently 
cited statute. 

The proper interpretation of A.R.S. § 12-1103 is a pure legal issue of 

statewide importance.  This statute drives litigation decisions in one of 

Arizona’s key resources (real property).   Litigants frequently invoke § 12-

1103—Westlaw reports over 880 citing references.  Yet despite more than 150 

appellate decisions citing § 12-1103, the appellate courts have never fully 

clarified the statute’s scope.   

Nor has this Court.  Indeed, it has interpreted the statute’s scope only 

once, in a three-sentence footnote where the Court rejected a fee request in a 

dedication case: 

The Pleaks seek attorneys’ fees pursuant to A.R.S. § 12–1103(B).  
This statute, which allows for recovery of costs in actions to quiet 
title if the defendant refuses upon request to execute a quit claim 
deed to the plaintiff, does not apply to this case.  As noted above, 
a common law dedication of a roadway easement to public use 
leaves fee title to the roadway in the landowner, and Entrada 
therefore properly refused in this case to issue a quit claim deed 
to the Pleaks. 

Pleak v. Entrada Prop. Owners’ Ass’n, 207 Ariz. 418, 425 n.6 (2004).  Although 

Pleak provided some guidance, it left several major questions unresolved (i.e., 

the questions presented in this Cross-Petition).   

https://1.next.westlaw.com/Document/N1B7E353070D211DAA16E8D4AC7636430/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.Search)&userEnteredCitation=A.R.S.+12-1103
https://1.next.westlaw.com/Document/Id33bf84ef79911d99439b076ef9ec4de/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=207+ariz.+425#co_pp_sp_156_425
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Because our courts have interpreted so few aspects of this frequently 

invoked statute, it is being applied inconsistently, with outcomes that no one 

would predict from the relevant text.  Moreover, the stakes are high.  Real-

property disputes get heavily litigated, meaning the attorneys’ fees at issue 

often dwarf the actual stakes of the case.   

This Court should grant review to clarify A.R.S. § 12-1103.  See, e.g., 

State v. Waggoner, 144 Ariz. 237, 238 (1985) (“We granted review to clarify the 

meaning of the statute at issue.”); May v. Ellis, 208 Ariz. 229, 230, ¶ 6 (2004) 

(“We granted review of this purely legal question because the issue is one of 

first impression and is of statewide importance.”). 

II. The lower courts have misinterpreted A.R.S. § 12-1103. 

Since Pleak, the court of appeals has cited § 12-1103 more than a 

hundred times, yet never precisely explained its scope.  Perhaps for this 

reason, courts have continued to misapply the statute and issue conflicting 

decisions.  In so doing, the courts have improperly expanded the reach of 

§ 12-1103 well beyond what the Legislature intended. 

https://1.next.westlaw.com/Document/I7d28730cf3ea11d98ac8f235252e36df/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=144+ariz.+238#co_pp_sp_156_238
https://1.next.westlaw.com/Document/I12ff55fff79d11d98ac8f235252e36df/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=208+ariz.+230#co_pp_sp_156_230
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A. The lower courts have ignored the statutory requirement of a 
quiet-title action. 

1. The text, structure, and purpose all indicate that § 12-
1103(B) applies only to quiet-title claims. 

Arizona has a specific statutory scheme for quiet-title actions.  Title 12, 

Chapter 8, Article 1 specifies the requirements and procedures for such 

quiet-title actions.  The text, structure, and purpose of A.R.S. § 12-1103(B) all 

show that it applies only to the quiet-title claims brought under Article 1.   

“We start with the statutory language.”  Stambaugh v. Killian, 242 Ariz. 

508, 510, ¶ 10 (2017).  The fee-shifting subsection consists of a single sentence, 

starting with “the action to quiet title” and ending with the fee-shifting 

provision: 

If a party, twenty days prior to bringing the action to quiet title 
to real property, requests the person, other than the state, 
holding an apparent adverse interest or right therein to execute 
a quit claim deed thereto, and also tenders to him five dollars for 
execution and delivery of the deed, and if such person refuses or 
neglects to comply, the filing of a disclaimer of interest or right 
shall not avoid the costs and the court may allow plaintiff, in 
addition to the ordinary costs, an attorney’s fee to be fixed by 
the court. 

https://1.next.westlaw.com/Document/I29f64950787611e7b7978f65e9bf93b3/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=242+ariz.+510#co_pp_sp_156_510
https://1.next.westlaw.com/Document/I29f64950787611e7b7978f65e9bf93b3/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=242+ariz.+510#co_pp_sp_156_510
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A.R.S. § 12-1103(B) (emphases added).2 

Under any reasonable interpretation, the fee-shifting provision at the 

end of the sentence necessarily refers to the “quiet title” action at the 

beginning of the same sentence.  It is, after all, a single sentence discussing 

only a single claim. 

The title of Article 1—“Action to Quiet Title”—likewise confirms that 

Article 1 (including § 12-1103) concerns quiet-title claims, not other types of 

claims involving real property like those covered by other articles in 

Chapter 8 (e.g., lis pendens (Article 5), private way of necessity (Article 6), 

etc.).  See State v. Super. Ct., 128 Ariz. 535, 537 (1981) (Although titles are not 

part of the law, “we can nevertheless refer to titles and captions in the 

legislative bills for indications of legislative intent.”). 

The statute’s structure and surrounding statutes likewise show that it 

applies only to quiet-title claims.  See Nicaise v. Sundaram, 245 Ariz. 566, 568, 

¶ 11 (2019) (“We interpret statutory language in view of the entire text, 

 
2 This petition uses “claim” and “action” interchangeably.  As with 

other fee-shifting statutes that use the word “action” (e.g., A.R.S. § 12-
341.01), the statute does not justify awarding fees on claims that are not 
otherwise fee-eligible merely because they are included in the same lawsuit. 

https://1.next.westlaw.com/Document/N1B7E353070D211DAA16E8D4AC7636430/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.Search)&userEnteredCitation=A.R.S.+12-1103
https://1.next.westlaw.com/Document/I9775be34f53811d9bf60c1d57ebc853e/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=128+ariz.+537#co_pp_sp_156_537
https://1.next.westlaw.com/Document/I2a961f701a7811e9a573b12ad1dad226/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=245+ariz.+568#co_pp_sp_156_568
https://1.next.westlaw.com/Document/I2a961f701a7811e9a573b12ad1dad226/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=245+ariz.+568#co_pp_sp_156_568
https://1.next.westlaw.com/Document/NF5A35461B5DC11E1BED4909DA62371CF/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=A.R.S.+12-341.01
https://1.next.westlaw.com/Document/NF5A35461B5DC11E1BED4909DA62371CF/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=A.R.S.+12-341.01
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considering the context and related statutes on the same subject.”) (Quoting 

Antonin Scalia & Bryan A. Garner, Reading Law: Interpretation of Legal Texts 

167 (2012) (a statute should be read “to consider the entire text, in view of its 

structure and of the physical and logical relation of its many parts”)).  A.R.S. 

§ 12-1101 defines the parties to “quiet title” actions.  A.R.S. § 12-1102 specifies 

the required allegations for quiet-title actions.  A.R.S. § 12-1104 concerns 

specific types of allegations in “quiet title” actions.  Section 12-1103, nestled 

in between those sections, likewise relates only to quiet-title claims. 

The purpose of the statute also confirms this.  As this Court explained, 

the statute “allows for recovery of costs in actions to quiet title if the defendant 

refuses upon request to execute a quit claim deed to the plaintiff . . . .”  Pleak, 

207 Ariz. at 425 n.6 (emphasis added).  This purpose makes sense because 

the plaintiff, if successful, will end up with the very thing sought via 

quitclaim deed—quiet title.  It does not make sense for other types of claims, 

where the plaintiff could seek other forms of relief (e.g., declaratory 

judgment).   

https://1.next.westlaw.com/Document/N164E153070D211DAA16E8D4AC7636430/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=A.R.S.+12-1101
https://1.next.westlaw.com/Document/N164E153070D211DAA16E8D4AC7636430/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=A.R.S.+12-1101
https://1.next.westlaw.com/Document/N19ED34F070D211DAA16E8D4AC7636430/View/FullText.html?originationContext=previousnextsection&contextData=(sc.UserEnteredCitation)&transitionType=StatuteNavigator&needToInjectTerms=False
https://1.next.westlaw.com/Document/N1C6ADF2070D211DAA16E8D4AC7636430/View/FullText.html?originationContext=previousnextsection&contextData=(sc.UserEnteredCitation)&transitionType=StatuteNavigator&needToInjectTerms=False
https://1.next.westlaw.com/Document/N1B7E353070D211DAA16E8D4AC7636430/View/FullText.html?originationContext=previousnextsection&contextData=(sc.Document)&transitionType=StatuteNavigator&needToInjectTerms=False
https://1.next.westlaw.com/Document/Id33bf84ef79911d99439b076ef9ec4de/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=207+ariz.+425#co_pp_sp_156_425
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2. The lower courts have repeatedly ignored that § 12-1103 
requires a quiet-title claim. 

The lower courts have nevertheless repeatedly awarded fees on non-

quiet-title claims.  Here, for example, TMS did not prevail on any quiet title 

claims.  TMS initially asserted two quiet-title claims, but later abandoned 

them.  [IR-22 at 7-10 (Count I, Count II) (APP098-APP101); IR-207 at 3 

(APP070) (“Plaintiff has abandoned its claims of express easement and 

implied easement alleged in Counts 1 and 2 . . . .”).]  Although TMS 

presumably had its own strategic reasons for abandoning its quiet-title 

claims, doing so took this case out of the realm of A.R.S. § 12-1103. 

TMS ultimately obtained only a declaratory judgment concerning an 

implied way of necessity.  As the plaintiff, TMS could choose which types of 

claims to pursue.  For the implied way, and unlike other claims in the case, TMS 

deliberately chose not to assert a quiet-title claim under Title 12, Chapter 8, 

Article 1.  [IR-22 at 14 (Count IV) (APP105).]  TMS and the superior court 

consistently maintained the distinction between the quiet-title claims (which 

TMS abandoned) versus the non-quiet-title claims.  [See IR-150 at 2 (APP136) 

(joint pretrial statement) (distinguishing between types of claims); IR-207 
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at 1 (APP068) (summary judgment ruling) (summarizing and characterizing 

claims).] 

Moreover, in connection with the implied way of necessity, TMS did 

not seek the type of relief required for the statutory quiet-title claim.  A quiet-

title claim brought under Article 1 must “Pray for establishment of plaintiff’s 

estate and that defendant be barred and forever estopped from having or 

claiming any right or title to the premises adverse to plaintiff.”  A.R.S. § 12-

1102 (emphasis added).  TMS did not do so, nor could it.  With a private way 

of necessity, the neighbors are not “forever estopped” from anything—the 

private way of necessity is “temporary because [its] existence is dependent 

on the necessity that created [it].”  28A C.J.S. Easements § 161.   

Instead of analyzing which claims the plaintiff brought, as the statute 

requires, the court of appeals instead focused on whether TMS could have 

asserted a quiet-title claim.  The court relied on the fact that quiet-title claims 

“may be brought by anyone having or claiming an interest in the subject 

property,” and that “[e]very interest in the title to real property, whether 

legal or equitable, may be determined in a quiet title action.”  Decision ¶ 31 

(citations, quotation marks, and alterations omitted).  But these statements 

are irrelevant under § 12-1103. 

https://1.next.westlaw.com/Document/N19ED34F070D211DAA16E8D4AC7636430/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.Document)&userEnteredCitation=A.R.S.+12-1102
https://1.next.westlaw.com/Document/N19ED34F070D211DAA16E8D4AC7636430/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.Document)&userEnteredCitation=A.R.S.+12-1102
https://1.next.westlaw.com/Document/Ic3394303b67c11d9a49dec8cdbddd959/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=28A+CJS+Easements+s+161
https://1.next.westlaw.com/Document/N1B7E353070D211DAA16E8D4AC7636430/View/FullText.html?originationContext=previousnextsection&contextData=(sc.Document)&transitionType=StatuteNavigator&needToInjectTerms=False
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The question is not whether a litigant could have asserted a quiet-title 

claim, but rather whether the litigant in fact asserted and prevailed on such 

a claim.  Here, TMS’s ability to seek fees under § 12-1103 evaporated when 

TMS abandoned the two quiet-title claims.  Regardless of whether it could 

have sought an implied way of necessity via a quiet-title claim, TMS did not 

do so. 

The court of appeals also cited Dabrowski v. Bartlett, 246 Ariz. 504, 517, 

¶ 40 (App. 2019), for the proposition that one may recover fees by proving 

the absence of an easement.  Decision ¶ 31.  But the plaintiffs in Dabrowski 

actually “sued for quiet title” and prevailed on that claim.  246 Ariz. at 517, 

¶ 40.  Proving the absence of an easement is a classic quiet-title action because 

the result actually quiets the title.  Here, by contrast TMS did not succeed on 

a quiet-title claim and did not obtain quiet title, which should have ended 

the inquiry. 

By instead focusing on whether TMS could have asserted a quiet-title 

claim, the court of appeals improperly expanded § 12-1103.  Under the court 

of appeals’ holding, § 12-1103 shifts attorneys’ fees whenever a plaintiff could 

have filed a quiet-title claim, regardless of whether the litigant in fact 

https://1.next.westlaw.com/Document/Ib0067990711f11e99eec849a2791c613/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=246+ariz.+517#co_pp_sp_156_517
https://1.next.westlaw.com/Document/Ib0067990711f11e99eec849a2791c613/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=246+ariz.+517#co_pp_sp_156_517
https://1.next.westlaw.com/Document/Ib0067990711f11e99eec849a2791c613/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=246+ariz.+517#co_pp_sp_156_517
https://1.next.westlaw.com/Document/Ib0067990711f11e99eec849a2791c613/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=246+ariz.+517#co_pp_sp_156_517


33 

followed the requirements of the statutory cause of action under Title 12, 

Chapter 8, Article 1. 

This is not the first time lower courts have ignored the Legislature’s 

requirement that the statute apply only to quiet-title claims.  In Hammon v. 

Unit II Phase 2 Funding LLC, 1 CA-CV 19-0190, 2019 WL 6918492, ¶ 19 (Ariz. 

App. Dec. 19, 2019), the court of appeals awarded fees to a defendant with 

no quiet-title claims.  Likewise, in Park v. Wells Fargo Bank NA, CV-20-00746-

PHX-SMB, 2020 WL 7059560, at *3 (D. Ariz. Dec. 2, 2020), the court awarded 

fees to a defendant bank which had asserted no apparent quiet-title claims 

against the plaintiff debtor. 

In addition, in Sunburst Minerals, LLC v. Emerald Copper Corp., 3:15-CV-

8274 JWS, 2019 WL 11704045, at *1 (D. Ariz. July 8, 2019), aff’d, 818 F. 

App’x 604 (9th Cir. 2020), the court awarded fees even though “neither party 

[had] strictly speaking any legal title” at all, but rather the claims concerned 

only which party had superior possessory rights from unpatented mining 

rights.  Although the lawsuit was (incorrectly) filed as a quiet-title action, the 

court held that “the legal standards of a quiet title action did not apply,” but 

nevertheless awarded fees.  Id. 

https://1.next.westlaw.com/Document/I74f564b0232611ea9c50eae3965d52d0/View/FullText.html?originationContext=typeAhead&transitionType=Default&contextData=(sc.Default)
https://1.next.westlaw.com/Document/I28b12650355611ebb8d2ad13bbc2247e/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.Default)&userEnteredCitation=2020+WL+7059560
https://1.next.westlaw.com/Document/I401efdf0662811eb9125b33edbbb3b4d/View/FullText.html?originationContext=typeAhead&transitionType=Default&contextData=(sc.Default)
https://1.next.westlaw.com/Document/I287ac510aad211ea93a0cf5da1431849/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.Default)&userEnteredCitation=818+F.+Appx+604
https://1.next.westlaw.com/Document/I287ac510aad211ea93a0cf5da1431849/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.Default)&userEnteredCitation=818+F.+Appx+604
https://1.next.westlaw.com/Document/I401efdf0662811eb9125b33edbbb3b4d/View/FullText.html?originationContext=typeAhead&transitionType=Default&contextData=(sc.Default)
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In these cases, like here, the courts treated § 12-1103 as a general fee-

shifting statute for disputes about real property.  The Legislature never 

intended this interpretation.  The Court should grant review. 

B. The lower courts have ignored the statutory requirement of 
obtaining title equivalent to the proffered quitclaim deed. 

1. The statute is designed to incentivize people to sign and 
return quitclaim deeds. 

Lower courts have also ignored the significance of the required 

quitclaim deed under the statute.  A.R.S. § 12-1103(B) has a simple purpose: 

to incentivize resolving title disputes without judicial intervention by 

encouraging people to sign over property to which a claimant is entitled.  

Under the statute, the plaintiff may tender $5.00 and request that someone 

execute a quitclaim deed.  “[I]f such person refuses or neglects to comply,” 

the plaintiff may sue and recover attorneys’ fees.   

But a property owner has no obligation to execute a deed to which the 

plaintiff is not entitled.  The one time this Court discussed the statute, the 

Court suggested in dicta that § 12-1103 does not apply if a property owner 

“properly refused . . . to issue a quit claim deed” to the plaintiff.  Pleak, 207 

Ariz. at 425 n.6. 

https://1.next.westlaw.com/Document/N1B7E353070D211DAA16E8D4AC7636430/View/FullText.html?originationContext=previousnextsection&contextData=(sc.Document)&transitionType=StatuteNavigator&needToInjectTerms=False
https://1.next.westlaw.com/Document/Id33bf84ef79911d99439b076ef9ec4de/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=207+Ariz.+425#co_pp_sp_156_425
https://1.next.westlaw.com/Document/Id33bf84ef79911d99439b076ef9ec4de/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=207+Ariz.+425#co_pp_sp_156_425
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Limiting § 12-1103 to cases where the plaintiff secures the property 

interest sought in the proffered deed makes perfect sense.  If the plaintiff 

secures something different, then the property owner was justified in 

refusing to sign the deed.  It would be absurd to penalize someone who 

properly refuses to give something up to which the claimant is not entitled.  

Awarding fees against the property owner under those circumstances would 

undermine Arizona’s strong protection for property rights and disregard the 

Legislature’s carefully constructed statute. 

2. The lower courts have repeatedly awarded fees to parties 
who did not obtain what they demanded in their deeds. 

Nevertheless, the lower courts have not limited fee awards to cases in 

which the plaintiff obtains the result demanded in the quitclaim deed. 

Here, the neighbors justifiably refused to sign the proffered deeds 

because they sought more than TMS was entitled to.  The quitclaim deed 

demanded a permanent express easement.  [IR-24 (APP109).]   But TMS ended 

up with only a temporary implied way of necessity.  28A C.J.S. Easements 

§ 161 (an implied way is “temporary because [its] existence is dependent on 

the necessity that created [it].”).   

https://1.next.westlaw.com/Document/Ic3394303b67c11d9a49dec8cdbddd959/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=28A+CJS+Easements+s+161
https://1.next.westlaw.com/Document/Ic3394303b67c11d9a49dec8cdbddd959/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=28A+CJS+Easements+s+161
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TMS also did not obtain the full geographic scope it demanded.  TMS 

demanded a 25-foot-wide easement across all four lots.  The implied way of 

necessity TMS obtained, however, excludes all of Lot 25 and part of the 

demanded area of Lot 24.  [IR-228 at 2-4, 14-15 (APP074-76, APP086-87).]  

Once again, had the neighbors signed TMS’s proffered deeds, they would 

have given TMS more than it was entitled to.  Because they properly refused 

to execute the proffered quitclaim deeds, § 12-1103(B) does not apply.   

The lower courts have repeatedly misinterpreted the statute on this 

point.  In Jones v. Burk, 164 Ariz. 595, 597-98 (App. 1990), the court of appeals 

affirmed a fee award even though, like here, the plaintiff obtained a 

judgment for less land than demanded in the quitclaim deed.  The court 

reasoned by “logic” (not statutory text) that “[c]laiming more than one is 

entitled to would be counterproductive because it would be tantamount to 

inviting a lawsuit.”  Id.  But affirming fees in this circumstance creates 

incentives to do just that because fee-shifting under § 12-1103(B) operates 

unilaterally.  The landowner has no legal obligation to sign over more than 

the plaintiff was entitled to, yet faces fees by not relinquishing.  The court of 

appeals also explained that the defendant could quitclaim a lesser interest.  

Id.  But the court of appeals just made that up.  Section 12-1103(B) places the 

https://1.next.westlaw.com/Document/I92fbfb13f79711d983e7e9deff98dc6f/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=164+ariz.+597#co_pp_sp_156_597
https://1.next.westlaw.com/Document/I92fbfb13f79711d983e7e9deff98dc6f/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=164+ariz.+597#co_pp_sp_156_597
https://1.next.westlaw.com/Document/I92fbfb13f79711d983e7e9deff98dc6f/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=164+ariz.+597#co_pp_sp_156_597
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burden on the plaintiff, not the defendant.  That makes sense, given the 

unusually lopsided operation of the statute.   

The court of appeals did the same thing in State v. Robinson Cattle, LLC, 

2 CA-CV 2010-0222, 2011 WL 2695774, ¶¶ 27-28 (App. June 15, 2011), relying 

on Jones to justify affirming a fee award when the plaintiff obtained less than 

what it demanded.  And in Park v. Wells Fargo Bank NA, CV-20-00746-PHX-

SMB, 2020 WL 7059560, at *3 (D. Ariz. Dec. 2, 2020), the court said nothing 

about the statutory quitclaim requirement but nevertheless awarded fees to 

the party without an apparent quiet-title claim. 

The quitclaim-deed requirement serves an important purpose.  It 

encourages a plaintiff not to demand more than it is entitled to, and 

encourages a defendant to hand over the interest to which the claimant is 

entitled.  But if the claimant asks for more than it is entitled to and the 

property owner therefore properly refuses to sign the quitclaim deed, that 

property owner should not be penalized by having to pay his adversary’s 

fees.  Jones, Robinson Cattle, Park, and now this case violate that core statutory 

principle and create perverse incentives. 

https://1.next.westlaw.com/Document/Ie0efb390ad7111e093b4f77be4dcecfa/View/FullText.html?originationContext=typeAhead&transitionType=Default&contextData=(sc.Default)
https://1.next.westlaw.com/Document/I28b12650355611ebb8d2ad13bbc2247e/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.Default)&userEnteredCitation=2020+WL+7059560
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III. This one-way fee-shifting statute requires particular care because it 
can create dangerous unintended consequences. 

Under the American rule for attorneys’ fees, each side bears its own 

fees.  In A.R.S. § 12-1103(B), the Legislature departed from that rule in a 

particularly strange way.  It works unilaterally, allowing fee awards to 

plaintiffs claiming an interest in property but not to defendants who 

successfully defend their property rights.  See A.R.S. § 12-1103 (“the court 

may allow plaintiff . . . an attorney’s fee”).  Unilateral fee-shifting provisions 

are extraordinarily rare in disputes between private parties and should be 

narrowly construed to avoid weaponizing them. 

Unfortunately, attorneys’ fees often dwarf the amount in controversy 

in a lawsuit, particularly in property disputes.  Here, for example, TMS 

bought the property for $725,000.  [Ex. 118 at 1, § 1c (APP145).]  Yet it spent 

$653,380.25 in fees through the superior court proceedings, and more on 

appeal.  [IR-249.]  TMS has surely spent more on fees than it did to acquire 

the land in the first place.  

Moreover, the possibility of recovering attorneys’ fees in general 

increases the expected expenditures on litigation.  See John C. Hause, 

Indemnity, Settlement, and Litigation, or I’ll Be Suing You, 18 J. Legal Stud. 157, 

https://1.next.westlaw.com/Document/N1B7E353070D211DAA16E8D4AC7636430/View/FullText.html?originationContext=previousnextsection&contextData=(sc.Document)&transitionType=StatuteNavigator&needToInjectTerms=False
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174 (1989).  This effect on litigation decisions is particularly pronounced with 

a fee-shifting provision such as § 12-1103 because it operates unilaterally.  

This gives a plaintiff strong incentives to spend more on litigation because 

the plaintiff may be able to recover fees yet faces no risk of having to pay the 

defendant’s fees.  See Ronald Braeutigam, et al., An Economic Analysis of 

Alternative Fee Shifting Systems, 47 L. & Contemp. Probs. 173, 180 (1984) 

(plaintiff-only fee-shifting statutes “encourage plaintiffs to spend more on 

their cases”).  The statute should therefore be construed narrowly and 

confined to the limited circumstances specified by the Legislature.   

By failing to do this, the lower courts have invited mischief by instead 

treating § 12-1103(B) as a general fee-shifting provision for real-property 

disputes.  Whereas the Legislature intended the statute to incentivize 

someone to sign the tendered quitclaim deed if the person making the claim 

is entitled to it, the lower courts have interpreted the statute in a way that 

forces property owners to consider signing over rights to which the claimant 

is not entitled, under the threat of fees.  That weaponization of the statute 

makes no sense. 

Indeed, no one reading the statute would anticipate that absurd result.  

Cf. United States v. Davis, 139 S. Ct. 2319, 2325 (2019) (“[S]tatutes must give 

https://1.next.westlaw.com/Document/Idbea4470967a11e9b22cbaf3cb96eb08/View/FullText.html?transitionType=UniqueDocItem&contextData=(sc.UserEnteredCitation)&userEnteredCitation=139+S.+Ct.+2325#co_pp_sp_708_2325
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people ‘of common intelligence’ fair notice of what the law demands of 

them.”).  Here, for example, TMS asked for more than it was entitled to, and 

the neighbors properly rejected that request.  Although TMS then claimed 

fees under § 12-1103 in the complaint, it later abandoned all quiet-title claims 

long before trial.  The neighbors should have been able to rely on this 

development to safely conclude that no remaining claims were fee-eligible.  

But the lower courts’ confusion on this statute merely sowed uncertainty. 

The Court should grant review to ensure that lower courts apply the 

law as written, rather than treating § 12-1103(B) as a general-purpose fee-

shifting statute. 

CROSS-PETITION CONCLUSION  

This case exemplifies what has gone wrong with A.R.S. § 12-1103(B) 

and why the Court should grant review.  TMS tendered a quitclaim deed 

demanding the neighbors give it property rights to which it was not entitled.  

The neighbors said no, and successfully fended off the bulk of TMS’s claims, 

leaving it with far less than it demanded.  Under any sensical view, the 

neighbors prevailed yet now must pay TMS’s fees even though they had no 

obligation to comply with TMS’s demands.  The Court should grant review 

and clarify that A.R.S. § 12-1103(B) does not permit such absurd results. 
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RESPECTFULLY SUBMITTED this 16th day of July, 2021. 

OSBORN MALEDON, P.A. 

By /s/ Eric M. Fraser  
Eric M. Fraser 
Jeffrey B. Molinar 
2929 North Central Avenue, Suite 2100 
Phoenix, Arizona  85012 

Attorneys for 
Defendants/Appellants/Cross-Appellees 
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STATEMENT OF FACTS AND SEPARATE STATEMENT OF
CONTROVERTING FACTS IN SUPPORT OF RESPONSE TO
PLAINTIFF'S/ COUNTERDEFENDANT'S MOTION FOR SUMMARY
JUDGMENT RE: NUISANCE COUNTERCLAIM

121.

Jun. 7, 2018(PART 11 OF 15) RESPONSE TO PLAINTIFF'S SEPARATE
STATEMENT OF FACTS AND SEPARATE STATEMENT OF
CONTROVERTING FACTS IN SUPPORT OF RESPONSE TO
PLAINTIFF'S/ COUNTERDEFENDANT'S MOTION FOR SUMMARY
JUDGMENT RE: NUISANCE COUNTERCLAIM

122.

Jun. 7, 2018(PART 12 OF 15) RESPONSE TO PLAINTIFF'S SEPARATE
STATEMENT OF FACTS AND SEPARATE STATEMENT OF
CONTROVERTING FACTS IN SUPPORT OF RESPONSE TO
PLAINTIFF'S/ COUNTERDEFENDANT'S MOTION FOR SUMMARY
JUDGMENT RE: NUISANCE COUNTERCLAIM

123.

Jun. 7, 2018(PART 13 OF 15) RESPONSE TO PLAINTIFF'S SEPARATE
STATEMENT OF FACTS AND SEPARATE STATEMENT OF
CONTROVERTING FACTS IN SUPPORT OF RESPONSE TO
PLAINTIFF'S/ COUNTERDEFENDANT'S MOTION FOR SUMMARY
JUDGMENT RE: NUISANCE COUNTERCLAIM

124.

Jun. 7, 2018(PART 14 OF 15) RESPONSE TO PLAINTIFF'S SEPARATE
STATEMENT OF FACTS AND SEPARATE STATEMENT OF
CONTROVERTING FACTS IN SUPPORT OF RESPONSE TO
PLAINTIFF'S/ COUNTERDEFENDANT'S MOTION FOR SUMMARY
JUDGMENT RE: NUISANCE COUNTERCLAIM

125.

Jun. 7, 2018(PART 15 OF 15) RESPONSE TO PLAINTIFF'S SEPARATE
STATEMENT OF FACTS AND SEPARATE STATEMENT OF
CONTROVERTING FACTS IN SUPPORT OF RESPONSE TO
PLAINTIFF'S/ COUNTERDEFENDANT'S MOTION FOR SUMMARY
JUDGMENT RE: NUISANCE COUNTERCLAIM

126.

Jun. 7, 2018MOTION IN LIMINE TO EXCLUDE LOUIS SCHMIDT AS EXPERT IN
LEGAL ACCESS TRIAL

127.

Jun. 7, 2018MOTION IN LIMINE TO EXCLUDE TERRENCE MANNING AS AN
EXPERT IN LEGAL ACCESS TRIAL

128.

Jun. 7, 2018MOTION IN LIMINE TO EXCLUDE DAVID DEATHERAGE AS EXPERT IN
LEGAL ACCESS TRIAL

129.

Jun. 7, 2018MOTION IN LIMINE TO EXCLUDE STEVEN D NOWACZYK AS EXPERT
IN LEGAL ACCESS TRIAL

130.

Jun. 7, 2018MOTION IN LIMINE TO EXCLUDE EVIDENCE OF ANTICIPATORY
NUISANCE IN LEGAL ACCESS TRIAL

131.
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Jun. 8, 2018EMERGENCY MOTION TO STRIKE PLAINTIFF'S MAY 24, 2018
MOTION FOR PARTIAL SUMMARY JUDGMENT FILED IN VIOLATION
OF THIS COURT'S SCHEDULING ORDER AND UNAUTHORIZED BY
ARIZ.R.CIV.P. RULE 56(B)(3)

132.

Jun. 8, 2018PLAINTIFF'S RESPONSE TO DEFENDANTS' EMERGENCY MOTION
TO STRIKE PLAINTIFF'S MAY 24, 2018 MOTION FOR PARTIAL
SUMMARY JUDGMENT

133.

Jun. 11, 2018ME: RULING [06/08/2018]134.

Jun. 11, 2018ME: CASE STATUS MINUTE ENTRY [06/08/2018]135.

Jun. 13, 2018NOTICE OF FIRST EXTENSION OF TIME TO FILE REPLY TO
PLAINTIFF'S RESPONSE TO DEFENDANTS/ COUNTERCLAIMANTS
MOTION FOR PARTIAL SUMMARY JUDGMENT

136.

Jun. 18, 2018REPLY TO PLAINTIFF'S SEPARATE CONTROVERTING STATEMENT
OF FACTS IN SUPPORT OF DEFENDANTS'/ COUNTERCLAIMANTS'
MOTION FOR PARTIAL SUMMARY JUDGMENT

137.

Jun. 18, 2018DEFENDANTS/ COUNTERCLAIMANTS REPLY IN SUPPORT OF
MOTION FOR PARTIAL SUMMARY JUDGMENT

138.

Jun. 18, 2018(PART 1 OF 2) ADDITIONAL STATEMENT OF FACTS IN SUPPORT OF
DEFENDANTS'/ COUNTERCLAIMANTS' REPLY IN SUPPORT OF
MOTION FOR PARTIAL SUMMARY JUDGMENT

139.

Jun. 18, 2018(PART 2 OF 2) ADDITIONAL STATEMENT OF FACTS IN SUPPORT OF
DEFENDANTS'/ COUNTERCLAIMANTS' REPLY IN SUPPORT OF
MOTION FOR PARTIAL SUMMARY JUDGMENT

140.

Jun. 21, 2018STIPULATION REGARDING PRE-TRIAL DEADLINES141.

Jun. 21, 2018RESPONSE IN OPPOSITION TO MOTION IN LIMINE TO EXCLUDE
DAVID DEATHERAGE AS AN EXPERT IN LEGAL ACCESS TRIAL

142.

Jun. 21, 2018RESPONSE IN OPPOSITION TO MOTION IN LIMINE TO EXCLUDE
TERRENCE MANNING AS AN EXPERT IN LEGAL ACCESS TRIAL

143.

Jun. 21, 2018RESPONSE IN OPPOSITION TO MOTION IN LIMINE TO EXCLUDE
STEVEN D. NOWACZYK AS AN EXPERT IN LEGAL ACCESS TRIAL

144.

Jun. 21, 2018RESPONSE IN OPPOSITION TO MOTION IN LIMINE TO EXCLUDE
EVIDENCE OF ANTICIPATORY NUISANCE IN LEGAL ACCESS TRIAL

145.

Jun. 21, 2018RESPONSE IN OPPOSITION TO MOTION IN LIMINE TO EXCLUDE
LOUIS SCHMITT AS AN EXPERT IN LEGAL ACCESS TRIAL

146.
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Jun. 25, 2018NOTICE OF FIRST EXTENSION OF TIME TO FILE REPLY IN SUPPORT
OF PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT RE: NUISANCE
COUNTERCLAIM

147.

Jun. 25, 2018STIPULATED FACTS FOR TRIAL148.

Jun. 25, 2018DEFENDANTS'/ COUNTERCLAIMANTS' PROPOSED FINDINGS OF
FACT

149.

Jun. 25, 2018(PART 1 OF 4) JOINT PRETRIAL STATEMENT150.

Jun. 25, 2018(PART 2 OF 4) JOINT PRETRIAL STATEMENT151.

Jun. 25, 2018(PART 3 OF 4) JOINT PRETRIAL STATEMENT152.

Jun. 25, 2018(PART 4 OF 4) JOINT PRETRIAL STATEMENT153.

Jun. 25, 2018DEFENDANTS'/ COUNTERCLAIMANTS' PROPOSED CONCLUSIONS
OF LAW

154.

Jun. 25, 2018PLAINTIFF'S PROPOSED FINDINGS OF FACT AND CONCLUSIONS OF
LAW

155.

Jun. 27, 2018ORDER156.

Jun. 27, 2018DEFENDANTS' / COUNTERCLAIMANTS' MOTION FOR ADDITIONAL
TRIAL TIME

157.

Jun. 27, 2018DEFENDANTS' / COUNTERCLAIMANTS' MOTION FOR ADDITIONAL
TRIAL TIME

158.

Jul. 2, 2018ME: PRETRIAL CONFERENCE SET [06/28/2018]159.

Jul. 3, 2018ORIGINAL DEPOSITION OF ANDREW JASON PLATT TAKEN ON
04/03/2018

160.

Jul. 6, 2018NOTICE OF SECOND EXTENSION OF TIME TO FILE REPLY IN
SUPPORT OF PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT RE:
NUISANCE COUNTERCLAIM

161.

Jul. 6, 2018MOTION FOR COURT TO INSPECT THE PREMISES162.

Jul. 9, 2018NOTICE OF THIRD EXTENSION OF TIME TO FILE REPLY IN SUPPORT
OF PLAINTIFF'S MOTION FOR SUMMARY JUDGMENT RE: NUISANCE
COUNTERCLAIM

163.

Jul. 10, 2018REPLY IN SUPPORT OF MOTION FOR SUMMARY JUDGMENT RE:
NUISANCE COUNTERCLAIM

164.
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Jul. 10, 2018STATEMENT OF FACTS IN SUPPORT OF PLAINTIFF'S REPLY
MOTION FOR SUMMARY JUDGMENT RE: NUISANCE AND RESPONSE
TO DEFENDANTS' SEPARATE STATEMENT OF FACTS

165.

Jul. 11, 2018DEFENDANTS' / COUNTERCLAIMANTS' REQUEST TO SCHEDULE
COURT REPORTER FOR TRIAL

166.

Jul. 17, 2018MOTION IN LIMINE TO EXCLUDE NEWSPAPER ARTICLES167.

Jul. 17, 2018SUPPLEMENTAL MOTION IN LIMINE TO EXCLUDE TERRENCE
MANNING AS AN EXPERT IN LEGAL ACCESS TRIAL

168.

Jul. 17, 2018MOTION IN LIMINE TO EXCLUDE EXPERTS STEVEN NOWACZYK
AND/OR DAVID DEATHERAGE IN LEGAL ACCESS TRIAL

169.

Jul. 18, 2018MOTION IN LIMINE TO EXCLUDE FRED FLEET AS EXPERT WITNESS
IN LEGAL ACCESS TRIAL

170.

Jul. 18, 2018RESPONSE TO MOTION FOR COURT TO INSPECT THE PREMISES171.

Jul. 19, 2018(PART 1 OF 2) RESPONSE TO DEFENDANTS' MOTION IN LIMINE TO
EXCLUDE FRED FLEET AS EXPERT WITNESS IN LEGAL ACCESS
TRIAL

172.

Jul. 19, 2018(PART 2 OF 2) RESPONSE TO DEFENDANTS' MOTION IN LIMINE TO
EXCLUDE FRED FLEET AS EXPERT WITNESS IN LEGAL ACCESS
TRIAL

173.

Jul. 20, 2018SUPPLEMENTAL RESPONSE TO DEFENDANTS' MOTION IN LIMINE
TO EXCLUDE FRED FLEET AS EXPERT WITNESS IN LEGAL ACCESS
TRIAL

174.

Jul. 20, 2018RESPONSE IN OPPOSITION TO MOTION IN LIMINE TO EXCLUDE
NEWSPAPER ARTICLES

175.

Jul. 20, 2018RESPONSE IN OPPOSITION TO MOTION IN LIMINE TO EXCLUDE
EXPERTS STEVEN D. NOWACZYK AND/OR DAVID DEATHERAGE IN
LEGAL ACCESS TRIAL

176.

Jul. 20, 2018RESPONSE IN OPPOSITION TO SUPPLEMENTAL MOTION IN LIMINE
TO EXCLUDE TERRENCE MANNING AS AN EXPERT IN LEGAL
ACCESS TRIAL

177.

Jul. 25, 2018ME: MATTER UNDER ADVISEMENT [07/19/2018]178.

Jul. 25, 2018ME: HEARING [07/23/2018]179.
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Jul. 25, 2018DEFENDANTS' DEPOSITION DESIGNATION REGARDING JEFFRY D.
VANN

180.

Jul. 27, 2018PLAINTIFF'S DEPOSITION DESIGNATIONS TO BE USED AT TRIAL181.

Jul. 27, 2018(PART 1 OF 2) NOTICE OF FILING AMENDED TRIAL EXHIBIT LIST
AND WITNESS LIST

182.

Jul. 27, 2018(PART 2 OF 2) NOTICE OF FILING AMENDED TRIAL EXHIBIT LIST
AND WITNESS LIST

183.

Jul. 30, 2018PLAINTIFF'S BENCH MEMORANDUM RE: LEGAL ACCESS184.

Jul. 30, 2018ORIGINAL DEPOSITION OF JEFFRY D. VANN TAKEN ON 04/05/2018185.

Jul. 30, 2018ORIGINAL DEPOSITION OF JEFFRY D. VANN TAKEN ON 04/05/2018186.

Jul. 30, 2018ORIGINAL DEPOSITION OF J. DAVID DEATHERAGE, P.E. TAKEN ON
04/19/2018

187.

Jul. 30, 2018ORIGINAL DEPOSITION OF J. DAVID DEATHERAGE, P.E. TAKEN ON
04/19/2018

188.

Jul. 30, 2018ORIGINAL DEPOSITION OF FRED EVERETT FLEET, P.E., F. ASCE
TAKEN ON 04/20/2018

189.

Jul. 30, 2018ORIGINAL DEPOSITION OF FRED EVERETT FLEET, P.E., F. ASCE
TAKEN ON 04/20/2018

190.

Jul. 30, 2018ORIGINAL DEPOSITION OF TERRENCE MICHAEL SCALI TAKEN ON
03/09/2018

191.

Jul. 30, 2018ORIGINAL DEPOSITION OF TERRENCE MICHAEL SCALI TAKEN ON
03/09/2018

192.

Jul. 30, 2018ORIGINAL DEPOSITION OF PETER JOSEPH MARTORI TAKEN ON
03/07/2018

193.

Jul. 30, 2018ORIGINAL DEPOSITION OF PETER JOSEPH MARTORI TAKEN ON
03/07/2018

194.

Jul. 30, 2018ORIGINAL DEPOSITION OF STEVEN D. NOWACZYK TAKEN ON
04/17/2018

195.

Jul. 30, 2018ORIGINAL DEPOSITION OF JOHN T. LOTARDO, J.D. TAKEN ON
03/06/2018

196.
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Jul. 30, 2018ORIGINAL DEPOSITION OF TERENCE A. MANNING, P.E. TAKEN ON
04/19/2018

197.

Jul. 30, 2018ORIGINAL DEPOSITION OF TERENCE A. MANNING, P.E. TAKEN ON
04/19/2018

198.

Jul. 30, 2018ORIGINAL DEPOSITION OF ANDREW JASON PLATT TAKEN ON
04/03/2018

199.

Jul. 30, 2018ORIGINAL DEPOSITION OF PAUL GERALD JOHNSON, MAI, CRE
TAKEN ON 03/15/2018

200.

Jul. 30, 2018ORIGINAL DEPOSITION OF GERRY LEE JONES TAKEN ON 04/09/2018201.

Jul. 30, 2018ORIGINAL DEPOSITION OF JOHN KENNEDY GRAHAM TAKEN ON
03/13/2018

202.

Jul. 30, 2018ORIGINAL DEPOSITION OF DAVID BRUCE APPEL TAKEN ON
02/20/2018

203.

Jul. 30, 2018ORIGINAL DEPOSITION OF MARK B. CANDELARIA, AIA TAKEN ON
04/13/2018

204.

Jul. 30, 2018(PART 1 OF 2) ORIGINAL DEPOSITION OF MARK B. CANDELARIA, AIA
TAKEN ON 04/13/2018

205.

Jul. 30, 2018(PART 2 OF 2) ORIGINAL DEPOSITION OF MARK B. CANDELARIA, AIA
TAKEN ON 04/13/2018

206.

Jul. 31, 2018ME: UNDER ADVISEMENT RULING [07/30/2018]207.

Jul. 31, 2018ORIGINAL DEPOSITION OF ALFRED HARRISON TAKEN ON
02/20/2018

208.

Jul. 31, 2018ORIGINAL DEPOSITION OF TERESA CAROL ZACHARIAH, M.D. TAKEN
ON 07/17/2017

209.

Aug. 1, 2018ME: TRIAL [07/30/2018]210.

Aug. 5, 2018(PART 1 OF 2) DEFENDANTS'/ COUNTERCLAIMANTS' BENCH
MEMORANDUM REGARDING LEGAL ACCESS

211.

Aug. 5, 2018(PART 2 OF 2) DEFENDANTS'/ COUNTERCLAIMANTS' BENCH
MEMORANDUM REGARDING LEGAL ACCESS

212.
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Aug. 6, 2018(PART 1 OF 2) PLAINTIFF'S BENCH MEMORANDUM RE: SEVERANCE
OF TITLE AS IT RELATES TO LEGAL ACCESS BASED ON IMPLIED
WAY OF NECESSITY

213.

Aug. 6, 2018(PART 2 OF 2) PLAINTIFF'S BENCH MEMORANDUM RE: SEVERANCE
OF TITLE AS IT RELATES TO LEGAL ACCESS BASED ON IMPLIED
WAY OF NECESSITY

214.

Aug. 6, 2018TRIAL/ HEARING WORKSHEET215.

Aug. 7, 2018ME: TRIAL [07/31/2018]216.

Aug. 7, 2018ME: TRIAL [08/01/2018]217.

Aug. 7, 2018ME: TRIAL [08/02/2018]218.

Aug. 7, 2018ME: TRIAL [08/03/2018]219.

Aug. 9, 2018DEFENDANTS' / COUNTERCLAIMANTS' SUPPLEMENTAL BENCH
MEMORANDUM

220.

Aug. 13, 2018ME: ORAL ARGUMENT SET [08/06/2018]221.

Aug. 13, 2018ME: MATTER UNDER ADVISEMENT [08/06/2018]222.

Aug. 13, 2018PLAINTIFF'S SUPPLEMENTAL PROPOSED FINDINGS OF FACT AND
CONCLUSIONS OF LAW

223.

Aug. 13, 2018DEFENDANTS'/ COUNTERCLAIMANTS' PROPOSED FINDINGS OF
FACT

224.

Aug. 13, 2018DEFENDANTS'/ COUNTERCLAIMANTS' PROPOSED CONCLUSIONS
OF LAW

225.

Aug. 22, 2018ME: RULING [08/20/2018]226.

Sep. 27, 2018ME: ORAL ARGUMENT RESET [09/25/2018]227.

Sep. 28, 2018ME: JUDGMENT/DECREE [09/24/2018]228.

Oct. 1, 2018EXHIBIT WORKSHEET H.D. 07/30/2018229.

Oct. 16, 2018MOTION FOR ONE-DAY EXTENSION TO FILE MOTION TO AMEND
FINDINGS OF FACT UNDER RULE 52(B)

230.

Oct. 16, 2018DEFENDANTS'/ COUNTERCLAIMANTS' MOTION TO AMEND
FINDINGS OF FACT

231.
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Oct. 20, 2018RESPONSE TO DEFENDANTS'/ COUNTERCLAIMANTS' MOTION TO
AMEND FINDINGS OF FACT

232.

Oct. 22, 2018PROPOSED ORDER233.

Oct. 23, 2018ME: MATTER UNDER ADVISEMENT [10/19/2018]234.

Oct. 29, 2018SUPPLEMENTAL CITATION TO LEGAL AUTHORITY235.

Oct. 29, 2018NOTICE OF APPEAL236.

Oct. 31, 2018DEFENDANTS'/ COUNTERCLAIMANTS' REPLY IN SUPPORT OF
THEIR MOTION TO AMEND FINDINGS OF FACT

237.

Nov. 2, 2018MOTION TO STRIKE DEFENDANTS' SUPPLEMENTAL CITATION TO
LEGAL AUTHORITY

238.

Nov. 13, 2018DEFENDANTS'/ APPELLANTS' NOTICE OF TRANSCRIPT ORDER239.

Dec. 4, 2018COURT OF APPEALS RECEIPT240.

Dec. 4, 2018ELECTRONIC INDEX OF RECORD241.

Dec. 5, 2018ME: RULING [12/03/2018]242.

Dec. 5, 2018COURT OF APPEALS APPELLATE CLERK NOTICE DATED 12/05/2018243.

Dec. 10, 2018COURT OF APPEALS RECEIPT244.

Dec. 14, 2018AMENDED NOTICE OF APPEAL245.

Dec. 20, 2018ME: UNDER ADVISEMENT RULING [12/17/2018]246.

Dec. 26, 2018COURT OF APPEALS RECEIPT247.

Dec. 26, 2018AMENDED ELECTRONIC INDEX OF RECORD248.

Jan. 9, 2019(PART 1 OF 5) PLAINTIFF'S APPLICATION FOR ATTORNEYS' FEES
AND COSTS

249.

Jan. 9, 2019(PART 2 OF 5) PLAINTIFF'S APPLICATION FOR ATTORNEYS' FEES
AND COSTS

250.

Jan. 9, 2019(PART 3 OF 5) PLAINTIFF'S APPLICATION FOR ATTORNEYS' FEES
AND COSTS

251.
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Jan. 9, 2019(PART 4 OF 5) PLAINTIFF'S APPLICATION FOR ATTORNEYS' FEES
AND COSTS

252.

Jan. 9, 2019(PART 5 OF 5) PLAINTIFF'S APPLICATION FOR ATTORNEYS' FEES
AND COSTS

253.

Jan. 9, 2019(PART 1 OF 5) PLAINTIFF'S APPLICATION FOR ATTORNEYS' FEES
AND COSTS

254.

Jan. 9, 2019(PART 2 OF 5) PLAINTIFF'S APPLICATION FOR ATTORNEYS' FEES
AND COSTS

255.

Jan. 9, 2019(PART 3 OF 5) PLAINTIFF'S APPLICATION FOR ATTORNEYS' FEES
AND COSTS

256.

Jan. 9, 2019(PART 4 OF 5) PLAINTIFF'S APPLICATION FOR ATTORNEYS' FEES
AND COSTS

257.

Jan. 9, 2019(PART 5 OF 5) PLAINTIFF'S APPLICATION FOR ATTORNEYS' FEES
AND COSTS

258.

Jan. 9, 2019(PART 1 OF 2) STATEMENT OF COSTS AND NOTICE OF TAXATION
OF COSTS

259.

Jan. 9, 2019(PART 2 OF 2) STATEMENT OF COSTS AND NOTICE OF TAXATION
OF COSTS

260.

Jan. 16, 2019(PART 1 OF 2) NOTICE OF ERRATA IN SUPPORT OF STATEMENT OF
COSTS AND NOTICE OF TAXATION OF COSTS

261.

Jan. 16, 2019(PART 2 OF 2) NOTICE OF ERRATA IN SUPPORT OF STATEMENT OF
COSTS AND NOTICE OF TAXATION OF COSTS

262.

Jan. 22, 2019NOTICE OF LODGING PROPOSED FORM OF JUDGMENT263.

Feb. 4, 2019NOTICE OF FIRST EXTENSION OF TIME FOR DEFENDANTS TO
RESPOND TO PLAINTIFF'S APPLICATION FOR ATTORNEY'S FEES;
STATEMENT OF COSTS; AND PROPOSED FORM OF ORDER

264.

Feb. 7, 2019MOTION TO EXCEED PAGE LIMIT FOR DEFENDANTS' RESPONSE TO
PLAINTIFF'S APPLICATION FOR ATTORNEYS' FEES AND COSTS

265.

Feb. 8, 2019DEFENDANTS' RESPONSE TO PLAINTIFF'S STATEMENT OF
TAXABLE COSTS

266.

Feb. 8, 2019(PART 1 OF 3) DEFENDANTS' RESPONSE IN OPPOSITION TO
PLAINTIFF'S APPLICATION FOR ATTORNEYS' FEES AND TAXABLE
COSTS

267.
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Feb. 8, 2019(PART 2 OF 3) DEFENDANTS' RESPONSE IN OPPOSITION TO
PLAINTIFF'S APPLICATION FOR ATTORNEYS' FEES AND TAXABLE
COSTS

268.

Feb. 8, 2019(PART 3 OF 3) DEFENDANTS' RESPONSE IN OPPOSITION TO
PLAINTIFF'S APPLICATION FOR ATTORNEYS' FEES AND TAXABLE
COSTS

269.

Feb. 8, 2019DEFENDANTS' OBJECTION TO PLAINTIFF'S PROPOSED FORM OF
JUDGMENT

270.

Feb. 12, 2019ORDER271.

Feb. 15, 2019ME: ORDER SIGNED [02/12/2019]272.

Feb. 20, 2019(PART 1 OF 2) REPLY IN SUPPORT OF PLAINTIFF'S APPLICATION
FOR ATTORNEYS' FEES AND COSTS

273.

Feb. 20, 2019(PART 2 OF 2) REPLY IN SUPPORT OF PLAINTIFF'S APPLICATION
FOR ATTORNEYS' FEES AND COSTS

274.

Apr. 15, 2019AMENDED JUDGMENT275.

Apr. 30, 2019NOTICE OF APPEARANCE276.

Apr. 30, 2019STIPULATION TO SET SUPERSEDEAS BOND277.

May. 3, 2019NOTICE OF APPEAL278.

May. 6, 2019ORDER SETTING SUPERSEDEAS BOND279.

May. 17, 2019NOTICE OF DEPOSIT WITH THE COURT280.

May. 17, 2019(PART 1 OF 2) NOTICE OF POSTING CASH SUPERSEDEAS BOND281.

May. 17, 2019(PART 2 OF 2) NOTICE OF POSTING CASH SUPERSEDEAS BOND282.

May. 20, 2019NOTICE OF TRANSCRIPT ORDER AND STATEMENT OF ISSUES ON
APPEAL

283.

May. 22, 2019NOTICE OF CROSS APPEAL284.
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SUPERIOR COURT OF ARIZONA 

MARICOPA COUNTY 

 
CV 2016-005381  03/29/2017 

   

 

Docket Code 926 Form V000A Page 1  

 

 

 CLERK OF THE COURT 

HON. RANDALL H. WARNER K. Ballard 

 Deputy 

  

   

  

T M S VENTURES L L C CASEY SCOTT BLAIS 

  

v.  

  

TERESA C ZACHARIAH, et al. FRANCIS J SLAVIN 

  

  

  

  

  

  

 

 

UNDER ADVISEMENT RULING 

 

 

 Plaintiff’s November 16, 2016 Motion for Partial Summary Judgment re: Access and 

Utilities is under advisement following argument.  At issue is whether an easement exists over 

Defendants’ properties to provide access to Plaintiff’s property. 

 

1.  Background. 
 

 The properties at issue are on the north side of Camelback Mountain, and Phoenix Title 

and Trust Company (“Phoenix Title”) owned them in 1959.  That year, it created the Stone 

Canyon East subdivision by recording a subdivision plat (“the Plat”) creating several lots, 

including those at issue here:  Lots 22, 23, 24 and 25.  It included a dedicated easement for San 

Miguel Avenue, which provides access to Lots 22, 23, 24 and 25.   

 

 At the time, Phoenix Title also owned a parcel to the south of those lots (“the Property”).  

San Miguel Avenue is the closest road to the Property, but does not abut it.  Rather, to reach the 

Property from San Miguel Avenue, it is necessary to cross Lots 22, 23, 24 and/or 25. 
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 The Property is not part of the Stone Canyon East subdivision, and the Plat did not 

dedicate an easement that would allow access to the Property.  Thus, when the Plat was recorded, 

the Property became land-locked. 

 

 Whether Phoenix Title intended this or not, it attempted a fix in 1960 by recording an 

“Easement for Roadway.”  The Easement for Roadway states that it dedicates a 50-foot easement 

from San Miguel Avenue to the Property.  Portions of the easement are on Lots 22, 23, 24 and 

25.   

 

 Phoenix Title sold Lots 22, 23, 24 and 25 along with others in the subdivision.  The 

original deed for Lot 24 expressly referenced the Easement for Roadway.  The original deed for 

Lot 25 does not, although a subsequent conveyance did refer to the Easement for Roadway.  No 

deed conveying Lots 22 or 23 referenced the Easement for Roadway, but the owners of those lots 

had actual notice of it.  

 

 Portions of Lot 22’s and Lot 23’s driveways are in the claimed easement, but the 

evidence is conflicting regarding how the claimed easement has been used over the years. 

 

 Plaintiff owns the Property, and argues three theories for why it has a valid easement over 

Defendants’ properties.  Defendants own Lots 22, 23 and 24.  The owner of Lot 25 does not 

contest Plaintiff’s claim. 

 

2.  Common Law Dedication. 
  

 Plaintiff argues, first, that Phoenix Title effected a common law dedication of easement 

for a roadway.  A common law dedication requires (1) an offer by the owner of land to dedicate 

the easement and (2) acceptance by the general public.  Pleak v. Entrada Prop. Owners’ Ass’n, 

207 Ariz. 418, 423-24, 87 P.3d 831, 836-37 (2004).  “No particular words, ceremonies, or form 

of conveyance is necessary to dedicate land to public use; anything fully demonstrating the intent 

of the donor to dedicate can suffice.”  Id. at 424, 87 P.3d at 837. 

 

 Phoenix Title’s 1960 recording evinces a clear intent to dedicate a roadway easement 

through Lots 22, 23, 24 and 25.  So the question is whether it was ever accepted.  An offer to 

dedicate is accepted if subsequent deeds explicitly reference the deed of dedication.  Lowe v. 

Pima Cty., 217 Ariz. 642, 646, 177 P.3d 1214, 1218 (App. 2008). 

 

 Here, deeds conveying two of the servient parcels reference the Easement for Roadway:  

the initial deed conveying Lot 24 and a subsequent deed conveying Lot 25.  But no deed to Lots 

22 or 23 reference the Easement for Roadway.  Although the owners of those lots may have had 

notice of the claimed easement, a common law easement requires acceptance, not just notice. 

APP065

efraser
Highlight



 

 

 

SUPERIOR COURT OF ARIZONA 

MARICOPA COUNTY 

 
CV 2016-005381  03/29/2017 

   

 

Docket Code 926 Form V000A Page 3  

 

 

 

 A common law easement can also be accepted by usage.  But the evidence regarding 

usage is insufficient to warrant summary judgment for Plaintiff on this issue. 

 

3.  Private Easement. 
 

 Next, Plaintiff argues that it has a private easement under Section 2.1(1)(b) of the 

Restatement, which says: 

 

A servitude is created . . . if the owner of the property to be 

burdened . . . conveys a lot or unit in a general-plan development 

or common-interest community subject to a recorded declaration of 

servitudes for the development or community…. 

 

Restatement (Third) of Property (Servitudes) § 2.1(1)(b) (2000).  The Easement for Roadway 

was not a declaration of servitudes for the Stone Canyon East subdivision; rather it attempted to 

establish a public road easement through that subdivision to the Property, which was not part of 

the subdivision.  So Plaintiff argues that the Easement for Roadway itself established a different 

general-plan development, one that included the Property along with Lots 22, 23, 24 and 25. 

 

 “General-plan development” is defined as “a real-estate development or neighborhood in 

which individually owned lots or units are burdened by a servitude imposed to effectuate a plan 

of land-use controls for the benefit of the property owners in the development or neighborhood.”  

Restatement (Third) of Property (Servitudes) § 1.7(1) (2000).  Applying this definition, there was 

no general-plan development that included both the Property and its neighbors.  The Easement 

for Roadway did not create a real estate development or neighborhood; it purported only to 

create a roadway easement.  So it did not create a private easement under Restatement § 

2.1(1)(b). 

 

4.   Implied Way of Necessity. 

 

 Third, Plaintiff argues that it has an implied way of necessity.  “Under the common law, 

where land is sold that has no outlet, the vendor by implication of the law grants ingress and 

egress over the parcel to which he retains ownership, enabling the purchaser to have access to his 

property.”  Bickel v. Hansen, 169 Ariz. 371, 374, 819 P.2d 957, 960 (App. 1991).  To establish 

an implied easement, Plaintiff must show (1) common ownership of the parcels, (2) severance of 

the claimed dominant parcel from the claimed servient parcel, (3) at the time of severance, the 

dominant parcel had no outlet, and (4) reasonable necessity for access existed at the time of 

severance.  College Book Centers, Inc. v. Carefree Foothills Homeowners’ Ass’n, 225 Ariz. 533, 

541, 241 P.3d 897, 905 (App. 2010).  The Restatement standard is similar, though it adds what 
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amounts to an affirmative defense: “unless the language or circumstances of the conveyance 

clearly indicate that the parties intended to deprive the property of those rights.”  Restatement 

(Third) of Property (Servitudes) § 2.15 (2000). 

 

 The evidence establishes the first three elements.  The land that became the Property and 

Lots 22, 23, 24 and 25 was under common ownership and, when the Property was severed from 

the rest, it became land-locked.  There is no evidence of any outlet to the Property other than 

through Defendants’ properties.   

 

 It is not clear from the record, however, that access to the Property was reasonably 

necessary at the time of severance.  Rather, there is a fact dispute over whether the Property can 

be (or could have been at the time of severance) reasonably developed given its topography.  

This fact issue precludes summary judgment on the issue of implied easement.   

 

5.  Adverse Possession. 
 

 Assuming there is an easement, Defendants claim it has been lost by adverse possession.  

Plaintiff argues that Defendants cannot prove this defense.  To prove adverse possession of an 

easement, Defendants must show acts adverse to the easement for ten years.  Sabino Town & 

Country Estates Ass’n v. Carr, 186 Ariz. 146, 149, 920 P.2d 26, 29 (App. 1996).  The evidence 

on this issue is conflicting so as to preclude summary judgment. 

  

6.  Order. 
 

 Based on the foregoing,  

 

 IT IS ORDERED denying the Motion. 
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 CLERK OF THE COURT 

HON. PAMELA GATES K. Ballard 

 Deputy 

  

   

  

T M S VENTURES L L C CASEY SCOTT BLAIS 

  

v.  

  

TERESA C ZACHARIAH, et al. FRANCIS J SLAVIN 

  

  

  

 CORY LEON BROADBENT 

  

  

 

 

UNDER ADVISEMENT RULING 

 

 

 

The court reviewed and considered Defendants/Counterclaimants’ Motion for Partial 

Summary Judgment, Plaintiff’s Response to Defendants/Counterclaimants’ Motion for Partial 

Summary Judgment, and Defendants’ Reply.  The court also considered the parties’ arguments at 

the July 19, 2018 oral argument. 

 

Defendants seek summary judgment of the following claims set forth in Plaintiff’s 

August 19, 2016 Verified Second Amended Complaint: 

 

 Count 1 - Quiet Title/Declaratory Judgment – Express Easement; 

 Count 2 – Quiet Title/Declaratory Judgment as to Implied Easement; 

 Count 3 - Declaratory Judgment – Common Law Dedication;  

 Count 4 – Private Way of Necessity (A.R.S. §12-1201, et seq.); and  

 Count 6 – Implied Way of Necessity.  

Plaintiff TMS Ventures, LLC owns undeveloped property located on the north side of 

Camelback Mountain (referred to herein as “the TMS Property”).  Defendants own residential 
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properties, referred to as Lots 22, 23, 24, and 25 of the Stone Canyon East subdivision, that are 

either adjacent to or in close proximity to the TMS Property.   

 

In December 1958, Phoenix Title and Trust Company (“Phoenix Title”) owned the TMS 

Property and all of the land that would later become the Stone Canyon East subdivision.  In 

February 1959, Phoenix Title recorded a plat for a subdivision known as Stone Canyon East.  

The plat created several lots, including Lots 22, 23, 24, and 25.  The plat also dedicated several 

streets to the public, including San Miguel Avenue, which provides access to Lots 22, 23, 24, 

and 25.  

 

On March 1, 1960, prior to the sale of the TMS Property, Phoenix Title recorded an 

“Easement for Roadway” for public roadway and public utilities (“the Easement for Roadway”).  

The Easement for Roadway states that it grants “to the County of Maricopa, State of Arizona, an 

easement for roadway purposes” and that it is “a public way for vehicular and foot traffic 

thereon.”  The Easement for Roadway has two stated purposes:  1) “to increase the width of San 

Miguel Avenue as shown on said plat”; and, 2) “to provide for another roadway not shown on 

said plat.”  As such, the stated intent of the Easement for Roadway was to expand the dedicated 

area of San Miguel Avenue by 25-feet on either side of the road and dedicate a 50-foot easement 

from San Miguel Avenue to the TMS Property.  Portions of the easement are on Lots 22, 23, 24, 

and 25. 

  

Subsequent to the recordation of the Easement for Roadway, Phoenix Title sold Lots 22, 

23, 24, and 25 along with other properties within the subdivision. The original deed for Lot 24 

expressly references the Easement for Roadway.  The original deed for Lot 25 does not, although 

a subsequent conveyance did refer to the Easement for Roadway.  No deed conveying Lots 22 or 

23 references the Easement for Roadway, but the owners of Lots 22 and 23 allegedly had actual 

notice of the easement.  Phoenix Title sold the TMS Property on October 25, 1961.  

 

Portions of Lot 22’s and Lot 23’s driveways are in the claimed Easement for Roadway, 

but the evidence is conflicting regarding how the claimed easement has been used over the years.  

 

Summary judgment is appropriate only if no genuine issues of material fact exist and the 

moving party is entitled to judgment as a matter of law.  Johnson v. Earnhardt’s Gilbert Dodge, 

Inc., 212 Ariz. 381, 385, ¶15, 132 P.3d 825, 829 (2006); Wells Fargo Bank v. Ariz. Laborers, 

Teamsters & Cement Masons Local No. 395 Pension Trust Fund, 201 Ariz. 474, 482 ¶14, 38 

P.3d 12, 20 (2002); Orme School v. Reeves, 166 Ariz. 301, 309, 802 P.2d 1000, 1008 (1990); 

Ariz. R. Civ. P. 56(a). 
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Count 1 - Quiet Title/Declaratory Judgment – Express Easement 

Count 2 – Quiet Title/Declaratory Judgment as to Implied Easement 

 

Plaintiff has abandoned its claims of express easement and implied easement alleged in 

Counts 1 and 2 of Plaintiff’s August 19, 2016 Verified Second Amended Complaint.  Therefore, 

the court denies Defendants’ Motion for Partial Summary Judgment as to Counts 1 and 2 as 

moot.   

 

Count 3 - Declaratory Judgment – Common Law Dedication 

 

A common law dedication requires: (1) an offer by the owner of land to dedicate the 

easement; and, (2) acceptance by the general public.  See Pleak v. Entrada Prop. Owners’ Ass’n, 

207 Ariz. 418, 423-24, 87 P.3d 831, 836-37 (2004).  This court previously denied a motion for 

summary judgment regarding Count 3, finding a question of fact existed on whether there was 

acceptance by the general public.  

 

Now, Defendants seek judgment as a matter of law on Count 3, claiming the offer by the 

owner of the land to dedicate the easement was invalid.  Specifically, Defendants argue that after 

recordation of the plat, no one had legal right to amend the subdivision plat unilaterally to add 

new public roadways without obtaining approval from the Maricopa County Board of 

Supervisors, the Mayor of the City of Scottsdale, or the City of Phoenix Planning Commission; 

therefore, Phoenix Title’s Easement for Roadway was an impermissible and potentially criminal 

effort to dodge the requirements of Article 7, Chapter 4, Title 9 of the Arizona Revised Statutes.     

 

To support their argument that Phoenix Title’s Easement for Roadway was an 

impermissible attempt to avoid the statutory approval process, Defendants claim that Phoenix 

Title “knew at the time of platting, and before seeking its necessary approval from Maricopa 

County, that the County had a firm policy not to approve subdivision plats for residential lots 

above 1,600 feet in elevation on Camelback Mountain.” See Motion for Partial Summary 

Judgment at 3.  Plaintiff claims that Defendants’ argument is inconsistent with the evidence, 

including Maricopa County’s decision to approve the plat for the Stone Canyon East subdivision, 

which included “no less than four lots that were above 1,600 feet.”  See Response at 9.   

 

Plats are legal instruments and thus, the “court’s task in interpreting a plat is to discern 

and give effect to the intent of the party creating it.”  Smith v. Beesley, 226 Ariz. 313, 318 ¶15, 

247 P.3d, 548, 553 (App. 2011); see also Pleak, 207 Ariz. at 421, 87 P.3d at 834.  Although the 

trial court previously stated that Phoenix Title’s 1960 recording evinces an intent to dedicate a 

roadway easement through Lots 22, 23, 24, and 25, the court finds that the intent of the party 

creating a plat and the subsequent Easement for Roadway, as well as acceptance by the general 

public are disputed questions of fact and thus, summary judgment is not justified.   
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Count 4 – Private Way of Necessity (A.R.S. §12-1201, et seq.) 

 

Section 12-1202(A) of the Arizona Revised Statutes provides that “[a]n owner of or a 

person entitled to the beneficial use of land . .  . , which is so situated with respect to the land of 

another that it is necessary for its proper use and enjoyment to have and maintain a private way 

of necessity over, across, through, and on the premises, may condemn and take lands of another, 

sufficient in area for the construction and maintenance of the private way of necessity.”  A.R.S. 

§12-1202(a).   “[F]or a landowner to condemn a right-of-way across intervening land to a public 

road, he need not show that he has no outlet, but only that he has no adequate and convenient 

one. In other words the condemnor need not show an absolute necessity for the taking, a 

reasonable necessity being sufficient.” Solana Land Co. v. Murphey, 69 Ariz. 117, 125, 210 P.2d 

593, 598 (1949) (citations omitted). 

  

Defendants claim they are entitled to judgment as a matter of law regarding Count 4, 

Private Way of Necessity, because, according to Defendants, Phoenix Title’s act of voluntarily 

“orphaning” the TMS Property precludes a subsequent owner of the TMS Property from seeking 

a private way of necessity under A.R.S. § 12-1202.  Defendants cite Gulotta v. Triano, 125 Ariz. 

144, 145, 608 P.2d 81, 82 (App. 1980), for the proposition that a “landowner may not acquire a 

way of necessity over another’s property after he has voluntarily cut off an alternate means of 

access to his own property.”  In Gulotta, the plaintiffs sought to acquire a private way of 

necessity over another’s property after the landowner voluntarily cut off an alternative means of 

access to his own property.  The court of appeals in Gulotta analyzed the terms of the agreement 

at issue and found that the plaintiffs appreciated the danger of losing access to the property they 

retained, but decided voluntarily to limit their right to ingress and egress to complete the sale and 

thereafter seek access from a different party.  Id.  The court of appeals found that under the set of 

circumstances present in Gulotta, the plaintiff was not entitled to the remedy afforded by A.R.S. 

§ 12-1202.  Here, the court finds that the undisputed facts do not provide a basis to grant 

Defendants’ Motion for Partial Summary Judgment as to Count 4.   

 

Count 6 - Implied Way of Necessity 

 

To establish the existence of an implied way of necessity, Plaintiff must prove: (1) 

common ownership of the parcels; (2) severance of the claimed dominant parcel from the 

claimed servient parcel; (3) at the time of severance, the dominant parcel had no outlet; and (4) 

reasonable necessity for access existed at the time of severance. College Book Centers, Inc. v. 

Carefree Foothills Homeowners’ Ass’n, 225 Ariz. 533, 541, ¶30, 241 P.3d 897, 905 (App. 2010). 

 

In the trial court’s March 29, 2017 decision, the court found that the first three elements 

were satisfied.  See Minute Entry dated 3/29/17 at 4.  The trial court previously denied summary 
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judgment, finding that there were fact disputes respecting the fourth element of proof, whether 

“reasonable necessity for access existed at the time of severance.”  In its ruling, the court noted 

that whether the TMS Property can be (or could have been at the time of severance) reasonably 

developed given its topography was a disputed genuine issue of material fact.  Id. 

 

Plaintiff’s Response reminds the court that the ability to build a home on the property at 

the time of severance is not an essential element in evaluating the existence of an implied way of 

necessity.  See also Chandler Flyers, Inc. v. Stellar Development Corp., 121 Ariz. 553, 554, 592 

P.2d 387, 388 (App. 1979)(“The standard set forth in the Restatement, Property, § 476, p. 2984, 

is that an easement of necessity will be implied if ‘without it the land cannot be effectively 

used.’”).  However, reasonable developability at the time of severance is relevant in assessing the 

parties’ intent and evaluating whether Phoenix Title intentionally deprived the property of the 

rights necessary to reasonable enjoyment of the land.  See Restatement (Third) of Property 

(Servitudes) § 2.15 (2000)(“A conveyance that would otherwise deprive the land conveyed to the 

grantee, or land retained by the grantor, of rights necessary to reasonable enjoyment of the land 

implies the creation of a servitude granting or reserving such rights, unless the language or 

circumstances of the conveyance clearly indicate that the parties intended to deprive the 

property of those rights.”)(emphasis added).  The court finds that a genuine issue of material fact 

exists that precludes summary judgment on the issue of implied way of necessity. 

 

IT IS ORDERED denying Defendants/Counterclaimants’ May 3, 2018 Motion for 

Partial Summary Judgment. 
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TM S VENTURES LL C CASEY SCOTT BLAIS 

V. 

TERESA C ZACHARIAH, et al. FRANCIS J SLAVIN 

CORY LEON BROADBENT 
DOCKET-CIVIL-CCC 

JUDGMENT 
(UNDER ADVISEMENT RULING) 

Following the trial held on July 30, 31, August 1, 2, 3, and 6, 2018, the court makes the 
following findings of facts and conclusions of law. 

1. Plaintiff TMS Ventures, LLC is the owner of undeveloped property consisting of 
approximately 3.44 acres, located on the north side ofCamelback Mountain in the 
Town of Paradise Valley, Arizona. See Stipulated Facts for Trial 11. The property 
is referred to herein as "the TMS Property." 

2. Defendants own residential properties, known as Lots 22 through 25 of the Stone 
Canyon East subdivision, which are either adjacent to or in close proximity to the 
TMS Property. Id 113-4. 

3. Plaintiff purchased the TMS Property on November 16, 2012. Id 12. 

4. Defendants Teresa C. and Joe Zachariah ("Zachariahs") purchased Lot 22 of the 
Stone Canyon East subdivision on June 25, 2010. Id at 16. 

Docket Code 901 Form V047 Page 1 

APP073



CV 2016-005381 

SUPERIOR COURT OF ARIZONA 
MARICOPA COUNTY 

09/24/2018 

5. Defendant Roseanne T. Appel ("Appel") purchased Lot 23 of the Stone Canyon 
East subdivision on August 31, 2009. Id. at ,1. 

6. Defendants Ingrid Lenz and Alfred Harrison, as Trustees of the Ingrid Lenz 
Harrison Revocable Trust Under Agreement Dated November 19, 1999, as 
amended ("Harrisons"), purchased Lot 24 of the Stone Canyon East subdivision 
on June 12, 2009. Id. at ,8. 

7. Defendant Jerry D. Smith, Trustee of the JDS Trust dated August 22, 2005 
("Smith") purchased Lot 25 of the Stone Canyon East subdivision on June 19, 
2006. Id. at ,9. 

8. Plaintiff plans to build a home on the TMS Property. 

9. The TMS Property is bounded on the West, South and partially on the East by land 
owned by the City of Phoenix. Id. at ,5. 

10. Turning back in time, in December 1958, Phoenix Title and Trust Company 
("Phoenix Title") acquired title to land that contains the TMS Property (the 
"Remainder Parcel") and all of the land that later became the Stone Canyon East 
subdivision. Id. at ,10. 

11. On February 27, 1959, Phoenix Title caused the Stone Canyon East subdivision 
plat (the "Plat") to be recorded. Id. at ,11. The Plat included Lots 1 through 25. 
See Exhibit 2. 

12. The Plat dedicated San Miguel Avenue and the other streets shown in the Plat to 
the public. See Stipulated Facts for Trial at ,12. The Plat indicated that San 
Miguel A venue has a total dedication width of 50 feet (25 feet on each side of the 
centerline). See id. at ,13. 

13. San Miguel Avenue is a public roadway, maintained by the Town of Paradise 
Valley. Id. at ,14. 

14. On March 1, 1960, Phoenix Title recorded a document entitled "Easement for 
Roadway" in Docket 3178, Page 402, Maricopa County Recorder's Office 
(hereinafter referred to as "the Easement" or "Easement for Roadway"). Id. at 
,15. 
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15. The Easement for Roadway stated that Phoenix Title "does hereby grant to the 
County of Maricopa, State of Arizona, an easement for roadway purposes" and 
that it is "a public way for vehicular and foot traffic thereon." See Exhibit 1. 

16. The Easement for Roadway included two stated purposes: "to increase the width 
of San Miguel A venue as shown on said plat and to provide for another roadway 
not shown on said plat." Id. 

17. The Easement for Roadway set forth the dedicator's intent to expand the dedicated 
area of San Miguel A venue by an additional 25 feet on both sides of the road "so 
that the roadway is increased a total width of 50 [feet] over the width shown in the 
plat of said Stone Canyon East." Id. 

18. The Easement for Roadway also stated that it grants a 50-foot easement for 
roadway purposes leading from San Miguel Avenue to the TMS Property, legally 
described as: 

Id. 

Docket Code 901 

A strip ofland 25' wide along the N. side and a strip ofland 
25' wide along the S. line of the lot line separating Lots 22 
and 23, and 25' wide N. of the S. border of said subdivision 
in Lots 24 and 25. 

Form V047 Page 3 
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19. The Easement for Roadway area of the new roadway extended from San Miguel 
Avenue to the TMS Property. 

21 

200.00' 
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20. The Easement for Roadway intended to burden Lots 16, 19, 20, 21, 22, 23, 24, and 
25. Id 

21. At the time of recordation of the Easement for Roadway, Phoenix Title owned 
Lots 16, 19, 20, 21, 22, 23, 24, 25, and the Remainder Parcel, including the TMS 
Property. See Stipulated Facts for Trial 116; see also Exhibits 3, 4, 164, 165, 176, 
186, and 188. After recordation of the Plat but prior to recordation of the Easement 
for Roadway, Phoenix Title sold seven Stone Canyon East Lots; however, none of 
the Lots sold prior to the March 1, 1960 were burdened by the Easement for 
Roadway. See Exhibits 157 through 163. 

22. The Remainder Parcel was not landlocked by the recordation of the Plat because 
Phoenix Title continued to own the platted lots in the subdivision that could be 
used to access the Remainder Parcel, which included the TMS Property. 

23. After the Easement for Roadway had been recorded, Phoenix Title conveyed title 
to Lots 22 through 25 and the Remainder Parcel as follows: 

a. Special Warranty Deed from Phoenix Title for Lot 25 recorded on March 
30, 1961 at Document Number 1961-0118063, Maricopa County 
Recorder's Office. See Exhibit 176. 

b. Special Warranty Deed from Phoenix Title conveyed the TMS Property 
and other property South of the Stone Canyon East subdivision to Frank 
and Catherine D. Riley (1/3 interest), Theodore A. and Marianna Rehm 
(1/3 interest) and C. Tim and Mildred Jane Rodgers (1/3 interest) on 
October 25, 1961. See Exhibit 3. This conveyance severed Phoenix Title's 
common ownership of the Remainder Property from Lots 22, 23, and 24. 

c. Special Warranty Deed from Phoenix Title to Ralph Luikart and Georgiana 
Jane Luikart for Lot 24 recorded on March 15, 1962 at Document No. 
1962-0075189, Maricopa County Recorder's Office. See Exhibit 187. 

d. Special Warranty Deed from Phoenix Title for Lot 22 recorded on June 5, 
1964 at Document Number 1964-0213434, Maricopa County Recorder's 
Office. See Exhibit 164. 
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Special Warranty Deed from Phoenix Title for Lot 23 recorded on March 
10, 1966 at Document Number 1966-0035783, Maricopa County 
Recorder's Office. See Exhibit 165. 

24. Besides the Easement for Roadway, no other recorded means of access existed for 
ingress and egress to the TMS Property. 

25. The Easement for Roadway also provided for subsurface utilities, as follows: 

[I]t is specifically agreed that the said County may itself or 
grant to others the right to place under the surface of the 
property described above, any type of public utility facilities 
so long as said facilities do not show above the surface in 
any manner whatsoever. 

See Exhibit 1. 

26. On or about March 31, 2016, Plaintiff, through counsel tendered to Defendants 
written demands to acknowledge the Easement for Roadway, together with a 
quitclaim deed and $5.00 cash pursuant to A.R.S. § 12-1103(8). 

COMMON LAW DEDICATION 

27. Plaintiff seeks a declaration in Count 3 of its Second Amended Complaint that the 
Easement is enforceable based on common law dedication. 

28. A common law dedication requires (1) an offer by the owner of land to dedicate 
the easement; 1 and, (2) acceptance by the general public. Pleak v. Entrada Prop. 

1 The trial court finds that it is not bound by Judge Warner's prior determination that Phoenix Title 
clearly intended to dedicate a roadway easement through Lots 22, 23, 24, and 25. Therefore, the 
findings set forth herein are based on the evidence and testimony presented at trial. The court 
maintains fidelity to the law of the case when appropriate. However, the assessment of intent as 
set forth in Judge Warner's March 29, 2017 decision was not dispositive. This court finds that in 
issuing the March 29, 2017 ruling, Judge Warner did not comprehensively address the merits of 
whether Plaintiff proved that the owners intended to dedicate an easement. See Powell-Cerkoney 
v. TCR-Montana Ranch Joint Venture, II, 176 Ariz. 275, 279, 860 P.2d 1328, 1332 (App. 1993) 
("[W]e will not apply law of the case if the prior decision did not actually decide the issue in 
question, if the prior decision is ambiguous, or if the prior decision did not address the merits."). 
Therefore, the court finds that the limitations of law of the case do require this judicial officer to 
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Owners' Ass'n, 207 Ariz. 418, 423-24, 87 P.3d 831, 836-37 (2004). 

A. An offer by the owner of the land to dedicate the easement 

29. "No particular words, ceremonies, or form of conveyance is necessary to dedicate 
land to public use; anything fully demonstrating the intent of the donor to dedicate 
can suffice." Id. at 424, 87 P.3d at 837 (citation omitted). 

30. Based on the credible evidence and testimony presented at trial, the court finds 
that the unambiguous language of the Easement for Roadway and the act of 
recording the Phoenix Title's 1960 Easement for Roadway demonstrates a clear 
intent of the donor to dedicate a 50-foot easement for roadway purposes leading 
from San Miguel Avenue to the TMS Property, legally described as: 

A strip ofland 25' wide along the N. side and a strip ofland 
25' wide along the S. line of the lot line separating Lots 22 
and 23, and 25' wide N. of the S. border of said subdivision 
in Lots 24 and 25. 

31. The Easement for Roadway did not include use restrictions. Moreover, the 
Easement for Roadway did not attempt to restrict usage to the public by failing to 
extend the easement to the boundary of the relevant properties. Instead, the 
express language of the Easement for Roadway stated the donor's intent to grant 
"an easement for roadway purposes" that is "a public way for vehicular and foot 
traffic thereon." See Exhibit 1. 

32. The court finds that the first element of common law dedication, i.e., an offer by 
the owner of the land to dedicate the easement, is satisfied. 

B. Acceptance by the general public 

33. Next the court turns to acceptance by the general public. The element of 
"acceptance by the general public" is met if a conveyance document refers to the 
dedicatory instrument. Pleak, 207 Ariz. at 418 ,i 23, 87 P.3d at 837; see also Lowe 
v. Pima County, 217 Ariz. 642, 647, i!19, 177 P.3d 1214, 1219 (App. 
2008)("[W]hen a conveying instrument expressly refers to a prior dedication, 

adhere to the statement that "Phoenix Title's 1960 recording evinces a clear intent to dedicate a 
roadway easement through Lots 22, 23, 24, and 25." Instead, the findings and decisions herein are 
based on the credible evidence and testimony at trial. 
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'knowledge of the dedication can be imputed to the title holder."'). 

34. In this case, Phoenix Title conveyed Lot 24 on March 15, 1962 by a Special 
Warranty Deed. The Special Warranty Deed included an express reference to the 
Easement for Roadway. See Exhibit 4. 

35. On July 26, 1963, Ben and Marian Dale Cheney conveyed Lot 25 by Warranty 
Deed that made specific reference to the Easement for Roadway. See Exhibit 5.2 

36. Although not expressly included in the conveyance document, unlike the plaintiffs 
in Lowe v. Pima County, at the time the Zachariahs and Ms. Appel purchased Lots 
22 and 23, each Defendant had actual knowledge of the recordation of the 
Easement for Roadway. 217 Ariz. at 647, ,20, 177 P.3d at 1219; .cf Neal v. Hunt, 
112 Ariz. 307, 311, 541 P.2d 559, 563 (l 975)("Constructive and actual knowledge 
have the same effect.")( citation omitted). 

37. Prior to purchasing Lot 23 on August 31, 2009, Ms. Appel obtained a title 
insurance policy in July 2009 that expressly identified the Easement for Roadway 
as an exception to coverage. See Exhibit 14.3 

38. Like Ms. Appel, prior to purchasing their property, the Zachariahs were aware of 
the recorded Easement for Roadway, which expressly dedicated an easement 
across Lot 22 for the benefit of the TMS Property. In fact, in a proposed, signed 
addendum to their purchase contract, the Zachariahs expressly acknowledged the 
existence of the Easement for Roadway, stating: 

An easement was discovered on the south side of the subject 
property which would enable a buyer ingress/egress to the 
3 .4 acre parcel located on the north side of the subject. 

See Exhibit 22. In this proposed addendum, the Zachariahs cited the easement as 
a basis for a lower purchase price. 

39. Despite their attempt to negotiate a price reduction over the easement, Dr. Teresa 

2 Phoenix Title also conveyed Lot 16 on March 8, 1963 by a deed that made specific reference to 
the Easement for Roadway, and on April 11, 1968, Billie and Freda Nutt Hanks conveyed Lots 16 
and 20 by Warranty Deed that made specific reference to the Easement for Roadway. 
3 The Zachariahs also obtained a title insurance policy for Lot 22 that expressly identified the 
Easement for Roadway as an exception to coverage. See Exhibit 17. 
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Zachariah testified that they bought Lot 22 because she believed the easement was 
invalid and unenforceable. Dr. Teresa Zachariah based her alleged belief on a 
conversation with Bill Mead, a Paradise Valley Town Engineer and her real estate 
agent, Jay Kronmiller. Mr. Mead informed Dr. Teresa Zachariah that Paradise 
Valley did not have any interest in or intent to build a road leading from San 
Miguel Avenue to the TMS Property. However, the lack of interest in using or 
maintaining the easement by the Town of Paradise Valley does not invalidate the 
easement. See Hunt v. Richardson, 216 Ariz. 114, 19, 114, 163 P.3d 1064, 1069 
(App. 2007). 

40. The court finds that the Zachariahs knew about the existence of the Easement for 
Roadway prior to purchasing Lot 22, and they understood that a purchaser of the 
TMS Property could attempt to use the easement to access the TMS Property from 
San Miguel Avenue even though the Town of Paradise Valley did not intend to 
build and maintain a public roadway on the Easement. In purchasing Lot 22 with 
actual knowledge of the Easement for Roadway, the Zachariahs accepted the 
dedication. 

41. Communications between Plaintiff and Defendant Teresa Zachariah further 
corroborate her awareness of the easement. When Plaintiff mentioned the 
easement as the basis for his request to use the Zachariah property to access the 
TMS Property, the response was not, "What are you talking about; what 
easement?" Instead, the dialogue was a respectful, cordial neighborly discussion 
about facilitating access to protect the privacy of the Zachariahs and allow access 
to the TMS Property. 

42. After purchase, Dr. Teresa Zachariah even discussed the process for allowing 
continuous access to the TMS Property across the easement area, stating "as you 
get to the point access is needed on continuance basis, [I] can leave the gate to .. 
. . remain open set hours and set to close at night - [I] would think this would be 
best all around." See Exhibit 212; see also Exhibits 3 0-31. 

43. Hoping that the easement did not really exist is insufficient to outweigh the 
credible evidence and testimony regarding actual knowledge of the easement. 

44. The post-purchase conduct of the Zachariahs and Appels further supports that the 
Zachariahs and Ms. Appel bought their property knowing of the existence of the 
dedicated easement across their respective property. In 2012, Drs. Teresa and 
Joseph Zachariah along with other Defendant neighbors attempted to purchase the 
TMS Property for $600,000.00 to donate the land to the Phoenix Mountain 
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Preserve. The court finds that the act of attempting to purchase and donate the 
property was intended to eliminate the possibility that a person could build a home 
on the TMS Property and utilize the easement. The court finds that the owners of 
Lot 22 knew about the easement and hoped it would not be used in the future, but 
expressed a desire to join forces with other neighbors to pay in excess of half a 
million dollars to ensure no one would develop the property and use the easement. 

45. Phoenix Title expressed its intent to dedicate the easement for public use and prior 
to purchase each Defendant had actual or constructive notice of the offer to 
dedicate and through purchase accepted the offer. 

46. The court finds that Plaintiff proved the Easement for Roadway was accepted by 
the general public. 

4 7. The court also addresses use as a means of proving acceptance by the public. See 
Lowe, 217 Ariz. at 647, 117 P.3d at 1219. The owners of Lots 20, 23, and 25 built 
driveways on the easement and freely use the easement to cross their neighbor's 
property without payment or permission. The owner of Lot 23 accesses her 
property by using the shared driveway on the portion of the easement located on 
Lot 22. Moreover, the prior owner of Lot 22 built a paved tum-around area 
benefitting Lot 22 that extends onto Lot 23. Also of note, the owner of Lot 20 built 
a driveway located within the Easement area across Lot 16, and the public uses a 
paved portion of San Miguel A venue that was constructed outside the dedicated 
portion of the Plat but within the Easement area. See Exhibit 48. 

48. Dr. Teresa Zachariah admitted that she has the legal right to use the portion of her 
driveway on Lot 23 and the Appels have the legal right to use the driveway in the 
easement across her property. Further, she acknowledged that she would violate 
the Appels' property rights if she chained off the portion of the Appels' driveway 
crossing Lot 22 through the easement area. See also Evans v. Blankenship, 4 Ariz. 
307,316, 39 P. 812,813 (Ariz. Terr. 1895)('"Acceptance may be presumed if the 
gift is beneficial, and use [] is evidence that it is beneficial."') quoting Abbott v. 
Cottage City, 10 NE 325, 329 (Mass. 1887); Allied Am. Inv. Co. v. Pettit, 65 Ariz. 
283,290, 179 P.2d 437,441 (1947) ("The use by the purchasers of lots and the 
general public constitutes a sufficient acceptance."). 

49. The court finds that Plaintiff proved the Easement for Roadway was accepted by 
use. 

50. Based on the credible evidence and testimony presented at trial, the court finds 
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that Plaintiff has satisfied all elements to demonstrate that an easement was created 
by common law dedication. 

C. Recordation of the Plat 

51. Defendants contend that the recordation of the Stone Canyon East subdivision Plat 
on February 27, 1959, precluded any subsequent easement that would increase the 
size of San Miguel A venue or create a roadway leading to the TMS Property 
because the easement would change the size of the dedicated subdivision lots. The 
recordation of the Easement for Roadway did not affect the size of the burdened 
lots. "The effect of a common law dedication is that the public acquires an 
easement to use the property for the purposes specified, while the fee remains with 
the dedicator." Pleak, 207 Ariz. at 421, ,r 8, 87 P.3d at 834; see also Smith v. 
Beesley, 226 Ariz. 313,319,247 P.3d 548,554 (App. 2011) (finding that a "plat 
does not function as a restrictive covenant."); Woodling v. Polk, 473 S.W.3d 233, 
238 (Mo. Ct. App. 2015)("[l]f a developer does not include easements in the 
subdivision plat, he or she can create easements on an individual basis with each 
lot owner at the time of sale in the conveyance deeds, or even by contract after 
sale."); Jones v. Nichols, 765 N.E.2d 153 (Ind. Ct. App. 2002) (creating an 
easement which burdens platted property does not require replatting of the 
property). 

D. A.R.S. §9-474 et seq. 

52. Defendants also argue that the subdivision statutes (A.R.S. §§ 9-474 through 9-
479) are the only means to establish a public right-of-way, and that common law 
dedication cannot be applied to a subdivision plat. Although A.R.S. §9-474 et seq. 
establishes a process for qualified landowners to transfer fee to dedicated areas 
within a platted subdivision for public use, the statutory means of dedication does 
not preclude a landowner from granting an easement for public use across the 
landowner's own property. See Smith, 226 Ariz. at 319,247 P.3d at 554 ("[The] 
plat does not function as a restrictive covenant."); accord Territory v. Richardson, 
8 Ariz. 336, 76 P.456 (1904); Champie v. Castle Hot Springs Co.,27 Ariz. 463, 
233 P. 1107 (1925); Pleak, 207 Ariz. at 422,115, 87 P.3d at 835(recognizing that 
some roads are without legal status as either public highways or private ways). 
A.R.S. §9-474 et seq. did not abrogate or eliminate Phoenix Title's ability to grant 
to the public an easement to pass over its privately owned property. 
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E. Declaration of Restrictions 

53. Defendants claim that the Declaration of Restrictions against Lots 22 through 25 
prevented Phoenix Title from granting the Easement for Roadway because the 
easement from San Miguel A venue to the TMS Property benefitted non-Stone 
Canyon East Properties. See Defendants' /Counterclaimants' Bench Memorandum 
Regarding Legal Access filed 8/9/18 at 6-9. The court does not find that any 
specific provision of the Declaration of Restrictions prevented Phoenix Title on 
March 1, 1960 from granting the easement across Lots 22, 23, 24, and 25.4 

IMPLIED WAY OF NECESSITY 

54. Plaintiff alternatively seeks a declaration in Count 4 of its Second Amended 
Complaint that if the Easement for Roadway is not enforceable as a common law 
dedication it may be enforced as an implied way of necessity. Although 
unnecessary, to ensure completeness of the record, the court enters the following 
findings and conclusions of law related to implied way of necessity. 

55. To establish that an easement exists as an implied way of necessity Plaintiff must 
prove the following elements: (1) the dominant property and servient property 
were under common ownership; (2) severance of common ownership; (3) no outlet 
for the dominant property at the time of severance; and (4) access across the 
servient property was reasonably necessary when severance occurred. College 
Book Centers, Inc. v. Carefree Foothills Homeowners' Ass 'n, 225 Ariz. 533, 541, 
241 P.3d 897,905 (Ct. App. 2010); Bickel v. Hansen, 169 Ariz. 371,374,819 P.2d 

4 For example, Paragraph 11 of the Declaration of Restrictions states: "The native growth on said 
property, including cacti, shall not be destroyed or removed from any of the lots in said subdivision 
except such native growth as it may be necessary to remove for the construction and maintenance 
of roads, driveways, dwelling houses, garages or gardens relating to said residence and walled-in 
service yards and patios ... " (Emphasis added). Defendants argue that "relating to said residence" 
modifies "road" and thus prohibits the creation of any road that does not relate to or benefit a Stone 
Canyon East lot. The court disagrees with Defendants' interpretation of the Declaration of 
Restrictions. See Exhibit 156. Applying the last antecedent rule to Paragraph 11 demonstrates 
that "relating to said residence" modifies "garages or gardens" not "roads." Moreover, as noted in 
Raman Chandler Properties, L.C. v. Caldwell's Creek Homeowners Ass'n, 178 S.W.3d 384,391 
(Ct. App. Tex. 2005), cited by Defendants, doubts about the meaning of restrictive covenants 
"should be resolved in favor of the free and unrestricted use of the premises, and any ambiguity 
must be strictly construed against the party seeking to enforce the restrictive covenant." 
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957,960 (App. 1991)("Establishment of an implied way of necessity is dependent 
on a unity of ownership of the dominant and servient estates, followed by 
severance thereof."). 

56. Plaintiff asserts that severance of common ownership of Lots 22, 23, 24, and the 
TMS Property occurred on October 25, 1961 when Phoenix Title conveyed the 
TMS Property to Frank and Catherine D. Riley (1/3 interest), Theodore A. and 
Marianna Rehm (1/3 interest), and C. Tim and Mildred Jane Rodgers (1/3 interest). 

57. The court agrees. 5 See Siemsen v. Davis, 196 Ariz. 411, 414-15, ifl4, 998 P.2d 
1084, 1087-88 (App. 2000) ("factual predicates ... are original unity of title and 
subsequent severance"); Tobias v. Dailey, 196 Ariz. 418,421, ifl3, 998 P.2d 1091, 
1094 (Ct. App. 2000) ("[t]ormer unity of title and subsequent separation are factual 
predicates"); Restatement (Third) of Property (Servitudes)§ 2.15, comment c (an 
implied way of necessity "arises only when the conveyance severs interests held 
in a single ownership"). 

58. At the time of severance on October 25, 1961, no outlet for the TMS Property 
existed. 

59. Citing Gulotta v. Triano, 125 Ariz. 144, 145, 608 P.2d 81, 82 (App. 1980), 
Defendants contend that Phoenix Title intentionally landlocked the TMS Property 
when it recorded the Plat for the Stone Canyon East subdivision. 

60. However, the court finds that the credible evidence and testimony revealed that 
Phoenix Title did not intentionally landlock the TMS Property; instead, Phoenix 
Title attempted to provide access by recording the Easement for Roadway. 

5 Defendants claim that this court previous found as a matter of law that the TMS Property was 
"landlocked" when the Plat was recorded. See Defendants'/Counterclaimants' Supplemental 
Bench Memorandum filed 8/9/18 at 2. The court clarified that it did not intend to foreclose 
adjudication of any fact by using the term "landlocked." As stated in footnote 1 above, when the 
court does not actually decide a particular issue, the prior decision is ambiguous, or the decision 
did not address the merits, law of the case does not apply. See Powell-Cerkoney v. TCR-Montana 
Ranch Joint Venture, II, 176 Ariz. 275, 279, 860 P.2d 1328, 1332 (App. 1993). Therefore, the 
court finds that the limitations of law of the case do require this judicial officer to adhere to an 
implication that recordation of the Plat landlocked the TMS Property. Instead, the findings and 
decisions herein are based on the credible evidence and testimony at trial. 
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61. Defendants also argue that the October 25, 1961 transfer of the TMS Property from 
Trustee to Cestui que Trust did not sever common ownership for purposes of an 
implied way of necessity. The court disagrees. 

62. The court finds that the first three elements of implied way of necessity have been 
satisfied. 

63. Next the court turns to whether Plaintiff proved that access across the servient 
property was reasonably necessary when severance occurred. The court finds 
based on the credible evidence and testimony that access across the servient 
property was reasonably necessary in or around October 25, 1960. In support of 
this conclusion, the court finds that the TMS Property was reasonably developable 
in 1960. Developing the property would have been expensive and complex; 
however, the court finds based on the credible testimony of multiple experts that 
the TMS Property was reasonably developable in 1960. 

64. The court finds that neither the language nor the circumstances of the conveyance 
established an intent to deprive the TMS Property of rights to access. 

65. The court further finds that the best location for the implied way of necessity is 
within the area over Lots 22, 23, and 24 described in the 1960 Easement for 
Roadway. 

66. The court concludes that even if a common law dedication was not proven (which 
it was), Plaintiff also proved, in the alternative, the existence of an implied way of 
necessity over Lots 22, 23, and 24. 

67. Given the findings set forth above, the court does not address statutory private way 
of necessity. 

CONCLUSION 

Having considered the testimony and evidence, the court enters the following orders: 

1. Plaintiff is entitled to enforce the Easement for Roadway as a common law 
dedication. 

2. Plaintiff also proved in the absence of a common law dedication that it is entitled 
to enforce the easement identified on the Easement for Roadway across Lots 22, 
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3. Defendants' counterclaims are dismissed with prejudice, excepting Count 8, 
which will be tried separately. 

4. Plaintiff is entitled to recover its attorneys' fees and costs pursuant to A.R.S. § 12-
1103.6 

5. The court expressly determines that, with respect to its ruling regarding common 
law dedication, implied way of necessity, the right to receive attorneys' fees and 
costs pursuant to A.R.S. § 12-1103, and all counterclaims with the exception of 
Count 8 of the Counterclaim, there is no just reason for delay. Therefore, the court 
directs the entry of judgment, making this is a final, appealable order. Ariz. R. 
Civ. P. 54(b). 

6 The court finds submission of an application for attorneys' fees and costs prior to resolution of 
Count 8 is premature. 
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BURCH & CRACCHIOLO, P.A.
702 EAST OSBORN ROAD
PHOENIX, ARIZONA 85014
TELEPHONE (602) 274-7611
Andrew Abraham, SBA # 007322, aabraham@bcattorneys.com
Bryan F. Murphy, SBA # 006414, bmurphy@bcattorneys.com
Casey S. Blais, SBA # 026202, cblais@bcattorneys.com  
Attorneys for Plaintiff/Counterdefendant

IN THE SUPERIOR COURT OF THE STATE OF ARIZONA

IN AND FOR THE COUNTY OF MARICOPA

TMS VENTURES, LLC, an Arizona limited 
liability company,

Plaintiff,
v. 

TERESA C. ZACHARIAH and JOE 
ZACHARIAH, wife and husband; 
ROSANNE T. APPEL, a married woman 
as her sole and separate property; 
INGRED LENZ HARRISON and ALFRED 
HARRISON, or their successors, as Trustees 
of The Ingrid Lenz Harrison Revocable Trust 
Under Agreement Dated November 19, 1999, 
as amended; JERRY D. SMITH, Trustee of 
the JDS Trust Dated August 22, 2005; JOHN 
DOES I-Z, JANE DOES 1-X; ABC 
CORPORATIONS I-X; BLACK AND 
WHITE PARTNERSHIPS I-X and XYZ 
LIMITED LIABILITY COMPANIES 1-X,

Defendants.
___________________________________
TERESA C. ZACHARIAH AND JOE
ZACHARIAH, et al.

Counterclaimants,

v.

TMS VENTURES, LLC, an Arizona limited 
liability company,

Counterdefendant.

Case No.  CV2016-005381

AMENDED JUDGMENT

The Court, having granted Judgment in favor of Plaintiff TMS Ventures, LLC,

and against the Defendants on all claims and counterclaims,

Grant with New OrderGrant with New OrderGrant with New OrderGrant with New Order
***See eSignature page***

Clerk of the Superior Court
*** Electronically Filed ***

K. Ballard, Deputy
4/15/2019 8:00:00 AM

Filing ID 10349404
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IT IS HEREBY ORDERED, ADJUDGED AND DECREED amending the 

Judgment entered on September 28, 2018 in favor of TMS Ventures and against 

Defendants Teresa C. Zachariah and Joe Zachariah husband and wife, Roseann T. 

Appel, Ingred Lenz Harrison and Alfred Harrison, as Trustees of The Ingrid Lenz 

Harrison Revocable Trust Under Agreement Dated November 19, 1999, and hereby 

incorporating by reference the following rulings:

(a) Judgment (Under Advisement Ruling) entered on September 28, 2018 

regarding the Easement;

(b) Ruling entered on December 5, 2018 thereby amending ¶¶ 53, 56, 58-61 

of the Judgment;

(c) Under Advisement Ruling entered on December 20, 2018 dismissing the 

anticipatory nuisance counterclaim without prejudice;

IT IS FURTHER ORDERED, ADJUDGED AND DECREED granting in favor 

of Plaintiff TMS Ventures, LLC and jointly and severally against Defendants Teresa C. 

Zachariah and Joe Zachariah husband and wife, Roseann T. Appel, Ingred Lenz 

Harrison and Alfred Harrison, as Trustees of The Ingrid Lenz Harrison Revocable 

Trust Under Agreement Dated November 19, 1999, an award of attorneys’ fees in the 

amount of $369.410.25 and costs in the amount of $4,466.43 for work performed by 

Burch & Cracchiolo, P.A. and costs in the amount of $8,947.42 for work performed by 

Beus Gilbert PLLC.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that interest shall 

accrue on the above sums at the statutory rate of 6.25% per annum until paid in full.

IT IS FURTHER ORDERED, ADJUDGED AND DECREED that no further 

matters remain pending and this judgment is entered pursuant to Rule 54(c).

DONE IS OPEN COURT this 12th day of April, 2019.

_____________________________________
HONORABLE PAMELA GATES
Judge of the Superior Court
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Grant with New OrderGrant with New OrderGrant with New OrderGrant with New Order

/S/ Pamela Gates Date: 4/12/2019_____________________________
Judicial Officer of Superior Court
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BURCH & CRACCHIOLO, P.A. 
702 EAST OSBORN ROAD 

PHOENIX, ARIZONA 85014 

TELEPHONE (602) 274-7611 

Andrew Abraham, SBA # 007322, aabraham@bcattorneys.com 
Bryan F. Murphy, SBA # 006414, bmurphy@bcattorneys.com  
Casey S. Blais, SBA # 026202, cblais@bcattorneys.com   
Attorneys for Plaintiffs 

IN THE SUPERIOR COURT OF THE STATE OF ARIZONA 

IN AND FOR THE COUNTY OF MARICOPA 

TMS VENTURES, LLC, an Arizona 

limited liability company, 

Plaintiff / Counterdefendant, 

      vs. 

TERESA C. ZACHARIAH and JOE 

ZACHARIAH, wife and husband; 

ROSANNE T. APPEL, a married woman 

as her sole and separate property; INGRID 

LENZ HARRISON and ALFRED 

HARRISON, or their successors, as 

Trustees of The Ingrid Lenz Harrison 

Revocable Trust Under Agreement Dated 

November 19, 1999, as amended; JERRY 

D. SMITH, Trustee of the JDS Trust Dated

August 22, 2005;  JOHN DOES I-Z, JANE

DOES I-X; ABC CORPORATIONS I-X;

BLACK AND WHITE PARTNERSHIPS

I-X; and XYZ LIMITED LIABILITY

COMPANIES I-X;

Defendants / Counterclaimant. 

No.:  CV2016-005381 

VERIFIED SECOND AMENDED 

COMPLAINT 

(Quiet Title / Declaratory Judgment / 

Injunction) 

(Assigned to the Honorable Randall 

Warner) 

Plaintiff TMS Ventures, LLC (“Plaintiff” or “TMS”), through counsel 

undersigned, files this Second Amended Complaint and alleges as follows: 

Michael K Jeanes, Clerk of Court 
*** Electronically Filed ***

K. Laird, Deputy
8/19/2016 10:22:00 AM

Filing ID 7658657
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PARTIES & JURISDICTION 

1. Plaintiff TMS Ventures, LLC is an Arizona limited liability company with 

its principal place of business in Maricopa County, Arizona. 

2. Upon information and belief, Defendants Teresa C. Zachariah and Joe 

Zachariah, wife and husband, are residents of Maricopa County, Arizona.  

3. Upon information and belief, Defendant Rosanne T. Appel, is a resident of 

Arapahoe County, Colorado.  

4. Upon information and belief, Defendants Ingrid Lenz Harrison and Alfred 

Harrison, as Trustees of the Ingrid Lenz Harrison Revocable Trust Under Agreement 

Dated November 19, 1999, as amended, are residents of Hennipen County, Minnesota. 

5. Upon information and belief, Defendant Jerry D. Smith, Trustee of the 

JDS Trust dated August 22, 2005, is a resident of Maricopa County, Arizona. 

6. Defendants John Doe I-X and Jane Doe I-X, ABC Corporations I-X, Black 

and White Partnerships I-X, and XYZ Limited Liability Companies I-X, all represent 

unknown parties who own or claim entitlement to the real property or easement 

described in this Complaint and/or have caused events to occur as described herein.  The 

true names of these defendants are unknown.  Plaintiff will request leave to amend its 

Complaint when the true names are ascertained. 

7. All of the Defendants shall collectively be referred to as the “Defendants.” 

8. Venue is proper in this court pursuant to A.R.S. § 12-401(12). 

9. The court has subject matter jurisdiction over this matter because it 

concerns real property located in Maricopa County, Arizona, and there is in personam 

jurisdiction over the Defendants above named with respect to the claims alleged in this 

Complaint. 

. . . . 

. . . . 
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GENERAL ALLEGATIONS 

10. Plaintiff is the owner of residential real property located at 5507 E. San 

Miguel Lane, Paradise Valley, Arizona 85253 (APN 172-47-078D) (the “Property”).  

The Property is located on the North side of Camelback Mountain and is currently a 

vacant lot. 

11. The Property is primarily surrounded by park and recreation area owned 

by the City of Phoenix (along the East, West and South boundaries of the Property). 

12. This lawsuit seeks a determination as to the validity of and Plaintiff’s right 

to use that certain easement titled “Easement for Roadway” and recorded on March 1, 

1960 at Docket 3178, Page 402, in the Maricopa County Recorder’s Office (the 

“Easement”).  A true and correct copy of the Easement is attached hereto as Exhibit A. 

13. Defendants are the owners of Lots 22, 23, 24, and 25 in the Stone Canyon 

East subdivision. 

14. The Stone Canyon East subdivision plat was recorded on February 27, 

1959 at Book 81 of Maps, Page 34, Maricopa County Recorder’s Office (the “Plat”).  A 

true and correct copy of the subdivision plat is attached hereto as Exhibit B. 

15. Defendants’ property (Lots 22, 23, 24, and 25) are adjacent to the Property 

owned by Plaintiff.   

16. The Property is not located within the Stone Canyon East subdivision. 

17. Defendants Teresa C. Zachariah and Joe Zachariah, wife and husband, are 

the owners of Lot 22 of the Stone Canyon East subdivision, commonly known as 5505 

E. San Miguel Avenue, Paradise Valley, Arizona 85253.  They acquired title to their 

property by virtue of a Special Warranty Deed recorded on June 25, 2010 at Document 

No. 2010-0542481, M.C.R..  A true and correct copy of said deed is attached as Exhibit 

C and incorporated by this reference. 

. . . . 
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18. Defendant Rosanne T. Appel is the owner of Lot 23 of the Stone Canyon 

East subdivision, commonly known as 5507 E. San Miguel Avenue, Paradise Valley, 

Arizona 85253.  Defendant acquired title to her property by virtue of a Warranty Deed 

recorded on August 31, 2009 at Document No. 2009-0808938, M.C.R..  A true and 

correct copy of said deed is attached as Exhibit D and incorporated by this reference. 

19. Defendants Ingrid Lenz Harrison and Alfred Harrison, as Trustees of the 

Ingrid Lenz Harrison Revocable Trust Under Agreement Dated November 19, 1999, as 

amended, are the owners of Lot 24 of the Stone Canyon East subdivision, commonly 

known as 5519 E. San Miguel Avenue, Paradise Valley, Arizona 85253.  Defendant 

acquired title to her property by virtue of a Special Warranty Deed recorded on June 12, 

2009 at Document No. 2009-0537533, M.C.R..  A true and correct copy of said deed is 

attached as Exhibit E and incorporated by this reference. 

20. Defendant Jerry D. Smith, Trustee of the JDS Trust dated August 22, 

2005, is the owner of Lot 25 of the Stone Canyon East subdivision, commonly known as 

5525 E. San Miguel Avenue, Paradise Valley, Arizona 85253.  Defendant acquired title 

to her property by virtue of a Warranty Deed recorded on June 19, 2006 at Document 

No. 2006-0819362, M.C.R..  A true and correct copy of said deed is attached as Exhibit 

F and incorporated by this reference. 

21. Plaintiff purchased the Property on or about November 16, 2012 pursuant 

to the Warranty Deed recorded that same date in Maricopa County Recorder’s Office 

Document No. 2012-1046521, a true copy of which is attached as Exhibit G and 

incorporated by this reference. 

22. Prior to purchasing the Property, the Plaintiff knew about and relied upon 

the  Easement, which provided for ingress and egress  leading to the Property. 
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23. Upon information and belief, Phoenix Title and Trust Company (“Phoenix 

Title”) was a subdivision trust company used to create the Stone Canyon East 

subdivision. 

24. At all times relevant to the Easement, Phoenix Title held common 

ownership of the real property that included the Plaintiff’s Property, and Defendants’ 

property (Lots 22, 23, 24, and 25). 

25. The  Easement’s stated purpose is to “increase the width of San Miguel 

Avenue as shown on said plat and to provide for another roadway not shown in said 

plat.”  See Exhibit A (emphasis added). 

26. The  Easement created a roadway easement across the Defendants’ 

properties: 
 

NOW, THEREFORE … Phoenix Title and Trust Company 

… does hereby grant to the County of Maricopa, State of 

Arizona, an easement for roadway purposes … as contained 

herein and as set forth below, said easement to be over the 

following described premises: 

[…] A strip of land 25’ wide along the N. side 

and a strip of land 25’ wide along the S. line 

of the lot line separating Lots 22 and 23, and 

25’ wide N. of the S. border of said 

subdivision in Lots 24 and 25. 

27. As stated therein, the recorded Easement consists of twenty-five feet (25’) 

along each side of the common boundary line between Lot 22 and Lot 23, and twenty-

five feet (25’) along the southern boundary line of Lot 24 and Lot 25.    

28. As depicted below, the Easement (highlighted in yellow) provides for a 

roadway leading from San Miguel Avenue to the Plaintiff’s Property (highlighted in 

green): 

. . . . 

. . . . 
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29. The Easement constitutes the only express legal access to the Plaintiff’s 

Property.   

30. Plaintiff seeks a declaration from the court that it is entitled to use the 

Easement for ingress and egress to and from the Property. 

31. The Easement has been partially constructed and a portion of the Easement 

serves as a roadway leading to Lot 22 and Lot 23. 

32. Phoenix Title recorded the Easement for Roadway in 1960 while it owned 

the Property and the lots encumbered by the easement (Lots 22, 23, 24, and 25).  

33. Following the recording of the Easement, Phoenix Title sold Lots 22, 23, 

24, and 25 and the Property to third-parties with express language in the various deeds 

that title was taken “subject to … easements” of record. 

34. On or about March 15, 1962, Phoenix Title recorded the conveyance of 

Lot 24 to Ralph and Georgiana Jane Luikart by Special Warranty Deed “subject 

to…Easement for roadway as granted to County of Maricopa by instrument rec. in 

Docket 3178, page 402; Easement for roadway as granted to County of Maricopa by 

21 

200.00' 

25 

3:: -- N 90'00'00" W 666.03' , 
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instrument rec. in Docket 3178, page 402.”  A true and correct copy of said deed is 

attached as Exhibit H and incorporated by this reference. 

35. On or about July 26, 1963, Ben B. and Marian Dale Cheney (who obtained 

title to Lot 25 by Phoenix Title on March 30, 1961) recorded the conveyance of Lot 25 

to Carl E. and Mildred I. Mellen by Warranty Deed “subject to the following:…4. 

Easement and rights incident thereto for roadway over said premises, as set forth in 

instrument recorded March 1, 1960, in Docket 3178, page 402.”  A true and correct copy 

of said deed is attached as Exhibit I and incorporated by this reference. 

36. Upon information and belief, Defendants purchased their lots (Lots 22, 23, 

24, and 25) with actual and/or constructive knowledge of the Easement. 

37. Defendants are bound by the terms and restrictions imposed by the 

Easement. 

38. On or about March 31, 2016, and more than 20 days before filing this 

lawsuit, Plaintiff, through its attorney, tendered to Defendants a written demand to 

acknowledge the Easement, together with a Quit Claim Deed and $5.00 cash pursuant to 

A.R.S. § 12-1103(B).  A copy of the letters are attached as Exhibit J and incorporated by 

this reference. 

39. Despite demand, Defendants have not signed the Quit Claim Deed or 

responded to the letters sent by Plaintiff. 

40. Plaintiff is entitled to its reasonable attorneys’ fees and costs pursuant to 

A.R.S. §§ 12-1103.  

COUNT I 

(Quiet Title / Declaratory Judgment – Express Easement) 

41. Plaintiff incorporates all of the allegations contained in the preceding 

paragraphs as if fully stated here. 
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42. An express public easement for ingress and egress exists from San Miguel 

Avenue to the Plaintiff’s Property. 

43. The Easement was acknowledged and accepted by at least the following 

actions: (i) the deeds for Lots 24 and 25 contain an express acknowledgement of the 

recorded Easement, (ii) the owners of Lots 22 and 23 have utilized the Easement for 

ingress and egress to their respective properties for many years.  

44. Prior to purchasing Lot 22, Defendants Zachariah were aware that the 

Easement existed and acknowledged that it allowed access to the Property.  The 

purchase price paid by the Zachariahs was negotiated down to reflect the value of Lot 22 

with the Easement. 

45. Upon information and belief, Defendants claim there is no such easement, 

which is adverse to Plaintiff’s title and usage of the Property.   

46. Defendants’ claims are without any right, and Defendants have no right, 

title, estate, lien or interest superseding Plaintiff’s use and entitlement to the Easement. 

47. Plaintiff seeks a determination that the Easement is valid and enforceable 

and that Plaintiff is entitled to use the Easement for ingress and egress for the benefit of 

its Property. 

48. A real and present controversy exists between the parties because 

Defendants refuse to recognize and honor the right of Plaintiff to use the Easement for 

ingress and egress to the Property. 

49. Defendants have refused and continue to refuse to recognize Plaintiff’s 

right to go on and use the Easement for access, ingress and egress to Plaintiff’s Property. 

WHEREFORE, Plaintiff requests the following relief against all Defendants:  

A. For a declaratory judgment regarding Plaintiff’s right to the use and enjoy 

of the Easement for roadway purposes over and across those portions of Lots 22, 23, 24, 
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and 25, as expressly stated in the recorded Easement for Roadway and quieting title to 

the same in favor of and benefitting Plaintiff;  

B. For an order permanently and perpetually enjoining Defendants from 

interfering in any manner with Plaintiff’s use of the Easement; 

C. For an award of attorneys’ fees and costs pursuant to A.R.S. § 12-1103; 

D. For such other relief as this court deems just and proper. 

COUNT II 

(Quiet Title/Declaratory Judgment as to Implied Easement) 

50. Plaintiff incorporates all of the allegations contained in the preceding 

paragraphs as if fully stated here. 

51. If no express easement exists in favor of Plaintiff, then Plaintiff is entitled 

to an easement by implication for ingress and egress across portions of the real property 

owned by Defendants. 

52. The land comprised of the Property and Defendants’ real property was 

owned by a common grantor (Phoenix Title) beginning in 1958. 

53. Upon information and belief, the common grantor created the Stone 

Canyon East subdivision, and the Property was not included in that subdivision. 

54. On or about March 1, 1960, the common grantor (Phoenix Title) executed 

and caused an “Easement for Roadway” to be recorded, a true and correct copy of which 

is attached as Exhibit A hereto. 

55. The common grantor stated in the “Easement for Roadway” that the 

purpose of this document was “to increase the width of San Miguel Avenue as shown on 

said plat and to provide for another roadway not shown in said plat.”  Id. 

56. As evidenced by the recorded Easement, the common grantor intended to 

provide for ingress and egress to the Property from San Miguel Avenue. 
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57. Without an easement, the Property would be landlocked on Camelback 

Mountain. 

58. In the event the recorded Easement is deemed ineffective, the common 

grantor created an implied way of necessity to provide access to and from San Miguel 

Avenue to the Plaintiff’s Property. 

59. The area of the implied easement should be in the same area as designated 

in the “Easement for Roadway.. 

WHEREFORE, Plaintiff requests the following relief against all Defendants:  

A. For a declaratory judgment establishing an implied easement for ingress 

and egress from San Miguel Avenue to the Plaintiff’s Property and quieting title to the 

same in favor of and benefitting Plaintiff;  

B. For an order permanently and perpetually enjoining defendants from 

interfering in any manner with Plaintiff’s use of said easement; 

C. For an award of attorneys’ fees and costs pursuant to A.R.S. § 12-1103; 

D. For such other relief as this court deems just and proper. 

COUNT III 

(Declaratory Judgment – Common Law Dedication) 

60. Plaintiff incorporates all of the allegations contained in the preceding 

paragraphs as if fully stated here. 

61. The Easement for Roadway constituted an offer to dedicate public 

roadways, including the roadway area leading from San Miguel Avenue to the Property. 

62. Upon information and belief, the public or the municipal body has 

accepted the offer to dedicate the roadways. 

63. The roadways contained in the Easement have been dedicated for public 

use. 
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64. Plaintiff is entitled to use the Easement for ingress and egress to the 

Property. 

WHEREFORE, Plaintiff requests the following relief against all Defendants:  

A. For a declaratory judgment establishing a public roadway for ingress and 

egress from San Miguel Avenue to the Plaintiff’s Property pursuant to the terms of the 

Easement;  

B. For an order permanently and perpetually enjoining defendants from 

interfering in any manner with Plaintiff’s use of said public roadway; 

C. For an award of attorneys’ fees and costs pursuant to A.R.S. § 12-1103; 

D. For such other relief as this court deems just and proper. 

COUNT IV 

(Private Way of Necessity – A.R.S. § 12-1201, et seq.) 

65. Plaintiff incorporates all of the allegations contained in the preceding 

paragraphs as if fully stated here. 

66. As an alternative count, Plaintiff is entitled to a private way of necessity as 

provided for under A.R.S. § 12-1201, et. seq. 

67. Plaintiff is the owner of Property and is entitled to the beneficial use of 

said property. 

68. Ingress and egress is necessary for the proper use and enjoyment of the 

Property. 

69. The Property is so situated that the only possible access point would be 

across Defendants’ property to San Miguel Avenue because the Property is surrounded 

on the remaining boundary lines by property owned by the City of Phoenix.  

70. Plaintiff is entitled to condemn that portion of Defendants’ property which 

is reasonably necessary to construct and maintain the private way of necessity. 

WHEREFORE, Plaintiff requests the following relief against all Defendants:  
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A. For an order establishing a private way of necessity across as much of 

Defendants’ property as necessary to provide ingress and egress to the Property; 

B. For such other relief as the court deems appropriate. 

COUNT V 

(Injunction---TRO, Preliminary and Permanent) 

71. Plaintiff incorporates all of the allegations contained in the preceding 

paragraphs as if fully stated here. 

72. The Easement is an express easement that was recorded before Defendants 

acquired any interest in their property. Alternatively, Plaintiff’s Property is benefitted by 

an implied easement in the same location as the Easement. 

73. The Easement (express or implied) is fifty-feet (50’) in width and extends 

from San Miguel Avenue to the Property. 

74. The defendant owners of Lots 22 and 23 have maintained a secured gate at 

the entrance to the Easement which those Defendants can lock or unlock at their 

convenience.  

75. Said gate has made it impossible for Plaintiff to use the Easement for 

ingress and egress to Plaintiff’s Property. 

76. Additionally Plaintiff believes Defendants will restrict access to the 

Easement (express or implied) while Plaintiff constructs the remaining portions of the 

Easement, so it can provide physical access to the Property within the boundaries of the 

Easement. 

77. Plaintiff has no adequate remedy at law and has (and will) suffer 

irreparable harm. 

78. Plaintiff’s right to free and unrestricted ingress and egress to the Property 

is unique and difficult if not impossible to measure in monetary damages. 
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79. In addition or in the alternative, the actions by Defendants constitute a 

breach of their covenant to Plaintiff’s quiet and peaceful enjoyment of the Easement 

(express or implied).  Plaintiff seeks recovery of the actual and consequential damages 

from the Defendants together with its reasonable attorneys’ fees and costs. 

80. For the reasons stated, Plaintiff requests that the court enjoin the 

Defendants from restricting or impeding Plaintiff’s use, access to, or construction of the 

Easement, including but not limited to enjoining Defendants from maintaining a secured 

gate across the Easement. 

81. It is essential that the court temporarily restrain and/or enter a preliminary 

injunction against Defendants prohibiting them from continuing the conduct described 

above because those actions adversely affect the Plaintiff’s right to use the Easement. 

82. Upon application, the Defendants should be required to appear and show 

cause why they should not be enjoined during the pendency of this lawsuit. 

WHEREFORE, Plaintiff requests the following relief against all Defendants:  

A. For a temporary restraining order and/or preliminary injunction restraining 

Defendants, their agents, servants, guests or invitees from impeding or restricting 

Plaintiff’s use and enjoyment of the Easement (express or implied); 

B. For a temporary and permanent injunction that restrains Defendants from 

impeding or restricting Plaintiff’s use and enjoyment of the Easement (express or 

implied); 

C. For a declaratory judgment regarding the terms, conditions, and location of 

the Easement (express or implied);  

D. For all actual and consequential damages to be proven at trial; 

E. For an award of attorneys’ fees and costs pursuant to A.R.S. § 12-1103; 

F. For such other relief as this court deems just and proper. 

. . . . 
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COUNT VI 

(Implied Way of Necessity-All Lots and the Property) 

82. Plaintiff incorporates all of the allegations contained in the preceding 

paragraphs as if fully stated here. 

83. Beginning in 1958, Phoenix Title held title to the Property and the real 

property that became Lots 22-25. 

84. During the 1960s Phoenix Title severed that unity of ownership by 

conveying the Property and Lots 22-25 to various third parties. 

85. There was no outlet for ingress and egress to the Property. 

86. A reasonable necessity for access to the Property existed at the time the 

unity of ownership held by Phoenix Title was severed and said necessity exists today. 

WHEREFORE, Plaintiff requests the following relief against all Defendants:  

A. For an order establishing an implied way of necessity across as much of 

Defendants’ property as necessary to provide ingress and egress to the Property; 

B. For an order regarding the terms, conditions, and location of the implied 

way of necessity; 

C. For all actual and consequential damages to be proven at trial; 

D. For an award of attorneys’ fees and costs pursuant to A.R.S. § 12-1103; 

E. For such other relief as the court deems appropriate. 

F. For all actual and consequential damages to be proven at trial; 

For an award of attorneys’ fees and costs pursuant to A.R.S. § 12-1103;  

DATED this 19
th

  day of August, 2016. 

      BURCH & CRACCHIOLO, P.A. 

      By:  /s/ Andrew Abraham   

       Andrew Abraham 

       Bryan F. Murphy 

Casey S. Blais 
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       702 East Osborn Road, Suite 200 

       Phoenix, Arizona  85014 

Attorneys for Plaintiff 

ORIGINAL of the foregoing filed  

this 19
th

  day of August, 2016 with: 

Clerk of the Superior Court 

 

COPY of the foregoing served by mail  

and email this same date on: 

 

Francis J. Slavin 

Heather N. Dukes 

FRANCIS J. SLAVIN, P.C. 

2198 East Camelback Road, Suite 285 

Phoenix, Arizona  85016 

b.slavin@fjslegal.com  

h.dukes@fjslegal.com 

Attorneys for Defendants/Counterclaimants 

 

/s/ Troy Redondo   
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VERIFICATION 

I, Terrence M. Scali, as the managing member of TMS Ventures, LL , hereby 

declare under the penalty of perjury: 

1. That I am a resident of Arizona; 

2. That I am competent and authorized to make this Verification· 

3. That I have read the foregoing "Verified Second Amended C 

know the contents thereof; and 

4. That the allegations contained therein are true of my 

knowledge, except as to those matters stated upon information and belief, a d as to those 

matters I believe them to be true. 

DATED this jrr" day of August, 2016. /7 
I 

Terrence M. Scali, as Managing 
TMS Ventures, LLC 
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BURCH & CRACCHIOLO 

March 31, 20 I 6 

VIA FIRST CLASS MAIL AND CERTIFIED 
MAIL RETURN RECEIPT REQUESTED 

Jerry D. Smith, Trustee of JDS Trust 
5525 E. San Miguel A venue 
Paradise Valley, Arizona 85253 

ANDREW ABRAHAM 
DIRECT LINE: 602.234.9917 
DIRECT FAX: 602.343.7917 

AABRAHAM@BCA TTORNEYS.COM 

Re: 
Property: 

DEMAND TO QUIET TITLE FOR EASEMENT PURPOSES 
5507 E. San Miguel Lane, Paradise Valley, Arizona 85253 
(APN 172-47-078D) (the "Property") 

Dear Mr. Smith: 

Our firm has been retained by TMS Ventures, LLC as it relates to the above-referenced 
Property located in Paradise Valley, Arizona. This letter is written to you as the owner of Lot 25. 
Your property is encumbered by the access easement leading to the Property. 

TMS Ventures has an easement for ingress and egress to the Property. As discussed 
herein, there are actually numerous, alternative bases under Arizona law that establish the 
existence of said easement. Demand is hereby made pursuant to A.R.S. § 12-1103(B) that you 
acknowledge the access easement to the Prope11y by signing the enclosed Quit Claim Deed (For 
Easement Purposes Only). 

I. Background 

The Prope11y is adjacent to a subdivision to the North, known as Stone Canyon East. 
Your property is one such "Lot" within Stone Canyon East. The Property and Stone Canyon 
East are located within Tract 4 of a much larger subdivision called O'Brien' s Camel back Lands. 1 

All of Tract 4 was once owned by Lulu Avis and Morrough W. O'Brien. After a series of 
transfers of Tract 4 O'Brien's Camel back Lands, the Property and the land area to become Stone 
Canyon East were conveyed to Jack Harris and Cramer Supply Corporation in 1956.2 Then, in 

1 The plat for O'Brien's Camelback Lands was recorded on April 24, 1928 at Book 18, Page 36, M.C.R. 
2 In 1956, two deeds were used to convey title to the Property and the land to become Stone Canyon East. First, the 
Special Warranty Deed from Arizona Title Guarantee & Trust Company to Jack Harris and Cramer Supply 
Corporation for part of the property to become Stone Canyon East was recorded on June 27, 1956 at Docket 1933 , 
Page 542, M.C.R. Second, the Warranty Deed from Allen Chase to Jack Harris and Cramer Supply Corporation for 
the Property and ocher parts of the property to become Stone Canyon East (and other portions of Tract 4) was 
recorded on June 27, 1956 at Docket 1933, Page 543, M.C.R. 

Burch & Cracch,olo, PA 

702 E Osborn Road, Su•te 200 • Phoen,x, AZ B5014 

Mo,n 607 27d 7611 • Fax· 602 23d 0341 
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Demand to Quiet Title (For Easement) 
Property Located at 5507 E. San Miguel Lane 
March 31 , 20 I 6 
Page 2 

1958, Jack Hanis and Cramer Supply Corporation transferred the Property and the property to 
become Stone Canyon East to Phoenix Title and Trust Company ("Phoenix Title").3 Phoenix 
Title was holding the prope1ty as a subdivision trust. Phoenix Title recorded the subdivision plat 
for Stone Canyon East in 1959.4 The plat for Stone Canyon East does not identify the access 
easement to the Prope1ty. However, in 1960, Phoenix Title recorded an access easement to the 
Prope1ty, as discussed below. 

From 1958 to 1961, Phoenix T itle owned the entirety of the Property and the property to 
become Lots 22, 23, 24, and 25 of the Stone Canyon East subdivision. In 196 l , Phoenix Title 
conveyed the Property to a group of six individuals.5 Between 1961 and 1966, Phoenix Title 
conveyed Lots 22, 23, 24, and 25.6 Thus, Phoenix Title was the owner of Lots 22, 23, 24, and 25 
at the time it recorded the Easement in 1960. 

Our client TMS Ventures, LLC purchased the Property m November 2012 from 
LaFamilia Management, LLLP.7 

II. The Property Has an Express {Recorded) Easement. 

In 1960, Phoenix Title (which still held title to the Property and Lots 22, 23, 24, and 25 of 
Stone Canyon East) recorded an "Easement For Roadway" (the "Easement"). A copy of the 
Easement is enclosed herewith. As stated therein, the Easement was recorded to (i) " increase the 
width of San Miguel Avenue" and (ii) "provide for another roadway not shown in said plat." 

The Easement provides for a new roadway that extends from San Miguel Avenue up to 
the subject Prope1ty, as stated in relevant part: 

NOW, THEREFORE ... Phoenix Title and Trust Company ... does 
hereby grant to the County of Maricopa, State of Arizona, an 
easement for roadway purposes and for no other purpose ... as 
contained herein and as set forth below, said easement to be over the 
fo llowing described premises: 

3 On December 3, 1958, the Warranty Deed from Jack Harris and Cramer Supply Corporation to Phoenix Title was 
recorded at Docket 2676, Page 77, M.C.R. 
4 The plat for Stone Canyon East was recorded on February 27, 1959 at Book 81, Page 34, M.C.R. 
5 The Special Warranty Deed from Phoenix Title to the six individuals was recorded on October 25, 1961 at Docket 
3895, Page 476, M.C.R. 
6 Lot 22 was conveyed by Special Warranty Deed from Phoenix Title to Stone Canyon East Properties as recorded 
on June 5, 1964 at Docket 5080, Page 25, M.C.R.; Lot 23 was conveyed by Special Warranty Deed from Phoenix 
Title to Warren and Dolores Wolf as recorded on March I 0, 1966 at Docket 5953, Page 202, M.C.R.; Lot 24 was 
conveyed by Special Warranty Deed from Phoenix Title to Ralph and Georgiana Luikart as recorded on March 15, 
1962 at Docket 4065, Page 584, M.C.R.; Lot 25 was conveyed by Special Warranty Deed from Phoenix Title to Ben 
and Marian Cheney as recorded on March 30, 196 1 at Docket 364 1, Page 516, M.C.R. 
7 The Warranty Deed from LaFamilia Management, LLLP to TMS Ventures, LLC was recorded on November 16, 
2012 at Recording No.201 2- 1046521, M.C.R. 
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Demand to Quiet Title (For Easement) 
Property Located at 5507 E. San Miguel Lane 
March 3 1, 2016 
Page 3 

[ . .. ] A strip of land 25' wide along the N. side and a 
strip of land 25' wide along the S. line of the lot line 
separating Lots 22 and 23, and 25' wide N. of the S. 
border of said subdivision in Lots 24 and 25. 

Thus, the Easement provides for a roadway 50 feet in total width (which extends 25 ' on each 
side of the boundary line between Lot 22 and Lot 23 and also 25 ' along the southern boundary 
lines of Lots 24 and 25). 

In November 2012, a land survey was conducted by Don Miller, showing the boundaries 
of the Easement as follows: 
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A copy of the Survey is enclosed. The recorded Easement constitutes an express easement 
providing legal access from San Miguel Avenue to the Property. 

HI. The Property Has an Implied Way of Necessity. 

TMS Ventures has an alternative legal basis for an easement to the Property by way of an 
implied way of necessity. Under Arizona law, there is a presumption that "whenever a party 
conveys property he conveys whatever is necessary for the beneficial use of that property."8 

This is known as an "implied way of necessity." Arizona law is well established that where land 
is conveyed out of a larger parcel held in common ownership, the grantor "by implication of the 

8 Bickel v. Hansen, 169 Ariz. 37 1, 374, 819 P.2d 957, 960 (App. l 99 1 ); Tobias v. Dailey , 196 Ariz. 418, 422, 
998P.2d I 09 1, I 095 (App. 2000) (c iting the Restatement). 
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Demand to Quiet Title (For Easement) 
Property Located at 5507 E. San Miguel Lane 
March31,2016 
Page 4 

law grants ingress and egress over the parcel to which he retains ownership, enabling the 
purchaser to have access to his property." 9 

All of the requirements of an implied easement are met. In 1961, at the time the Property 
was severed and sold to the six individuals, the Property and the adjacent property (Lots 22, 23, 
24, and 25) were owned by a common owner - Phoenix Title. Thus, there was unity of title. The 
easement for ingress and egress is necessary and beneficial to the Property. The size and 
location of the implied way of necessity should be the same width and location as the recorded 
Easement for Roadway. It is very clear that Phoenix Title intended to provide legal access to the 
Property and along the boundaries set forth in the recorded Easement. 

For the foregoing reasons, I hereby request that you acknowledge the easement rights 
across vour property and in favor of the Property owned by TMS Ventures. Specifically, I 
requestthat you sign and return the enclosed Quit Claim Deed (For Easement Purposes Only) to 
confirm the rights established in the recorded Easement. I am enclosing with this letter a Quit 
Claim Deed and $5.00 in accordance with A.R.S. § 12-1101, et seq. and, in particular, A.R.S. 
§ 12-1103 . Please sign and return the original notarized Quit Claim Deed within 20 days of the 
date of this letter. 

Should you fail to return the signed Quit Claim Deed within 20 days, and if it becomes 
necessary for our client to bring a legal action to establish their easement rights, then we will 
seek reimbursement of our reasonable attorneys' fees and court costs as allowed by A.R.S. § 12-
1103(B). 

I trust that you will give this letter your most immediate attention. All rights and 
remedies are necessarily reserved. 

Very truly a 
b braham 
For The Firm 

AA/csb 
Enclosures 

9 Bickel v. Hansen, 169 Ariz. at 374, 819 P .2d at 960. 
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When Recorded, Return to: 

Andrew Abraham, Esq. 
Burch & Cracchiolo, P.A. 
702 East Osborn Road, Suite 200 
Phoenix, AZ 85014 

QUIT CLAIM DEED 
(FOR EASEMENT PURPOSES ONLY) 

EXEMPT pursuant to A.R.S. §11-1134(A)(4) 

For and in consideration of Five Dollars ($5.00), and other valuable consideration, Jerry 
D. Smith, Trustee of the JDS Trust dated August 22, 2005 ("Grantor"), hereby quit claims to 
TMS Ventures, LLC, an Arizona limited liability company ("Grantee") the following real 
property situated in the Town of Paradise Valley, Maricopa County, Arizona, together with all 
rights and privileges appurtenant thereto: 

An Easement for ingress and egress that is 25 feet in width over 
and across Lot 25, as indicated in the Survey attached hereto as 
Exhibit A. Said Easement shall be in favor of the real property 
identified as Maricopa County Assessor's Parcel No.172-47-078D. 

IN WITNESS WHEREOF, Grantor hereby executes this Quit Claim Deed using a notary public. 

STATE OF ARIZONA ) 
) ss. 

County of Maricopa ) 

GRANTOR: 

Jerry D. Smith, Trustee of the JDS Trust 
dated August 22, 2005 

Before me, a Notary Public, for and within the County of Maricopa, State of Arizona, the 
___ day of. _________ -7 2016, personally appeared Jerry D. Smith known 
to me to be the person named above and who executed the above Quit Claim Deed. 

My commission expires: Notary Public 

-1-
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EXJIIDIT"A" 
EASE!'tlENr SURVEY 
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BUR.CH & CR.ACCHIOLO 

March 31, 2016 

VIA FIRST CLASS MAIL AND CERTIFIED 
MA IL RETURN RECEIPT REQUESTED 

Rosanne T. Appel 
551 1 E. San Miguel A venue 
Paradise Valley, Arizona 85253 

ANDREW ABRAHAM 
DIRECT L INE: 602.234.9917 
D IRECT FAX: 602.343. 79 I 7 

AABRAHAM@BCA TTORNEYS.COM 

Re: 
Property: 

DEMAND TO QUIET TITLE FOR EASEMENT PURPOSES 
5507 E. San Miguel Lane, Paradise Valley, Arizona 85253 
(APN 172-47-0780) (the "Property") 

Dear Mrs. Appel: 

Our firm has been retained by TMS Ventures, LLC as it relates to the above-referenced 
Property located in Paradise Valley, Arizona. This letter is written to you as the owner of Lot 23. 
Your property is encumbered by the access easement leading to the Property. 

IMS Ventures has an easement for ingress and egress to the Property. As discussed 
herein, there are actually numerous, alternative bases under Arizona law that establish the 
existence of said easement. Demand is hereby made pursuant to A.R.S. § 12-11 03(B) that you 
acknowledge the access easement to the Property by signing the enclosed Quit Claim Deed (For 
Easement Purposes Only). 

1. Background 

The Property is adjacent to a subdivision to the North, known as Stone Canyon East. 
Your property is one such "Lot" within Stone Canyon East. The Property and Stone Canyon 
East are located within Tract 4 of a much larger subdivision called O ' Brien's Camel back Lands. 1 

All of Tract 4 was once owned by Lulu Avis and Morrough W. O' Brien. After a series of 
transfers of Tract 4 O' Brien's Camel back Lands, the Property and the land area to become Stone 
Canyon East were conveyed to Jack Harris and Cramer Supply Corporation in 1956.2 Then, in 

1 The plat for O'Brien's Camel back Lands was recorded on April 24, 1928 at Book I 8, Page 36, M.C.R. 
2 In 1956, two deeds were used to convey title to the Property and the land to become Stone Canyon East. First, the 
Special Warranty Deed from Arizona Title Guarantee & Trust Company to Jack Harris and Cramer Supply 
Corporation for part of the property to become Stone Canyon East was recorded on June 27, 1956 at Docket 1933, 
Page 542, M.C.R. Second, the Warranty Deed from Allen Chase to Jack Harris and Cramer Supply Corporation for 
the Property and other parts of the property to become Stone Canyon East (and other portions of Tract 4) was 
recorded on June 27, 1956 at Docket 1933, Page 543, M.C.R. 

Burch & Cracch1olo. P.A 

702 E Osborn Road. Su11e 200 • Phoen,, Al 85014 

Mdon· /IJ2 274 7611 • Fa, l:JJ2 234 0341 
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Demand to Quiet Title (For Easement) 
Property Located at 5507 E. San Miguel Lane 
March 3 I, 2016 
Page 2 

1958, Jack Harris and Cramer Supply Corporation transferred the Property and the property to 
become Stone Canyon East to Phoenix Title and Trust Company ("Phoenix Title").3 Phoenix 

Title was holding the property as a subdivision trust. Phoenix Title recorded the subdivision plat 

for Stone Canyon East in 1959.4 The plat for Stone Canyon East does not identify the access 
easement to the Property. However, in 1960, Phoenix Title recorded an access easement to the 

Property, as discussed below. 

From 1958 to 1961, Phoenix Title owned the entirety of the Property and the property to 

become Lots 22, 23, 24, and 25 of the Stone Canyon East subdivision. In 1961, Phoenix Title 
conveyed the Property to a group of six individuals. 5 Between 1961 and 1966, Phoenix Title 

conveyed Lots 22, 23, 24, and 25.6 Thus, Phoenix Title was the owner of Lots 22, 23, 24, and 25 
at the time it recorded the Easement in 1960. 

Our client TMS Ventures, LLC purchased the Property in November 2012 from 

LaFamilia Management, LLLP. 7 

II. The Property Has an Express (Recorded) Easement. 

In 1960, Phoenix Title (which still held title to the Property and Lots 22, 23, 24, and 25 of 
Stone Canyon East) recorded an "Easement For Roadway" (the "Easement"). A copy of the 

Easement is enclosed herewith. As stated therein, the Easement was recorded to (i) "increase the 
width of San Miguel Avenue" and (ii) " provide for another roadway not shown in said plat." 

The Easement provides for a new roadway that extends from San Miguel Avenue up to 
the subject Property, as stated in relevant part: 

NOW, THEREFORE ... Phoenix Title and Trust Company ... does 
hereby grant to the County of Maricopa, State of Arizona, an 
easement for roadway purposes and for no other purpose .. . as 
contained herein and as set forth below, said easement to be over the 
following described premises: 

3 On December 3, 1958, the Warranty Deed from Jack Harris and Cramer Supply Corporation to Phoenix Title was 
recorded at Docket 2676, Page 77, M.C.R. 
4 The plat for Stone Canyon East was recorded on February 27, 1959 at Book 81 , Page 34, M.C.R. 

5 The Special Warranty Deed from Phoenix Title to the six individuals was recorded on October 25, 1961 at Docket 
3895, Page 476, M.C.R. 
6 Lot 22 was conveyed by Special Warranty Deed from Phoenix Title to Stone Canyon East Properties as recorded 
on June 5, 1964 at Docket 5080, Page 25, M.C.R.; Lot 23 was conveyed by Special Warranty Deed from Phoenix 
Title to Warren and Dolores Wolf as recorded on March I 0, 1966 at Docket 5953, Page 202, M.C.R.; Lot 24 was 
conveyed by Special Warranty Deed from Phoenix Title to Ralph and Georgiana Luikart as recorded on March 15, 
1962 at Docket 4065, Page 584, M.C.R.; Lot 25 was conveyed by Special Warranty Deed from Phoenix Title to Ben 
and Marian Cheney as recorded on March 30, 196 1 at Docket 3641, Page 516, M.C.R. 

7 The Warranty Deed from LaFamilia Management, LLLP to TMS Ventures, LLC was recorded on November 16, 
20 12 at Recording No. 2012-104652 1, M.C.R. 
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Demand to Quiet Title (For Easement) 
Property Located at 5507 E. San M iguel Lane 
March 3 1, 20 16 
Page 3 

[ ... I A strip of land 25' wide along the N. side and a 
strip of land 25' wide along the S. line of the lot line 
separating Lots 22 and 23, and 25' wide N. of the S. 
border of said subdivision in Lots 24 and 25. 

Thus, the Easement provides for a roadway 50 feet in total width (which extends 25' on each 
side of the boundary line between Lot 22 and Lot 23 and also 25' along the southern boundary 
lines of Lots 24 and 25). 

In November 2012, a land survey was conducted by Don Miller, showing the boundaries 
of the Easement as fo llows: 
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A copy of the Survey is enclosed. The recorded Easement constitutes an express easement 
providing legal access from San Miguel Avenue to the Property. 

III. The Property Has an Implied Way of Necessitv. 

TMS Ventures has an alternative legal basis for an easement to the Property by way of an 
implied way of necessity. Under Arizona law, there is a presumption that "whenever a party 
conveys prope11y he conveys whatever is necessary for the beneficial use of that property."8 

This is known as an "implied way of necessity." Arizona law is well established that where land 
is conveyed out of a larger parcel held in common ownership, the grantor "by implication of the 

8 Bickel v. Hansen, 169 Ariz. 37 1, 374, 8 I 9 P.2d 957, 960 (App. 199 1); Tobias v. Dailey, 196 Ariz. 4 18, 422, 
998P.2d I 09 1, I 095 (App. 2000) (c iting the Restatement). 
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Demand to Quiet Title (For Easement) 
Property Located at 5507 E. San Miguel Lane 
March 31 , 20 16 
Page 4 

law grants ingress and egress over the parcel to which he retains ownership, enabling the 
purchaser to have access to his property." 9 

All of the requirements of an implied easement are met. In 1961, at the time the Property 

was severed and sold to the six individuals, the Property and the adjacent property (Lots 22, 23, 
24, and 25) were owned by a common owner - Phoenix Title. Thus, there was unity of title. The 

easement for ingress and egress is necessary and beneficial to the Property. The size and 
location of the implied way of necessity should be the same width and location as the recorded 

Easement for Roadway. It is very clear that Phoenix Title intended to provide legal access to the 

Prope1ty and along the boundaries set forth in the recorded Easement. 

For the foregoing reasons, I hereby request that you acknowledge the easement rights 
across your property and in favor of the Property owned by TMS Ventures. Specifically, I 

requestthat you sign and return the enclosed Quit Claim Deed (For Easement Purposes Only) to 
confirm the rights established in the recorded Easement. I am enclosing with this letter a Quit 

Claim Deed and $5.00 in accordance with A.R.S. § 12-1101 , et seq. and, in particular, A.R.S. 
§ 12-1103. Please sign and return the original notarized Quit Claim Deed within 20 days of the 

date of this letter. 

Should you fail to return the signed Quit Claim Deed within 20 days, and if it becomes 

necessary for our client to bring a legal action to establish their easement rights, then we will 
seek reimbursement of our reasonable attorneys' fees and court costs as allowed by A.R.S. § 12-
11 03(8). 

I trust that you will give this letter your most immediate attention. All rights and 

remedies are necessarily reserved. 

AA/csb 
Enclosures 

9 Bickel v. Hansen, l 69 Ariz. at 3 74, 8 I 9 P.2d at 960. 

Verytruly ~ 

~ bra.ham 
For The Firm 
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When Recorded, Return to: 

Andrew Abraham, Esq. 
Burch & Cracchiolo, P.A. 
702 East Osborn Road, Suite 200 
Phoenix, AZ 85014 

QUIT CLAIM DEED 
(FOR EASEMENT PURPOSES ONLY) 

EXEMPT pursuant to A.R.S. §11-1134(A)(4) 

For and in consideration of Five Dollars ($5.00), and other valuable consideration, 
Rosanne T. Appel, a married woman as her sole and separate property ("Grantor"), hereby 
quit claims to TMS Ventures, LLC, an Arizona limited liability company ("Grantee") the 
following real property situated in the Town of Paradise Valley, Maricopa County, Arizona, 
together with all rights and privileges appurtenant thereto: 

An Easement for ingress and egress that is 25 feet in width over 
and across Lot 23, as indicated in the Survey attached hereto as 
Exhibit A. Said Easement shall be in favor of the real property 
identified as Maricopa County Assessor's Parcel No. 172-47-078D. 

IN WITNESS WHEREOF, Grantor hereby executes this Quit Claim Deed using a notary public. 

GRANTOR: 

Rosanne T. Appel 

STATE OF ARIZONA ) 
) ss. 

County of Maricopa ) 

Before me, a Notary Public, for and within the County of Maricopa, State of Arizona, the 
___ day of _________ ~ 2016, personally appeared Rosanne T. Appel 
known to me to be the person named above and who executed the above Quit Claim Deed. 

My commission expires: Notary Public 

-1-
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I I --------------- -----------------------
IB~fflBIT "A" 

EA.~EIHENT SURVEI' 

RESULTS OF SURVEY 
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BURCH & CRACCHIOLO 

ANDREW ABRAHAM 

DIRECT LIN E: 602.234.9917 
DIRECT F AX : 602.343. 7917 

AABRAHAM@ BCA TTORNEYS.COM 

II 

March 3 1, 20 I 6 

VIA FIRST CLASS MAIL AND CERTIFIED 
MAIL RETURN RECEIPT REQUESTED 

Ingrid Lenz Hanison Revocable Trust 
5519 E. San Miguel Avenue 
Paradise Valley, Arizona 85253 

Re: 
Property: 

DEMAND TO QUIET TITLE FOR EASEMENT PURPOSES 
5507 E. San Miguel Lane, Paradise Valley, Arizona 85253 
(APN I 72-47-078D) (the "Property") 

Dear Mrs. & Mr. Harrison: 

Our firm has been retained by TMS Ventures, LLC as it relates to the above-referenced 
Property located in Paradise Valley, Arizona. This letter is written to you as the owner of Lot 24. 
Your prope1ty is encumbered by the access easement leading to the Property. 

TMS Ventures has an easement for ingress and egress to the Property. As discussed 
herein, there are actually numerous, alternative bases under Arizona law that establish the 
existence of said easement. Demand is hereby made pursuant to A.R.S. § 12-11 03(B) that you 
acknowledge the access easement to the Property by signing the enclosed Quit Claim Deed (For 
Easement Purposes Only). 

I. Background 

The Prope1ty is adjacent to a subdivision to the No1th, known as Stone Canyon East. 
Your prope1ty is one such "Lot" within Stone Canyon East. The Property and Stone Canyon 
East are located within Tract 4 of a much larger subdivision called O' Brien's Camel back Lands.1 

All of Tract 4 was once owned by Lulu Avis and Morrough W. O'Brien. After a series of 
transfers of Tract 4 O' Brien' s Camel back Lands, the Property and the land area to become Stone 
Canyon East were conveyed to Jack Han is and Cramer Supply Corporation in 1956.2 Then, in 

1 The plat for O' Brien 's Camel back Lands was recorded on April 24, 1928 at Book 18, Page 36, M.C.R. 

2 In 1956, two deeds were used to convey title to the Property and the land to become Stone Canyon East. First, the 
Special Warranty Deed from Arizona Title Guarantee & Trust Company to Jack Harris and Cramer Supply 
Corporation for part of the property to become Stone Canyon East was recorded on June 27, 1956 at Docket 1933, 
Page 542, M.C.R. Second, the Warranty Deed from Allen Chase to Jack Harris and Cramer Supply Corporation for 
the Property and other parts of the property to become Stone Canyon East (and other portions of Tract 4) was 
recorded on June 27, 1956 at Docket 1933, Page 543, M.C.R. 

Burch & Cracch1olo, P.A. 

702 E. Osborn Road, Su,te ?00 • Phoenix, AZ 8501~ 

Ma,n 602 274 7611 • Fax· 602.234,0341 
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1958, Jack Harris and Cramer Supply Corporation transferred the Property and the property to 
become Stone Canyon East to Phoenix Title and Trust Company ("Phoenix Title").3 Phoenix 
Title was holding the property as a subdivision trust. Phoenix Title recorded the subdivision plat 
for Stone Canyon East in 1959 .4 The plat fo r Stone Canyon East does not identify the access 
easement to the Property. However, in 1960, Phoenix Title recorded an access easement to the 
Property, as discussed below. 

From 1958 to 1961, Phoenix Title owned the entirety of the Property and the property to 
become Lots 22, 23, 24, and 25 of the Stone Canyon East subdivision. In 196 1, Phoenix Title 
conveyed the Property to a group of six individuals. 5 Between 196 1 and 1966, Phoenix Title 
conveyed Lots 22, 23, 24, and 25.6 Thus, Phoenix Title was the owner of Lots 22, 23, 24, and 25 
at the time it recorded the Easement in 1960. 

Our client TMS Ventures, LLC purchased the Property in November 2012 from 
LaFamilia Management, LLLP.7 

II. The Property Has an Express (Recorded) Easement. 

In 1960, Phoenix Title (which still held ti tle to the Property and Lots 22, 23, 24, and 25 of 
Stone Canyon East) recorded an "Easement For Roadway" (the "Easement"). A copy of the 
Easement is enclosed herewith. As stated therein, the Easement was recorded to (i) "increase the 
width of San Miguel A venue" and (ii) "provide for another roadway not shown in said plat." 

The Easement provides for a new roadway that extends from San Miguel A venue up to 
the subject Property, as stated in relevant prut: 

NOW, THEREFORE ... Phoenix Title and Trust Company ... does 
hereby grant to the County of Maricopa, State of Arizona, an 
easement for roadway purposes and for no other purpose .. . as 
contained herein and as set forth below, said easement to be over the 
following described premises: 

3 On December 3, 1958, the Warranty Deed from Jack Harris and Cramer Supply Corporation to Phoenix Title was 
recorded at Docket 2676, Page 77, M.C.R. 
4 The plat for Stone Canyon East was recorded on February 27, 1959 at Book 81, Page 34, M.C.R. 
5 The Special Warranty Deed from Phoenix Title to the six individuals was recorded on October 25, 1961 at Docket 
3895, Page 476, M.C.R. 
6 Lot 22 was conveyed by Special Warranty Deed from Phoenix Title to Stone Canyon East Properties as recorded 
on June 5, 1964 at Docket 5080, Page 25, M.C.R.; Lot 23 was conveyed by Special Warranty Deed from Phoenix 
Title to Warren and Dolores Wolf as recorded on March I 0, 1966 at Docket 5953, Page 202, M.C.R.; Lot 24 was 
conveyed by Special Warranty Deed from Phoenix Title to Ralph and Georgiana Luikart as recorded on March 15, 
1962 at Docket 4065, Page 584, M.C.R. ; Lot 25 was conveyed by Special Warranty Deed from Phoenix Title to Ben 
and Marian Cheney as recorded on March 30, 1961 at Docket 3641, Page 516, M.C.R. 
7 The Warranty Deed from LaFamilia Management, LLLP to TMS Ventures, LLC was recorded on November 16, 
2012 at Recording No.20 12- 1046521, M.C.R. 
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[ . .. ] A strip of land 25' wide along the N. side and a 
strip of land 25' wide along the S. line of the lot line 
separating Lots 22 and 23, and 25' wide N. of the S. 
border of said subdivision in Lots 24 and 25. 

Thus, the Easement provides for a roadway 50 feet in total width (which extends 25' on each 
side of the boundary line between Lot 22 and Lot 23 and also 25' along the southern boundary 
lines of Lots 24 and 25). 

In November 2012, a land survey was conducted by Don Miller, showing the boundaries 
of the Easement as follows: 
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A copy of the Survey is enclosed. The recorded Easement constitutes an express easement 
providing legal access from San Miguel Avenue to the Property. 

III. The Propertv Has an Implied Way of Necessity. 

TMS Ventures has an alternative legal basis for an easement to the Property by way of an 
implied way of necessity. Under Arizona law, there is a presumption that "whenever a party 
conveys property he conveys whatever is necessary for the beneficial use of that property."8 

This is known as an "implied way of necessity." Arizona law is well established that where land 
is conveyed out of a larger parcel held in common ownership, the granter "by implication of the 

8 Bickel v, Hansen, l 69 Ariz. 37 1, 374, 819 P.2d 957, 960 (App. 199 1 ); Tobias v. Dailey, 196 Ariz. 4 18, 422, 
998P.2d I 09 1, I 095 (App. 2000) (citing the Restatement). 
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law grants ingress and egress over the parcel to which he retains ownership, enabling the 
purchaser to have access to his property." 9 

All of the requirements of an implied easement are met. In 1961, at the time the Property 
was severed and sold to the six individuals, the Property and the adjacent property (Lots 22, 23, 
24, and 25) were owned by a common owner - Phoenix Title. Thus, there was unity of title. The 
easement for ingress and egress is necessary and beneficial to the Property. The size and 
location of the implied way of necessity should be the same width and location as the recorded 
Easement for Roadway. It is very clear that Phoenix Title intended to provide legal access to the 
Property and along the boundaries set forth in the recorded Easement. 

For the foregoing reasons, I hereby request that you acknowledge the easement rights 
across your property and in favor of the Property owned by TMS Ventures. Specifically, I 
requestthat you sign and return the enclosed Quit Claim Deed (For Easement Purposes Only) to 
confirm the rights established in the recorded Easement. I am enclosing with this letter a Quit 
Claim Deed and $5.00 in accordance with A.R.S. § 12-1101 , el seq. and, in particular, A.R.S. 
§12-11 03. Please sign and retw-n the original notarized Quit Claim Deed within 20 days of the 
date of this letter. 

Should you fail to return the signed Quit Claim Deed within 20 days, and if it becomes 
necessary for ow· client to bring a legal action to establish their easement rights, then we will 
seek reimbursement of our reasonable attorneys' fees and court costs as allowed by A.R.S. § 12-
1103(B). 

l trust that you will give this letter your most immediate attention. All rights and 
remedies are necessarily reserved. 

AA/csb 
Enclosures 

9 Bickel v. Hansen, 169 Ariz. at 374, 819 P.2d at 960. 

For The Firm 
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When Recorded, Return to: 

Andrew Abraham, Esq. 
Burch & Cracchiolo, P.A. 
702 East Osborn Road, Suite 200 
Phoenix, AZ 85014 

QUIT CLAIM DEED 
(FOR EASEMENT PURPOSES ONLY) 

EXEMPT pursuant to A.R.S. §11-1134(A)(4) 

For and in consideration of Five Dollars ($5.00), and other valuable consideration, Ingrid 
Lenz Harrison and Alfred Harrison, or their successors, as Trustees of the Ingrid Lenz 
Harrison Revocable Trust dated November 19, 1999, as amended ("Grantor"), hereby quit 
claims to TMS Ventures, LLC, an Arizona limited liability company ("Grantee") the 
following real property situated in the Town of Paradise Valley, Maricopa County, Arizona, 
together with all rights and privileges appurtenant thereto: 

An Easement for ingress and egress that is 25 feet in width over 
and across Lot 24, as indicated in the Survey attached hereto as 
Exhibit A. Said Easement shall be in favor of the real property 
identified as Maricopa County Assessor's Parcel No. 172-47-078D. 

IN WITNESS WHEREOF, Grantor hereby executes this Quit Claim Deed using a notary public. 

GRANTOR: 

Ingrid Lenz Harrison, Trustee 

Alfred Harrison, Trustee 

STATE OF ARIZONA ) 
) ss. 

County of Maricopa ) 

-1-
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Before me, a Notary Public, for and within the County of Maricopa, State of Arizona, the 
___ day of _________ _, 2016, personally appeared Ingrid Lenz Harrison 
known to me to be the person named above and who executed the above Quit Claim Deed. 

My commission expires: 

STATE OF ARIZONA 

County of Maricopa 

) 
) ss. 
) 

Notary Public 

Before me, a Notary Public, for and within the County of Maricopa, State of Arizona, the 
___ day of 2016, personally appeared Alfred Harrison 
known to me to be the person named above and who executed the above Quit Claim Deed. 

My commission expires: Notary Public 

-2-
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Ill 
BUR.CH & CRACCHIOLO 

March 3 I , 2016 

VIA FIRST CLASS MAIL AND CERTIFIED 
MAIL RETURN RECEIPT REQUESTED 

Teresa C. Zachariah and Joe Zachariah 
5505 E. San Miguel Avenue 
Paradise Valley, Arizona 85253 

ANDREW ABRA HAM 

DIRECT LINE: 602.234.9917 
DIRECT FAX: 602.343.7917 

AABRAHAM@BCA TTORNEYS.COM 

Re: 
Property: 

DEMAND TO QUIET TITLE FOR EASEMENT PURPOSES 
5507 E. San Miguel Lane, Paradise Valley, Arizona 85253 
(APN 172-47-078D) (the "Property") 

Dear Mrs. & Mr. Zachariah: 

Our firm has been retained by TMS Ventures, LLC as it relates to the above-referenced 
Property located in Paradise Valley, Arizona. This letter is written to you as the owner of Lot 22. 
Your prope1ty is encumbered by the access easement leading to the Property. 

TMS Ventures has an easement for ingress and egress to the Property. As discussed 
herein, there are actually numerous, alternative bases under Arizona law that establish the 
existence of said easement. Demand is hereby made pursuant to A.R.S. § 12-1103(B) that you 
acknowledge the access easement to the Property by signing the enclosed Quit Claim Deed (For 
Easement Purposes Only). 

I. Background 

The Prope1ty is adjacent to a subdivision to the North, known as Stone Canyon East. 
Your property is one such "Lot" within Stone Canyon East. The Property and Stone Canyon 
East are located within Tract 4 of a much larger subdivision called O 'Brien ' s Camel back Lands. 1 

All of Tract 4 was once owned by Lulu Avis and Morrough W. O'Brien. After a series of 
transfers of Tract 4 O'Brien's Camel back Lands, the Property and the land area to become Stone 
Canyon East were conveyed to Jack HaITis and Cramer Supply Corporation in 1956.2 Then, in 

1 The plat for O' Brien's Camel back Lands was recorded on April 24, 1928 at Book 18, Page 36, M.C.R. 
2 In 1956, two deeds were used to convey title to the Property and the land 10 become Stone Canyon East. First, the 
Special Warranty Deed from Arizona Title Guarantee & Trust Company to Jack Harris and Cramer Supply 
Corporation for part of the property to become Stone Canyon East was recorded on June 27, I 956 at Docket 1933, 
Page 542, M.C.R. Second, the Warranty Deed from Allen Chase to Jack Harris and Cramer Supply Corporation for 

Burch & C,acchrolo, PA 

702 E. Osborn Road, Su11e 200 • Phoenix, AZ. 85014 

Marn 602 274.7611 • Fa, 602 234 0341 

FK \ I I OH.NE) !:::i.CL.l \ 
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1958, Jack Harris and Cramer Supply Corporation transfen-ed the Property and the property to 
become Stone Canyon East to Phoenix Title and Trust Company ("Phoenix Title").3 Phoenix 
Title was holding the property as a subdivision trust. Phoenix Title recorded the subdivision plat 
for Stone Canyon East in 1959.4 The plat for Stone Canyon East does not identify the access 
easement to the Property. However, in 1960, Phoenix Title recorded an access easement to the 
Property, as discussed below. 

From 1958 to 1961, Phoenix Title owned the entirety of the Property and the property to 
become Lots 22, 23, 24, and 25 of the Stone Canyon East subdivision. 1n 1961, Phoenix Title 
conveyed the Property to a group of six individuals. 5 Between 1961 and 1966, Phoenix Title 
conveyed Lots 22, 23, 24, and 25.6 Thus, Phoenix Title was the owner of Lots 22, 23, 24, and 25 
at the time it recorded the Easement in 1960. 

Our client TMS Ventures, LLC purchased the Property in November 2012 from 
LaFamilia Management, LLLP.7 

II. The Property Has an Express (Recorded) Easement. 

In 1960, Phoenix Title (which still held title to the Property and Lots 22, 23, 24, and 25 of 
Stone Canyon East) recorded an "Easement For Roadway" (the "Easement"). A copy of the 
Easement is enclosed herewith. As stated therein, the Easement was recorded to (i) "increase the 
width of San Miguel Avenue" and (ii) "provide for another roadway not shown in said plat." 

The Easement provides for a new roadway that extends from San Miguel A venue up to 
the subject Property, as stated in re levant pa11: 

NOW, THEREFORE ... Phoenix Title and Trust Company ... does 
hereby grant to the County of Maricopa, State of Arizona, an 
easement for roadway purposes and for no other purpose . .. as 

the Property and other parts of the property to become Stone Canyon East (and other portions of Tract 4) was 
recorded on June 27, 1956 at Docket 1933, Page 543, M.C.R. 
3 On December 3, 1958, the Warranty Deed from Jack Harris and Cramer Supply Corporation to Phoenix Title was 
recorded at Docket 2676, Page 77, M.C.R. 

~ The plat for Stone Canyon East was recorded on February 27, 1959 at Book 81 , Page 34, M.C.R. 
5 The Special Warranty Deed from Phoenix Title to the six individuals was recorded on October 25, 1961 al Docket 
3895, Page 476, M.C.R. 
6 Lot 22 was conveyed by Special Warranty Deed from Phoenix Title to Stone Canyon East Properties as recorded 
on June 5, 1964 at Docket 5080, Page 25, M.C.R.; Lot 23 was conveyed by Special Warranty Deed from Phoenix 
Title to Warren and Dolores Wolf as recorded on March I 0, 1966 at Docket 5953, Page 202, M.C.R.; Lot 24 was 
conveyed by Special Warranty Deed from Phoenix Title to Ralph and Georgiana Luikart as recorded on March 15, 
1962 at Docket 4065, Page 584, M.C.R.; Lot 25 was conveyed by Special Warranty Deed from Phoenix Title to Ben 
and Marian Cheney as recorded on March 30, 1961 at Docket 364 1, Page 516, M .C.R. 
7 The Wan·anty Deed from LaFamilia Management, LLLP to TMS Ventures, LLC was recorded on November 16, 
201 2 at Recording No. 20 12- 104652 1, M.C.R. 
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contained herein and as set forth below, said easement to be over the 
following described premises: 

[ ... ) A strip of land 25' wide along the N. side and a 
strip of land 25' wide along the S. line of the lot line 
separating Lots 22 and 23, and 25' wide N. of the S. 
border of said subdivision in Lots 24 and 25. 

Thus, the Easement provides for a roadway 50 feet in total width (which extends 25' on each 
side of the boundary line between Lot 22 and Lot 23 and also 25' along the southern boundary 
lines of Lots 24 and 25). 

In November 2012, a land survey was conducted by Don Miller, showing the boundaries 
of the Easement as follows: 
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A copy of the Survey is enclosed. The recorded Easement constitutes an express easement 
providing legal access from San Miguel Avenue to the Property. 

III. The Property Has an Implied Wav of Necessitv. 

TMS Ventures has an alternative legal basis for an easement to the Property by way of an 
implied way of necessity. Under Arizona law, there is a presumption that "whenever a party 
conveys property he conveys whatever is necessary for the beneficial use of that property."8 

This is known as an "implied way of necessity." Arizona law is well established that where land 

8 Bickel v. Hansen, l 69 Ariz. 37 1, 374, 8 I 9 P.2d 957, 960 (App. I 991 ); Tobias v. Dailey, l 96 Ariz. 4 I 8, 422, 
998P.2d I 091 , I 095 (App. 2000) (c iting the Restatement). 
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is conveyed out of a larger parcel held in common ownership, the grantor "by implication of the 
law grants ingress and egress over the parcel to which he retains ownership, enabling the 
purchaser to have access to his prope1ty." 9 

All of the requirements of an implied easement are met. In 1961, at the time the Property 
was severed and sold to the six individuals, the Prope1ty and the adjacent property (Lots 22, 23, 
24, and 25) were owned by a common owner - Phoenix Title. Thus, there was unity of title. The 
easement for ingress and egress is necessary and beneficial to the Prope1ty. The size and 
location of the implied way of necessity should be the same width and location as the recorded 
Easement fo r Roadway. It is very clear that Phoenix Title intended to provide legal access to the 
Property and along the boundaries set forth in the recorded Easement. 

For the foregoing reasons, I hereby request that you acknowledge the easement rights 
across your property and in favor of the Propertv owned by TMS Ventures. Specifically, I 
requestthat you sign and retw·n the enclosed Quit Claim Deed (For Easement Purposes Only) to 
confirm the rights established in the recorded Easement. I am enclosing with this letter a Quit 
Claim Deed and $5.00 in accordance with A.R.S. § 12-11 0 1, et seq. and, in particular, A.R.S. 
§ 12-1 103. Please sign and return the original notarized Quit Claim Deed within 20 days of t11e 
date of this letter. 

Should you fail to retw-n the signed Quit Claim Deed within 20 days, and if it becomes 
necessary for our client to bring a legal action to establish their easement rights, then we will 
seek reimbw-sement of ow- reasonable attorneys' fees and court costs as allowed by A.R.S. § 12-
1103(B). 

I trust that you will give this letter your most immediate attention. All rights and 
remedies are necessari ly reserved. 

AA/csb 
Enclosures 

9 Bickel v. Hansen, 169 Ariz. at 3 74, 8 19 P.2d at 960. 

Andrew Abraham 
For The Finn 
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When Recorded, Return to: 

Andrew Abraham, Esq. 
Burch & Cracchiolo, P.A. 
702 East Osborn Road, Suite 200 
Phoenix, AZ 85014 

QUIT CLAIM DEED 
(FOR EASEMENT PURPOSES ONLY) 

EXEMPT pursuant to A.R.S. §11-1134(A)(4) 

For and in consideration of Five Dollars ($5.00), and other valuable consideration, 
Teresa C. Zachariah and Joe Zachariah, wife and husband ("Grantor"), hereby quit claims to 
TMS Ventures, LLC, an Arizona limited liability company ("Grantee") the following real 
property situated in the Town of Paradise Valley, Maricopa County, Arizona, together with all 
rights and privileges appurtenant thereto: 

An Easement for ingress and egress that is 25 feet in width over 
and across Lot 22, as indicated in the Survey attached hereto as 
Exhibit A. Said Easement shall be in favor of the real property 
identified as Maricopa County Assessor's Parcel No. 172-47-078D. 

IN WITNESS WHEREOF, Grantor hereby executes this Quit Claim Deed using a notary public. 

GRANTOR: 

Teresa C. Zachariah 

Joe Zachariah 

STATE OF ARIZONA ) 
) ss. 

County of Maricopa ) 

Before me, a Notary Public, for and within the County of Maricopa, State of Arizona, the 
___ day of _________ _,, 2016, personally appeared Teresa C. Zachariah 
known to me to be the person named above and who executed the above Quit Claim Deed. 

-1-
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My commission expires: 

STATE OF ARIZONA 

County of Maricopa 

) 
) ss. 
) 

Notary Public 

Before me, a Notary Public, for and within the County of Maricopa, State of Arizona, the 
___ day of __________ 2016, personally appeared Joe Zachariah known 
to me to be the person named above and who executed the above Quit Claim Deed. 

My commission expires: Notary Public 

-2-
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BURCH & CRACCHIOLO, P.A. 
702 EAST OSBORN ROAD 
PHOENIX, ARIZONA 85014 
TELEPHONE (602) 274-7611 
Andrew Abraham, SBA # 007322, aabraham@bcattorneys.com 
Bryan F. Murphy, SBA # 006414, bmurphy@bcattorneys.com  
Casey S. Blais, SBA # 026202, cblais@bcattorneys.com   
Attorneys for Plaintiff/Counterdefendant 

IN THE SUPERIOR COURT OF THE STATE OF ARIZONA 

IN AND FOR THE COUNTY OF MARICOPA 

TMS VENTURES, LLC, an Arizona limited 
liability company, 

Plaintiff, 
v. 

TERESA C. ZACHARIAH and JOE 
ZACHARIAH, wife and husband;  
ROSANNE T. APPEL, a married woman  
as her sole and separate property;  
INGRED LENZ HARRISON and ALFRED 
HARRISON, or their successors, as Trustees 
of The Ingrid Lenz Harrison Revocable Trust 
Under Agreement Dated November 19, 1999, 
as amended; JERRY D. SMITH, Trustee of 
the JDS Trust Dated August 22, 2005; JOHN 
DOES I-Z, JANE DOES 1-X; ABC 
CORPORATIONS I-X; BLACK AND 
WHITE PARTNERSHIPS I-X and XYZ 
LIMITED LIABILITY COMPANIES 1-X, 

Defendants. 
___________________________________ 
TERESA C. ZACHARIAH AND JOE 
ZACHARIAH, et al. 

Counterclaimants, 

v. 

TMS VENTURES, LLC, an Arizona limited 
liability company, 

Counterdefendant. 

Case No.  CV2016-005381 

JOINT PRETRIAL STATEMENT 

(Complex Civil Case) 

(Assigned to the Hon. Pamela Gates) 

Plaintiff TMS VENTURES, LLC, (“Plaintiff” or “TMS”) and 

Defendants/Counterclaimants, TERESA C. ZACHARIAH and JOE ZACHARIAH; 

and Defendants ROSANNE T. APPEL; INGRED LENZ HARRISON and ALFRED 

Chris DeRose, Clerk of Court
*** Electronically Filed ***

M. De La Cruz, Deputy
6/25/2018 6:03:00 PM

Filing ID 9462235
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HARRISON, as Trustees of The Ingrid Lenz Harrison Revocable Trust (collectively 

“Defendants” or individually (“Defendant Zachariah”, “Defendant Appel”, “Defendant 

Harrison”), through their respective counsel undersigned, hereby submit their Joint 

Pretrial Statement in this matter pursuant to Rule 16(g), Ariz. R. Civ. P., and the 

Court’s minute entries of January 26, 2018 and February 7, 2018. 

1. List of Claims 

At the Court’s request, the parties hereby list their claims as follows: 

 

Cause of Action Party(s) Asserting the 

Claim 

Claim is Against 

Quiet Title/Declaratory 

Judgment for Express 

Easement (Count I) 

Plaintiff TMS Ventures, LLC All Defendants  

Quiet Title/ 

Declaratory Judgment for 

Implied Easement 

(Count II) 

Plaintiff TMS Ventures, LLC All Defendants  

Declaratory Judgment for 

Common Law Dedication 

(Count III)  

Plaintiff TMS Ventures, LLC All Defendants  

Private Way of Necessity 

– A.R.S. § 12-1201 

(Count IV) 

Plaintiff TMS Ventures, LLC All Defendants  

Injunction – TRO, 

Preliminary and 

Permanent (Count V) 

Plaintiff TMS Ventures, LLC All Defendants 

Implied Way of Necessity 

– All Lots and the 

Property (Count VI) 

Plaintiff TMS Ventures, LLC All Defendants 

Quiet Title/Declaratory 

Judgment - Peaceable 

Ownership and Adverse 

Possession 

(Counterclaim: Count I) 

Defendants Zachariah, Appel 

and Harrison 

Plaintiff 

Quiet Title/Declaratory 

Judgment - Merger and 

Extinguishment 

(Counterclaim: Count II) 

Defendants Zachariah, Appel 

and Harrison 

Plaintiff 

Quiet Title/Declaratory 

Judgment - No Public 

Defendants Zachariah, Appel 

and Harrison 

Plaintiff 
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Easement  

(Counterclaim: Count III) 

Quiet Title/Declaratory 

Judgment - No Private 

Easement  

(Counterclaim: Count IV) 

Defendants Zachariah, Appel 

and Harrison 

Plaintiff 

Quiet Title/Declaratory 

Judgment - No Implied 

Way of Necessity 

(Counterclaim: Count V) 

Defendants Zachariah, Appel 

and Harrison 

Plaintiff 

Declaratory Judgment - 

Unlawful Attempt to 

Amend Stone Canyon East 

Subdivision Plat 

(Counterclaim: Count VI) 

Defendants Zachariah, Appel 

and Harrison 

Plaintiff 

Declaratory Judgment - 

Easement Violates 

Declaration of Restrictions 

(Counterclaim: Count VII) 

Defendants Zachariah, Appel 

and Harrison 

Plaintiff 

 2. List of Trial Witnesses 

  See Witness List attached hereto as Exhibit A. 

 3. The Parties’ Trial Exhibits 

  Plaintiff’s Exhibits:   See Exhibit List attached hereto as Exhibit B. 

  Defendants’ Exhibits: See Exhibit List attached hereto as Exhibit C. 

 4. Deposition Designations 

 Plaintiffs intend to offer at trial the following proposed designations of 

deposition testimony: 

David Bruce Appel, February 20, 2018, 43:15 thru 44:4; and 97:17 thru 

98:7 

  John Kennedy Graham, March 13, 2018; 55:2-17 

  Gerry Lee Jones, April 9, 2018, 97:3-12 and 98:3-16   

Defendants object to Plaintiff’s use of the deposition designations for any purpose 

other than impeachment. Defendants do not intend to offer any proposed deposition 

summaries or designations of deposition testimony at trial, other than for impeachment 
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purposes. 

 

 5. Brief Statement of the Case 

 Plaintiff’s Statement:  The purpose of this lawsuit is to confirm that Plaintiff 

TMS Ventures, LLC has legal access and access for utilities to its property. Plaintiff’s 

property is a vacant residential parcel, consisting of 3.44 acres and located on the north 

side of Camelback Mountain.  It has an address of 5507 E. San Miguel Avenue.  

Plaintiff purchased the property in 2012, and the Defendants are the neighboring 

property owners.   

 Access to Plaintiff’s property was created in 1960 when the common owner and 

subdivider (Phoenix Title) intentionally recorded an “Easement for Roadway” (to be 

marked as Exhibit 1).  The recorded Easement is by far the single most important 

document in this lawsuit, as it reflects the express intent of the subdivider of Stone 

Canyon East to create legal access from San Miguel Avenue to Plaintiff’s property.  

The Easement area of the new roadway (highlighted in yellow) leads from San Miguel 

Avenue to the Property (highlighted in green): 

 

 

 

 

 

 

 

 

   

The Easement for Roadway establishes Plaintiff’s legal access and access for utilities 

to the property (and across Defendants’ properties at Lots 22-25).  The evidence at trial 

21 
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will prove that the Easement has been used by the public for decades and accepted by 

the Town of Paradise Valley, and as such the easement constitutes a common law 

dedication.  Alternatively, Plaintiff will prove the same route of access by way of an 

implied easement or a statutory private way of necessity (which is similar to a private 

condemnation action).   

Once Plaintiff has a ruling on its rights for legal access and utilities, Plaintiff 

intends to submit plans to the Town of Paradise Valley to build a residence on the 

property.   

 Defendants’/Counterclaimants’ Statement: The TMS Property, consisting of 

3.4 acres, was part of a larger parcel comprising approximately 23 acres which was 

intentionally excluded from the Stone Canyon East Subdivision Plat.  The 23 acres 

consisted of a mountain slope of 53% commencing from its north property line and 

extending to the steeper elevations lying to the south up Camelback Mountain to the 

ridge line.  This property is traversed by 3 storm drainage channels which carry storm 

flows originating on the higher slopes of the mountain.  There is an extensive boulder 

field on the 23 acres which is interspersed with the storm water channels. 

 The 23 acres were part of a larger parcel of land conveyed to Phoenix Title & 

Trust as trustee for the benefit of C. Tim Rodgers, Frank Riley, Theodore Rehm and 

their spouses.  The remainder of the larger parcel comprises Stone Canyon East 

Subdivision Plat which was recorded in February 1959. 

 The Stone Canyon East Subdivision Plat consisted of 25 custom residential lots 

with public streets.  Lots 21-25 are the lots with the highest elevations in the 

subdivision.  East San Miguel Avenue terminated in a cul-de-sac abutting lots 19-23.  

There were no streets set forth on the plat providing access from the cul-de-sac across 

lots 22-25 to the 23 acres of steep mountain property. 

 The elevation of the East San Miguel cul-de-sac is approximately 1620 feet.  

The lowest elevation of the 23 acres is approximately 1720 feet.  In 1958 and 1959, 
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Maricopa County had a policy of not approving lots on Camelback Mountain above 

1600 feet in elevation. C. Tim Rodgers had obtained plat approval on another 

subdivision prior to the County’s approval of the Stone Canyon East plat which 

reportedly was required to conform to the 1600-foot elevation limit. 

 The trust beneficiaries, Messrs. Rodgers, Riley and Rehm and their spouses, 

intentionally excluded the 23 acres of steep mountain property from the land 

comprising the Stone Canyon East Subdivision Plat, which blocked legal and physical 

access for the 23 acres to McDonald Drive to the north. 

 Phoenix Title & Trust and the trust beneficiaries intentionally and knowingly 

severed the steep hillside 23-acre parcel from the land comprising the Stone Canyon 

East plat and, therefore, are not entitled to claim a right of access across Defendants’ 

lots under the common law doctrine of implied way of necessity or the statutory private 

way of necessity under A.R.S. § 12-1201 et seq.  In addition, Plaintiff is not entitled to 

gain access under the theory of common law dedication or by reason of a March 1960 

Easement for Roadway recorded by Phoenix Title & Trust which was invalid because 

there was no approval or acceptance by the then Town of Scottsdale, City of Phoenix 

and Maricopa County.  

The TMS Property is surrounded on its eastern, western and southern borders by 

undeveloped land which functions as a nature preserve and belongs to the public. The 

TMS Property has never been developed, and lacks legal access to ever be developed 

in the future.  

 6. Requested Technical Equipment 

 The parties do not anticipate requiring technical equipment other than what is 

already available in the courtroom.   

 7. Requested Interpreters 

The parties are not aware of any witnesses or parties in need of an interpreter.  

8. Invocation of Rule 615 
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 The parties have invoked Rule of Evidence 615 to preclude the attendance of 

non-party witnesses at trial. 

 9. Settlement Efforts 

The parties engaged in a private mediation held on May 9, 2017 with Larry H. 

Fleischman, which was not successful.   

  DATED this 25th  day of June, 2018. 
 

 
 
 
 

BURCH & CRACCHIOLO, P.A. 
 
 
By: /s/ Andrew Abraham                        
Andrew Abraham 
Bryan F. Murphy 
Casey S. Blais 
702 East Osborn Road, Suite 200 
Phoenix, Arizona 85014 
Attorneys for Plaintiff/ Counterdefendant 
 

 FRANCIS J. SLAVIN, P.C. 
 
 
By: /s/ Francis J. Slavin       
Francis J. Slavin 
Daniel J. Slavin 
2198 E. Camelback Road, Suite 285 
Phoenix, Arizona  85012 
Attorneys for Defendants/ Counterclaimants 
 
 

  
ORIGINAL e-filed this 25th day of 
June, 2018, and COPY delivered  
through the AZ TurboCourt system to: 
 
Honorable Randall Warner 
MARICOPA COUNTY SUPERIOR COURT 
 
BEUS GILBERT PLLC 
Cassandra H. Ayres 
Cory L. Broadbent 
701 North 44th Street 
Phoenix, AZ 85008 
 
By:  /s/ Casey S. Blais    
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BASBMBNT roa aoADWAY 

·. ,., .. 

tlllBRBAS,. the undersigned Phoenix Title and Trust Company, 

an Arizona Corporation, as Trustee, has subdivided under the name 

. of Stone Canyon East, part of Tract 41 O'Brien' a· Camelback 

Lands I a subdivision recorded in Book 18 of Maps at page 36 

thereof, in the office of the County Recorder of Maricopa 

County, Arizona, and 
\ . 

WHEREAS, in connection ther~th said Phoenix Title 

and Trust Company has recorded a plat as and for the plat of said 

Stone Canyon East, and 

WHEREAS, it is now desired to increase the width of 

San Miguel Avenue as shown on said plat and to provide for another 

roadway not shown in said plat, 

NOW, THEREFORE, in consideration of the sum of One Dollar 

($1.00) and other good and valuable consideration, the receipt 

of which is hereby aclmowledged1 the said Phoenix Title and 

Trust Company, as Trustee, being fully instructed by the proper 
) 

parties in interest so to do, does hereby grant to the County 

of Maricopa, State of Arizona, an easement for roadway purposes 

and for no other purpose, subject to all of the restrictions 

upon the use thereof, as contained herein and as set forth 

below, said easement to be over the following described premises: 

A strip of land 25' wide on the s. side of the 
southerly line of San Miguel Avenue as shown in· 

the plat, and a strip of land 25' wide on the 
N. side of said San Miguel Avenue as shown in 
the plat, said strips 25 1 wide to extend around 
the end of San Miguel Avenue so that the roadway 
is increased a total width of 50' over the width 

shown in the plat of said Stone canyon East. 
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The easement granted above affects Lots 16, 
20, 19, 21, 22, 23, 24 and 25. 

Also the following: 

A strip of land 25 1 wide along the N. side 
and a strip of land 25'. wide along the s. 
line of the lot line separating Lots 22 and 23, 
and 25 1 wide N, of the S. border of said sub­
c:11 vision in Lots 24 and 25. 

'l'he easement hereby granted is for roadway purposes 

only and it is specifically intended that by granting the 

easement herein the County of Maricopa shall not have any 

right,either itself or to grant to others any right to 

maintain or place upon the premises covered hereby, any util• 

ities, structures or maintain and erect any facilities upon 

said property, and that the only right granted hereby shall be 

to maintain a public way for vehicular or foot traffic thereon. 

However, it is specifically agreed that the said County 

may itself
1
0r grant to others the right to place under the 

surface of the property described above, any type of public 

utility facilities so long as said facilities do not show 

above the surface in any manner whatsoever. 

1960. 

Dated at Phoenix, Arizona this 24th day of February, 

PHOENIX TITLE AND TRUST CCMPANY, 
an Arizona corporation, 
TllUS'lEE 

By_~-+.-~~~~~ta-~--­

~TATf. OF ARIZO~A aistaat Secretary 
•• C OUNTY 01-• MAR I COP A 

On Lhu tho 29th day o( ~ I!> 60 be!nre me Lho underaisnod officer i,er11nn•liy 1t1'pe11rod 

a. Brehmer ·. • and B. A. Vitek 
Aaai.lltant . ·. ·• ·. 

•bn •wo--lodgod themaolno to be ~JYac~ Prcl!iAent. ■11d Aa■iatant Secretary roapocti•el-Y o( tha PHOl-:N J x 
TITLE AND TRUS'I'. COMPANY a corporat.aon, -,id that they 1111 such oUicera reapoctiveh boin,r aut.hori,od ao Lo do 
uec.uted tho lorcl(O&nlJ anatl'Ullent .faz t.hc· puzpo'loa lhorein coat.aiAod by 11ignang the ne111e oC the corporation as TNatae 
bt thea1Sehoa •• auch of!iceu reopecs..nely. ;r/L M'4__ 

la wn.noaa whor~( I hno boreunto •~ ay hand ~d official ■eaJ 

.My Comuaion Expuaa : 4/:/60 (li\l a1.7~ ~a4ll:l Notary Public 

~. . ~ -~ ,·· 

• STATE 01!' AlUZONA. ~: of Maricopa: a. . ~~~ i--::~'~nix Title & Trust Co. 
I do. hereby cenU1 that the within bisl[f' waa flied 'd {~~ at request of ....... - .... . ·t/;..t r-t . o, - ~ft~.'"' All -&L ... 0· t'JC•-·.M., Dockel.-.. -4.J.,7-8 ....... -..... . 
;;~~~·~=~~~~~wr~tte ~"' 3582 /~ · · N. Y" r. .,-

u:;~iw;x:ieo::. • ··-· .. - ·--·-Deputy. 
111-ta 
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sTAn: oF ARIZONA nK1~(1(ji5 fAr.[~R4 . ~,;;,4, -~2 
ss. ( hereby c(uity rtiar Che ._,ufirn ,nsu un.cnt was hied and recorded 

COUNTY Of ~IAI\ICOPh . :( ,-. . _ F•• No. Ol-DEED DH · i J. · · •, ,. · r • 1V .( MAR 15 '62··8 .Q~ A"' OOCKl::T · , • •: • r,-.~ ' · ' ·! and ind•xed io DEEDS 

.. the re,, .... , oll'hoenix nH~ c,. Trust c.. 4!>4 72 
Witness my luand a nd oUiciaJ seal. 

v.·hcn recorded, mail to: 

Dr. RALPH W1lCART 
5,;tu (I <II ~ Medical Arts Bldg, 
Ila al • ~~IF 11. 11a Omaha, Nebraska 

ccorder, 

Escrov #357778 RVL:c t;perial l!Jnrnmty llnb 

Compared 
PhotostaccV 

FJ_:!J 

For the considc,atiun of Ten Dollars, a nd o ther v,1luablc coo,ldcralions, <he undersigned PHOENIX TITLE A~D 
1·RlST COMPANY, ilO Ari2una corpor;ilion, as Trustee, the Gramor herein, docs_ hereby convey to 

RALPH WIKART and GEORGIANA JANE WIKAllT, hie vife 
the Gra.nu:e, the follo\\.·inJ; real propcn )· situated jn ~taricor,:a County, Ariz.ona: 

L::>t Tweoty-fou.r (24), STONE CANYON EAST, accordi ng to 
the plat of record in the office of the Maricopa. County 
Recorder in Book 81 of l'.aps, paae 34. 

SUBJECT TO: 1960 aod all subsequent taxes, vhic.h the Grantees herein assume aod agree 
to pay; Restrictions, conditi ons and covenants contained in instrument rec, in Docket 
2774, page 27; Restrictions, conditi ons and covenants contained in instrument rec. 10 
Book 235 of Deeds, page 573, vhlcb purports to restrict all of the land o.nd. lots in 
O'Brien's Camelback La!)ds; Easement for roadway as granted to County of Maricopa. by 
instrument rec. lo Docket 3178, page 402; Easement for roadvo.y as granted to County of 
Maricopa by instrument rec . in Docket 3178, page 402; Easement to all public utilities 
serving said subdivision, for the erection, installation, continued. operation, maintenance 
and repair of electric tranomission, distributi on and telephone lines, domestic and 
irrigation vater lines, gas,sevage and other publi c uti lity facility as set forth in 
instI'Ulllent rec . in Docket 2778, pe.ge 412; Easement for roadway as shovu on the rec . plat 
of said subdivision; Inclusion within Verde Rlver Irrigation and Paver District; Rights 
of vay for canals, l aterals and ditches; and Reservations and exceptions lo patents. 
All recording de.to. refers to the records in the office of the County Recorder of Maricopa. 
County, Arizona • 

. -\ml 1hc Gurnrur hC"rrby binds ilsc- lC and i1s successors to 11.-urr.snt and ddcnd ,he tlllc , a s PMainst all ~cu of tht 
tir.intor herein .inJ no othc-r, sul.ijcc, to tlir m.1ttc-rs abon .set forth, . · I'.\: i li1"1·.S$ ~ 111, IIEOF, 1he Pll<>l:.XIX TITLI: .~Xll TRl;ST COMPAXY, as Trustee, h0> cau .. d m co1r<"•" name 
10 hl· sk;~f l"ll its corror:uc seal to be J.tl ixcJ ~ the undc-uigncd olliccr thcrcun10 July authorized this _20th da)· of 
. - -- ·---- -------~- D,, 19 __ , • 

PIIOt XIX TITLE hXIJ TIILST cm11iX.,•\':·¥.:t'rus10r 

lly (/,,,J j,~ 4,,~£: ·• ~-.: >, .-
1~--r""'r • :_ 'fr'Ust Uli ,ecr :~,., 
~ • ...~ : j • 

... ~ . ~:· .. : ::~- . 
. .. 

tkh•n · 111l· 1111,- 20th 11,q l)I May , 19 60 . J·crsonJll)' arpc.ucJ Jack K. Brigbaa 
\\ lh, ,\d. thl\\ k,lp·,t h1m~dl 11• b1.· ., ·1 ru.-.1 t ltltl' l·r ,11 dH' 1'1 101·.:\'.JX 1'11'LI: .-\'.'\I) THl !'-T C<•~IP.-\'.';') anJ ch;u ht: J ~ such 
,1fl u:<.•1, tu.•rnJ: ,H1lllori,1.·,1 ..,,, 11, ,k•, l· ,.ccu1c,I 1lw h•r~,-:0111,.: i11s 1runu: 1U herein 1.·c.mca inc-J U~ sit:nin>,: th e;.• 
n.rn,c.· ,,1 ,11,· 1.·,1q•,,r,uht11 ., .-. T rus tee. ll\' himself 1s !ioUt.'h 0 111n•r. 

"> 1.:"u111111h~ iun n ill t"xrut': April 2, 1964 
ll'OfU,,1 100•• 
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PAGE1 

50 St:a.teli ~tr l1J 
VACAtff LAND/LOT 111,1. . 
PURCHASE CONTRACT · · · L 
lf~llllnd(IN,s~Sll:Mfor~ldld 11n11ps-11,1t0acntll)1t'-ffacldl!J•~•....,•pe11St111 (ii I 
wtl011\11111118Clf'!IIIGlll!t'b,apdcn,portwlllg111111111y'1eiilq!llnld••~ ~~ cr~ t.and : 
mm bo ex9C\lltd i,y the Seller and Suyet. · 

. Tl)II ptln/ed pcrl/1)11 ofttds CMitact haa boon~ bi/lhsARIZONA M$.OCIAT10N Ol'REAl.7'0/lS® t"MR'J 'rnl:ls!nfflndedlobe ~ b/ndklgcm/ract. No~ IBrRMe !If fotllt /e;/!l!V8ilrJlfyor!AA,quscy ol1K1y 
prov/t/cnor Iha tax C0!)$0(Jlll>Jlllellth1111of. /fyD1.1d61iko fegul, /a/C«~~ 8INlcll, coowt yrara«<,ney, taxaqvfw, ~ agentor~COIIWil<lllt . 

1.PROPERTY 
1a. 1. BUYER: _ __,1TuM.::..:..tii1!$:--if.1.:~=-.-n,.:.:::.t~=s.~, ,::U.::-;<:...:=::--iYJ\..rmc:>~=l'fflffl~~ea:411=-· ..;:::l=:U:..=--;J..:;;=:.....,;:b;;.;:-e::;.._g&;~r.:...;.;u:~--­

l!IJ'iffil!'RAAl!Qll) 

· 2. SELLER: __________ ..,...,........,,....,.,...,.... _________ or~a ldentlfled lh Section 9c. 
si!Ltiffi NAMl!tsl 

3. Buyer agrees to buy and Seller agrees to sell the rear J)(Operty with all Improvements, fixtures, and appurtenances thereon 
4. or incident.al thereto, If any, plus Iha personal property descrtbed herein (colleotlvely the "Property''). 

1b. 5. Property Address: $So1 JE., SA~ M,\ ~L. :f\-.ZG.. Zonlng:_R.:...::...;~:...;~;;;;._..,....... __ 
6. Assessor.s #: \')1 .... 'l:1- 01i • t) , _____________ _ 
7. city: f ~M ~, S.i,, '{A I.Y;,..'t · County: f\.\t f\~ cp f A AZ. Zip Code: ( S 2. 5 3 
8. Legal O~scrlptl~n: QU~ws. C'.MUSAQ< L-niJ,i.\5 -P-+ '1"(5. o \ or O see attached legal description. 

1o. 9. $ 1a.s I QQO - Full Purt,haae Price, paid 8111 outlined below 
10. $ dl-5,bOO.... Eamestmoney _________________________ _ 

11. $ '100 1 Ote ... CAS::Jr'. A,:· c.J.-OSL O;'f -1'..&(..(tiHV 12.$ _________________________ ..;._ _________ _ 

13, 

1d, 14, lncldenttl Improvements: Buyer Is purohaslng the Property as ·wcant land. Any Improvements, fb<tllrea and appurte11anoes 
15. 1hereon are Incidental thereto, plus any personal property on the Property are merely Incidental, are being tran~rred In their . 
16, existing condition ("AS IS") and Seller makes no warranty to Buyer, expressed or Implied, as to their condition. 

1e. 17. Close of Sscrow: Close of Escrow ("COE") shall occur when the deed is rEJCOrded at the appropriate county reoorder's office, 
18, Buyer and Seller shall comply with all terma and conditions of this Contract. execute and dellver to Esorow Company all 
19, closing }ocumants, and perform 411 other acts nece$sary tn sufficient time to . allow COE to ooour on 
20, . ~c"'~t;.,F-0:, \~ , ~~elit1- ("COE Date"). If !:S01:0w Company or recorder-s offlee is closed on 

21. COE Oate, COE shall occur on the next day that both are open for bu$IMU. 

22. Buyer shaU dellwr to Escrow Company a cashier's Check, wired funds or other Immediately !MIilabie funds to pay any down 
23. payment, additlQnal deposits or Buyer'g cl0$Ing costs, ~nd lriStruot fl'l:e lender, If appffcable, to deliver Immediately avallable funds 
24. to Escrow Company, In a sufficient amOl,lnt and In sufficient time to allow. COE to 0CCt1r on COE Date. · 

1 f. 25. Poueesfon: Seller shall dellver accass to keys and/or means to operate all looks, mailbox, and all common area faollffies, subjeot to 
26. the rights of tenants under existing leases, to Buyer at COE or□---. Broker(s) recommend 1hat the parties seek appropriate 
27. counsel from Insurance, legal, tax, and accounting professionals regarding the risks of pre-possession or post-possession of the Property. 

1g. 28. Addenda Incorporated: OAssumptlon/Canyback OBwerContlngency ODomestlcWaterWell □H.O.A. 
29. O Additional Clause D On-site Wastewater Treatment Fac!llly □Addendum to Vacant Land 

30,00ther: ----------------------------------
31. IF TlilS IS AN ALL CASH SALE, GO TO SECTION 3. 

I '"itla .. = Ii , sa).ER MRIZONAASSOCIATION OF REALTORSe 
Fctm vtPC 8N11 

SO Stal!:s ~ 10640N.281b llrfc-10ll'Clot:ob'.AZ 85029 
PllcM: (60;2)4-03-,:mlJ Fa: Mllrce!l4 Scali 

,"" 11· I v C: C..t.-uEXHIBIT-::,---
, DATE __ ,"3 - l-J -- I tf 

Colette E. Ross 
CH No. 50658 

l!J!.~ 
la 
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2. FINANCING 
(If financing la to I>$ other than newflntu'lc!ng, 116.G attached add&ndum.) 

2a, 32. Loan Status Report The AAR Vacant Lan~ Loan status Report f'LSR") With, at a minimum, the BuYQr'I Loan Information 11eotton · •, 
33. completed, daserlblng the current atatus ofihe Buyer's proposed loan, I& attached hereto and Incorporated herein by reference. 

2b, 34. Financing: Thit u.le Ors Dts not contingent upon Suyer obtaining a H•ctory 11rmnolng commitment withll'I F111ahcing 
35. Comrrlltment Contingency Period. ~f aato I& not contingent on a financing cointnltmimt, go to Section. 2g,) 

2c. ae. Financing eommttment Contingency Period: If the sale Is contingent upon Buyer obtaining a satisfactory 'financing 
37. commitment, Buyer shall have thirty {30) days or □----- days after the Contract aceepta~ ("Flnanelng Commitment 

· 38. Cc,ntlngency Period") to obtain a financtt1g tomtnltment satisfactory to Bl.Iyer In a~s llOle dl8Cfetlon, for a lottn to purt:hase tha 
39. Property or Buyer may cancel this Contract and receive lli refund of the earnest Money. PRIOR TO TH! EXPIRATION OF THI= FINA.NQ .. 
40. ING COMMITMENt CONTINGENCY Pl:RJOD, BOYER SHALL Del-M:,n TO SEU.ER AND ESCROW COMPANY NOTICI: THAT 
41. BUYER HAS NOT RECEIVED SUCH SATISFACTORY FINANCING COMMITMENT OR BUYER SAAI.L 81! DEEMED TO HAVE 
42. WA!WO THE FINANCING COMMITMENT cONnNGENCY ANO ANY RJGHT TO CANCEL DUI! TO PlflAMCING. 

2d. 43. Financing Application: Unless previously completed, within ten (10) days or □, ____ after Contract aecept,an<ie, 81,1yer sMII 
44. submit a formal loan appRoatton to a lei'l(ler of Buyer's Choice. Buyer and Seller shall promptly provide to sueh lendEM" all materials 

· 45. and documents lender deems approprlata to facilitate such lender's processing of such loan application. Buyer lnstruct8 the tender 
46. to provide loan •s updates to Broker(s) and Seller. The AAR Loan Status Update Form Is available for this pUrpoS$. 

2.e, 47. Appraltlll Oontfngency: Buym obllgaUon to complete this sale ls contingent upon an appraisal of the Property by an appraiser 
48. acceptable to lender fur at least the sales price during the Financing Commitment Contingency Period. 

2f. 49. Loan costs: Buyer shaft pay all costs of obtaining lhe loan, except as pto\lldecl herein. 
60. Discount polnt3 ehaff be paid by: □ Buyer □ Seller Cl Other __________________ _ 

51. Discount polnta shall ~ot exceed: _____ total points (Does not Include loan origination fee) 

· 52. A.LT.A. Lender Title Insurance Polley shall be paid by □ Buyer Cl Seller 
53, Loan Origination Fee (Not to exceed ____ % of loan amount) shall by pal<I by □ Buyer □ Seller 
54. Appraisal Fee, when required by lender, shall be paid by □ Buyer Osellet" □ Other ____________ _ 

2g. 55. Partfa.1 Reteaaf: Bttyer and SCller agree that any partial releases wiU be addressed under Additional TernuJ and CondHlons · 
56. or attached A<ldendurn. 

2h, 57. suboi'dlnatlon: If appllcable, Seller canybaok flnanolng O ts Ots not to be subordinated to a eonstruotlon loan, If Seller 
58. agrees to subordination, ,such subordination shall only be allowed If tHe Seller ·carrybaok flnaneln~ Is not In default and If the 
59. Seller approve$ the terma and condltlons of the eoostruCUon IQ8n to be recorded as a 8enlor loan. Approval wfil not be 

. 60. unreasonably Withheld, IF SELLER SUBORDINATES THE SELIJi!R CARRYBACK FINANCING TO A SENIOR LOAN, THE 
61. SELLER ACKNOWLEDG!!S nf.AT IN ORDER TO PROTECT THI! SELLER CARRVBACI< FINANCING, THI! S!U.eR 
62. MAY HAVE to MAKE PAYMENTS ON THI! SENIOR LOAN IF THE SENIOR LOAN IS IN DEFAULT. 

3. TITLE AND ESCROW 
3a. 63. Escrow: This Contrtllcit shall be used ~ escrow Instructions. The escrow Company employed by the partlet to carry out the 

64, terms ofthla Contract shall be: 

65. 0Lb R,~~l..\C... te,o 7...-'\'\(o ... c.J:1.-o j 
'SSOI\OWITJTU: COMPANY" . PHONa 

es. ::-:-:-:---Cc ..... o ..... i.._~_<..,_lt'\ ...... ~_-_"\~e:, .... o_¼:\.r::,:._..,.,,....--=S:;;..~.;...'.....:\~..;;::;.i:..r:_@..;;;;~;......;..~_~...:..+...::e,~t ..;;;c..o;.:;;..v_""°'...:.--------
FAX EMAIL 

67. ~~p I A,~ Sk~ ~ .. \ ·i..o 
ADDRESS l 

3b, 68. Title ond Vesting: Buyer win take l)tla as determined before COE. Taking title may have significant tegel, estate planning 
89. and twc oonsequenoos. Buyer should obtain legal and me advice. 

3c. 70. Title Commitment and Title Insurance: Escrow Company Is hereby Instructed to obtain and deliver to Buyer and Seller directly, 
71. addl"8$8ed pursuant to 88 and 9c or .as o1h8fWise provided, a Commitment for Tltfe Insurance In sufficient detail for the l$Suanoo 
72. of an E><tended Owner's Title Insurance Policy together with complete. and legible copies all dooumenta that wm 
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73, remaJn as exceptions to Buyer's pollcy of Title Insurance ("Trtla Commitment"), within fifteen (15) days after Contract aCCElpfsn.ee. 
74, Buyer shall have five (5) days aft$r receipt of 11tl& Commllfilent and after receipt of notice of any subsequent exeaptidns to pro,. 
75, vlde notice to Seller of any Items disapproved, Buyer shaft be provided at Seller's eicpense a Standard owner's Title lnsura.noo 
76. F'olloy showing the title vested In Buyer. 8uyer may acquire extended coverage(s} ~ Buyef's own addltlonal rocpenae. 

77. Seller shall convey title by general warranty deed or □----------- deed. 
3d, 76. Ackllt1on11 f nstructlons: (Q Eacrow Company shall promptly furnish notlOEI df pending sale that contains the name and address 

79. of the ~uyer to 8Tiy homeowner's association In whleh the Property Is located. OQ If the Escrow Company Is also aoting es the title 
· 80, agency but Is n¢t the title Insurer issuing the title lnsurattee policy, Escrow Company shall deliver to the 8uyer and Seiler, upon 
81. deposit of fund$, a closing protection letter from the tme lnsur&t Indemnifying the Buyer and Seller for any losaes due to traudu-
82 . .fent acts or breach of esorcw lnstl\lctlons by the Escrow Company. Qii) All documents n~ry to cloae thlt tmnuctlon shall be 
83. exe<:uted promptly by Setier Md Buyer ill the $tandard form used by l::$Cl'OW Company. Escrow Company shall mcxllfy such doc> 
84. uments to the extent n~ry to be consistent with th!$ Contract. (Iv) Escrow Company feee, unless otherwise stated herein, 
85, shall be allocated equally between Seller and Buyer. (v) EBCrow CQmpany ehall send to all parila8 and Broket(s) copl$s af all 
86, notices and ccmmunleatlons dlMcted to Seller, Buyer and Brok"1'(s), (vi) Es<:rcw Company shall provide Broksr(s) &eoen to 
87. escrowe<l matetials and Information regarding the escrow, (\/IQ lf an Affidavit of Olsctosum ls provlded, Ea<:row Company shall 
ea. record the Affidavit at coe. 

3e. 89. Prorations, F.i:xpenM and AdJustmenl$: 
00. Taxes: Real ptoperty taxes payable by the Seller.shall be prorated through COE, based upon th$ latest tax blll available, The 
91. parties agree that any discrepancy between the latest tax bill avallabte and the actual tax blff when received shall be handled 
92.. as a Post Olosihg Matter and Buyer or Seller may be reaponsible for addltfonal tax pt:rymenta to each other. 
93. Insurance: If Buyer take$ an assignment of the existing casualty and/or · 11ablllty lruiuran<:e that ls maintained by Seller, the 
94, current l)ftmllum 8hllU be prorated through coe.. 
95. Rent8, lntemst Md Exptmsoo: Rents; lntereat on existing noms, ff tranefetted; utllltles; and opamllng expenses shall be pro-
96. rated through COE, The Parties agree to adjuat any rents received aimr COE as a Post Closing Matter. 
ts1. Deposits: All del)osifs held by Seller pur&uant to rent/tease agreement(s) shall be credited igafnst the cash required of Buyer 
98. at COE or □ paid to Buyer by Seller at COE. 

3f, 99. Post Cloolng Matten: The parties shall promptly adjust any Item to be prol'li'ited that 1g not detennlned or determinable at COE as 
100. a Post Closing Matter by appropriate oash payment to the other party outside of the esorow when the amount due Is 
101. detennlned. Seller and Buyer agree that Escrow Company and Broker(s) are relieved of any responslbllity for Hid adjustments. 

3g. 102. Ret~so of Earnest Money: In the event of a dispute between Buyer and Seller regarding any eamest. Money deposited with E1.1Crow 
103. Company, Buyet and Seller authorize escrow Company to release Earnest Money pursuant to the terms and conditions cf thkl 
104. Contract In lhl sole and absolute discretion. Buyer and Seller agree to hold hannle&s and Indemnify Es.crow Company against any 
105. clatm, action or lawsuit of any kind, and from any loss, judgment, or expense, Including costs and attorney fee(!, :aoolng from or 
106, relating In any way to the reluse of Earnest Money. 

3h, 107, lrnsurane&: Buyer shall enau~ that any fire, casualty, or other Insurance desfred by Buyer, or required by any Lender, Is In 
108. place :at COE. Buyer spedflcally releases Broker(&) from any obligations relating to suoh ln$Urance. 

31, 109, Asseasment Ueit. The amount of any auessment, other than homi,owner's assoelllllfon asaesaments, that Is a lien as of• 
110. the COE shall be: ·. paid In full by Seller □ proreted and astumed by Buyer □ paid In full by Buyer. ArrJ asae$$ment 
111. that bec?mes a lfen r COE ts the Buyets responslblllty. . 

3J. 112. IRS and FIRPTA Reporting: Seller agrees to comply With IRS reporting requirements, If applicable, Seller agrees to complete, sign,· 
11 :t Md defiver to Escrow Company a certificate lndlcetlng whether Seller ls a foreign person or a non-resident alien pursuant to the 
114. Foreign lnvetrtrnent in Real Property True Act. (FIRPiA). Boyer and Seifer acknowledge that If the Selleris a foreign person, 1he Buyer 
115. (ore~ Company, as dirs<lOOd bv Buye,) must withhold a tax equal to 10% of the purchase pJf<:e, unlt$S an exemption applies, 

3k. 116. Agricultural Fol"81gn lnveetment Dhiioio.urt Act: If applicable, Buyer and Seller shall comply with the Agricultural Foreign 
117. Investment Dlsefos1,1re Act and make the required dlselosures to the U.S. Department of Aglicutture. 

31. 118. TAX DEFERRED EXCHANGE: Seller an~ Buyer are advised to consult a professional tax advisor regarding Hie advisability 
119. ()f a tax-deferred exchange pul'$uant to I.R.C. §1031 or otherwise. Seller and Buyer agree to cooperate In a tax deferred 
120, exchange provided that COE Is not delayed. All additional costs in conneotlon with any auoh tax deferred exchange shall be 
121, borne by th$ party l'eql.!6afln9 tho exchange. Tho non-requesting party and Broker(u) lthall be lndemnfflod and held hannle$$ 
122, from any llablllty that may arise from partkllpatlon In the tax defetred exchange. 

CARIZON.I\ASSOCIA'T10N OF REALTORS8> 
Form Vt.PC 81'11 -~'-lifl 
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4. DISCLOSURES 
4a, 123. Vacant I.and/Lot Seller l'toperty Diecloaum Stat.ement (''VLSPOS"): Seller shall deilver a oompleted AAR VLSPOS form 

124. to the Buyer within five (5) dayti after Coilt1'8ct acceptance. Buyer shall provide nofice of any SPDS · Items disapproved with· 
125. In the Inspection Period ot five (5) days after receipt of the SPDS, whichever Us later. · 

4b. 126. Additional Setler Dlectosum and rntonnatlon: Seiler shall provide t.o Buyer the following dlse!osures and lirt'ormatlon Pertinent 
127. to the Property Within five (5) days after the Contract ac,ooptance: (i) any Information known to Seller that may adverMIY affect the 
128. Buyer's llae of the Propefty, (li) any known pending spoo!al assessments, association fees, cla!ms, or ltlglltfon, (llij artlc;le$ of lncor-
129. poratlon; by-laW$; olher governing documents; and aey other documents required by law, Qv) financial statemem, current rent rolls, 
130. lists of currerit ~eposi1$, personal property llats, lettse8, rental agKtf'lments, service contracts, (v) soils, Phase I, Cf other el'l'l/lron-
131. mental repam1 In Seller's possession, (vi) the most rooerrt survey, If avallable, and (vlQ any and alt oltler agreemenw, documents, 
132. studies, or reporta relating to the Property in Seller's poase8Slon or control provided, however, that Seller shall not be required to 
133, deliver any report ot iltudy If 1he written contract that Seller entered Into with the consultant Who prepared such report or study 
134. speclfically fbrbida the d~mln81ion of the report to ottters. 

· 4¢. 135. Road Maintenance Agt$$ment: Seller shall provide to Boyer, within five (5) · days after the Contract acceptance, a copy 
136. of any known road malntenanoe ag~ement affecting the Property. 

4d, 137. Seller'a Obllg!il.tlons Regarding Wells: If a well Is located on the Property, or If the Property Is to be served by li shared wen, 
138. the AAR Oomestlc Water Well Addendum Is attached hereto end Incorporated by reference. At COE, If applicable, Seller shall 
139. assign, transfer and convey to the Buyer all of the wat8f rights, or claims to water rights, If any, held by S.eller that are 811$0-

140. ciated with the Property, 

4e. 141. No Soifer or Tenant Bankruptcy, Probate or lnsolwncy Proceed!•: Seller represents that Seller has no notice or knowf-
142. edge that any tenant on the Property I& the subject of a bankruptcy, probate or Insolvency proceeding. Further, Seller Is not 
143. the subj$ct of a bankruptcy, Insolvency or probate proceeding. 

4f. 144. Seller's Notice of vtolat!ona: Seller ~presents that Seller has no knowledge of any notice rJf vlolatlona of City, County, State, or 
145. Federal building, zonlr19, tire, or health laws, codes, staf:utft, prdlnal'!Oe$, regulations, or rulea flied or issued regarding th& Property. 

4g. 146. Environmental Disclosure: Seiter has only not knowingly caused« pennltted the genera,ion, sfomge, treatment, release or disposal of 
147. any hazardous waste or regulated substancee at the Property except a& otherwl8e dim:losed. 

4h. 14a. Affidavit <>f Dlacloeure: If the Propert,/ It located In an unlncoq,orated area of the county. and ftve or fewer parcels of 
149. property other than subdivided land are being transferred, the Seller shall deliver a completed Affidavit of Ofsdosure In the 
160, furn, requll'8d by law to the Buyer within five (5) days after Contract Acceptance. Buyer ·ahall provide notice of any Affidavit 
151. of Disclosure Items disapproved Within ttle Inspection Period or five (6) days after receipt of the Affidavit of Ofsolosure, whichever 
152. is l,rter. 

41. 153. H.O.A. I Condominium I Planned Community: The Property O Is ~ la not 'located within a homeowners' as&oclatlon/ 
154. condominium/planned oommunlty. lfyes, the HOA addr:,ndum Is attached hereto and Incorporated by referem;e. · 

4J. 155. Changes During E;ecrow: Seller shall Immediately notify Buyer of any changes In the Property or dlsclooU1'8s made hel'efn, In 
156. the SPDS, or otherwl8$. Such notice shall be C0nsldered an update of the SPDS. Unless Seller Is already obligated by 
157. Section 5a, or otherwise by this Contract or any· amendments hereto, to correct or repair the Changed Item dJectosed, Buyer 
158. ahaU be anowed five (5) days after ®Uvery of such nob to provide notice of di$8ppr0Val to Seller. 

5. WARRANTIES 
5a. 159. Satter Wamntl&•: Seller warrantll and shall maintain and repair the Property ao that at 1he earlier of po$80$Slon or COE tlie 

160. Property and any personal property Included fn the sale, wlll be In substantially the same condition as on the date of Contract 
161. aceeptanoe; and all pet'SQnal property not fnoluded In the sale and an debris will be removed from the Property. 

Sb. 162. Warmnfln that Survive Closing: Seller warrants that Setler has dlsolosed to Buyer and Broker(s) all material latent defects 
163. and any Information concemlng the Property known to Seller, excluding oplnlorl$ of value, which materially and adVef'Sely 
164. affect the. 00m!lderation to be paid by Buyer. Prior to the coe, Seller warrant$ mat payment In fllll wm have been made fof 
165. all labor, profest!lonal services, materials, machinery, fixtures, or tools furnished within the 150 days Immediately prooedlng 
188. the COE in conlWCtion with the conetruc::Uon, altemtion, or repair of any atructuro on or Improvement to the ~perty, Seller 
167. warrants that the Information regarding oonnec:ition to a sewer system or on-sit8 wasi'ewater treatment 1'ac1Bty (conventional 
168. septic or alternative) is OOtTect to the best of Seller's knowledge. 

CI\RIZ'OW\ ASSOCIAltON OF Rl:ALTORS!D 
Fofm"1..PCM17 
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5e. 169, Buyer Wart'llnti8$: Buyer warrants that Buyer has dlscloaeo to Seller any Information that may materially and adversely affect the 
170. Buyer's ablnty to close escrow or complete the obligations of this Contract. Ai the earlier of possession of the Property or COE, 
171. Buyer warrants to Seller that Buyer has conducted all desired lndepel'ldant Inspections and Investigations •nd accepts the 
172. Property. Buyer warranta that Buyer Is i'lot relying on any wrbal ~ntatlone co®tmlng tM ~perty 
173. except dhtcloaed ae follows: ____ , ________________________ _ 
174. ____________________________________ _ 

6. DUE DILIGENCE 
6a. 175. Inspection Period: Buyer'a lnspeetlon Period shall be fifteen (15) days or :,. \ days aftei'1he Contraet acceptance. 

178. During th& Inspection Period, Buyer, at B~r'a expense; Uhall: (I) conduct all desired phy$1cal, environmental, and other 
177. tyl)El$ of lnspectlont and lnve&tlgatlona to determine the value ahd condition of the Property; (11) make lnqulrloe and eoneult 
178, government agencies, lenders, Insurance agents, archlte.ets, and other appropriate persons and entitles Mncemlng the fea" 
179. slblllty and sultabfflty of the Property for tile Buyer's hltended purpose and the surrounding area; Oil) Investigate applk:able 
180, bulldlng, zoning, fire, health, and safety codes Including applicable swimming pool barrier regulations to determine any paten• 
181, ttal hazards, violations or d.efeots In the Property; and (IV) verify any material multiple listing service ("NILS") infonnatlcn. lf-
182. the preoonce of sex offenders In 1he vicinity or the ooourtence of a disease, natural death, aulctde, homicide or other crime 
183. on or In too vicinity Is a material matter to the Buyer, It must be Investigated by the. Buyer during the lnspeetlon Period. Buyer 
184, sttall keep the Property he and claar of llens, shall Indemnify and nold Sel~r harmless from au llabllily, eratms, demands, 
185, damage$, ahd cost,, and shall repair all datnagoo arising from the Inspections. Buyer shall provide Setler and Broktr(s) upon 
186. mcelpt. at no cost, copies of an Inspection reports concerning the Property obtained by Buyer. If Buyer cancels thle Contr6ot, 
187. Buyer shan retum Eill documents provided by the Seller and provide Seller with copies of all reports or s~udles generated by 
188, Buyer, pN)V!ded, however, that Buyer shall not be required to dellwf any 8UCh ~rt Of &tl.ldy if the written con\ract that Buyer 
189, entered into with tha consultant who prepared 8Uch report; or study specifically forbids the diSSemlnatlon of the report or study 
190. to others. Buyer i!J advised to consult th& Arn!Ona Det:mrtment of Real Estate Buyer Adlilsory provided by MR to assist In 
191. Buyer's dua dUlgence Inspections and lnvMtlgatlons. 

6b. 192. Square Footage/~ge: BUYER IS A.WARE THAT ANY REFERENCE TO THE SQUARE FOOTAGE/ACREAG! OF 
193. THE PROPER.TY, 1130TH THE REAL PROPERTY (LAND) AND IMPROVEMENTS THEREON IS APPROXIMATE. 
194. IF SQUARE FOOTAGE/AC~GE IS A MATERIA.L MATTER TO THE BUYER; rr MUST BE INVESTIGATED bURING 
195. THE INSPECTION PERIOD, 

Sc. 196. Flood Hazard: Flood hewd designations or the cost of flood hazard Insurance shall be determined by Buyer during the 
197. lnspoolion Period. If the Property la situated In an area ldentifled as having any special flood hazerd$ by any governmental 
198. entity, the lender may require the purchase of flood hazard insurance. Special flood rnuards may also ~ot the ability to 
198. encumber or Improve the Property. 

B<f, 200, Sewet or On-eito Wntewater Tmtmont Syatemi The Property □ doeis ~does not contain an on-sit& waatewater 
201. treatment eystern. If the Property Is seMKI by a septic or alternative aystem, 1he MR On,.slte wastewater Tmatment Facility 
202. Addendum Is Incorporated herein by reference. 

203, IF A SEWER CONNECTION, OR. THE ~."AILABIUTY OF A S6WER CONNECTION, IS A IIATERIA~ER TO l>IE 
204. BUYER, IT MUST BE INVESTIGAtED DURING THE INSPECl'ION PERIOD.· · 
205. (BUYER'S INITIALS REQUIRED) 

, R BUYER 

Se. 206. Site/Soll Evaluation: A slte/soll evalueUon (which may Include 'percolaHon or other tests) ){_ ehall □ ehall not be 
207. performed to determine the sultabilil,y of the Property for Installation of an on--slte wastewater treatment faOillty, 

208. If site/soll 9\/1llluatlon is lQ be performed, □ ~eller .t{ Buyer shall complete alWsoil &V$1uatlon within Inspection Period 
209. or □ ~ days after·Contract acceptance and the coat of the site/soil evaluation shall be paid by 
210, 0 Seiler B y,er or O Other: · • · 

211. Buyer ani;I Seller are aware that the site/son evaluation Is Intended to determine whether an on-site wastGWater treatment 
212. faclllty can b.e Installed on the Property In aooordallOe with state laws, rules and regulations, however, the site/soil evaluation 
213, Is not binding on the Stat&-delegated County agency In any future permitting decision as to the suitability of the design or 
214. type of facility for the Property. Buyer shall have five (5) days after receipt of the site/son evaluation report to provide notk:e 
215. of dleQpproval to tho Sellw. 

I '"ilials: • I sat.ER 
MRIZ'ONAASSOCU\TION OF REM.TORM 

FormVLPC8/CJ7 

I 
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6f, 216. LANI:> DMSIONS: LANO AAOf:IOSEO TO BE DIVlDl:O FOR PURPOSES OF SALE OR LEASE IS SUBJECT to STAT£:, 
217. COUN1'Y ANO MUP41CIML LAWS, OIWIMANCES AND REGULATIONS, Ii= STAT!. COUNTY AND MUNICIF>AL 
218. Rt:QUIRtEMENts Rel.A'ilHG TO THE DMStON OR $Putl1NG ot: tHE 'PROPER.TY ARE A WiA.iEi'{W. MATTER TO 
219. THE BUYER, ntEY MUST BE WRlFIEO BY SIJ'fER DUR1NG THE IMsPECTJON PERIOb. BROKER(S) HAVE MA.DE! 
220. NO REPRESENTATIONS, EXPRESS OR IMPUED, REGARDING i'HE ABIUTV TO DIVIDE OR SPLIT THE .TY. 
221. (BUYER'S INITIALS REQUIRED) . . 

. BUYER 

6g. 222, ROADS: IF ROADWAYS, COST AND R1:SPONSll3ILITY FOR ROAD MAINTENANCE, IMPROVEMENtS OR ACCESS IS· 
223. A MA.tERIAL MATTER TO 8\JYER, IT MUST 8E INVESTIGATED BY BUYER DURING INSPECTION PERIOD. 

6h. 224. SuMy: A wrvey O shall }?( $hall not be performed. If yes, the survey shall be performed by a licensed surveyor 
225. within the Inspection Period or ___ days after contract acceptance. 
226, Coot of the survey shall be paid by CJ Setler □ Buyer D Other: _______________ _ 

22.7. The survey shan be perl'om'led In accordance with the Arizona State Board of Technical Regietraiion's "Am:onill Land 
228. Bou11dary Survey Minimum Standards". 

61. 2.29. Survey Instructions are: 0 A boundary survey and $urvey plat showing the comel'il either verified 
230. or mor\Umentatlon. 
231, 0 A &urvey certlflEid by a licensed surveyor, accepmble to 8uyet and the Title 
232, company, tn sufficient detail for an American Land Title AMoc!atlon ("ALTA") 
233. Owner's Policy oflltte Insurance with boundary, encroachment or survey except-
234. tlons and showing all Improvements, utility lines and easements on the Property 
235. . or within five (5) feet thereof. 236. 0 other survey terms: __________________ _ 

237. 
238. 
239, 

240. Buyer shall have five (5} days after receipt of results of survey or map to provide written notice of d1$approval t~er. 
241. (BUYER'S INITIALS REQUIRED) · ---

1:lUYER 

SJ, 242. WELL WA.tEFWJATER RIGHTS: IF WELL WATE.RJWATE!R RIGHTS IS/ARE A MATERIAL MATTER TO THE BUYER. IT 
243; MUST BE VERIFIED BY SUYER DURING THE INSPECTION PERtOD. 

6k, 244. BUYER ACKNOWLEDGMENT: BUYER RSCOGNIZES, ACKNOWLEDGES AND AGREES THAT BROKl:R(S) ARE NOT 
246. QUAJJFlED, NOR LICENSED, TO CONDUCT DUE DILIGENCE WITH RESPECT TO THE PROPERTY OR THE: SUR• 
246, ROUNOINCil N'tEA, BUYER IS INSTRUCTED TO CONSULT wmt QUAUFfEO LICENSED PROFESSIONALS TO 
247, ASSIST IN BUYER'S DUE DILIGENCE EFFORTS. BECAUSE CONDUCTING DUE DILIGENCE WITH RESFtEOT TO THE 
248. PROPERTY AND SURROUNDING AR,EA IS BEYOND THE SCOPE OF THE BROKERS EXPERTISE AND LICENSING, 
249. BUYER ~RESSLY Ra.EASES AND HOLDS HARMLESS BROKER(S) FROM LIABILITY FOlirFECTS OR 
250. CONOmONS THAT COULD HAVE BEEN DISCOVERED BY INSPECTION OR INVESTIGATION. 
251. (BUYER'S INITIALS REQUIRED 

R BUYER 
61. 252. ln9pect1on PGtrlod Notice: Prior to expiration of the "'$peoifon Period, Buyer shall deliver to Seller a signed notloe of any 

253. Items dlsgpproved, The AAR Vacant Land/Lot Buyet's ln11pectlon Notice and Sellet's Response Form Is available for this 
254. purpose. Buyer shall conduct all desired lnspeotfons and lnvestigatlomJ prior to delivering such notice to Saller and all 
255. Inspection Period Items disapproved shall be provided In a single notioe. 

sm. 256. Buyer Disapproval: If Buyer, in Buyer's 8<lle discretion, disapproves of ltem{a) as allowed herein, Buyer shall deliver 
267. to Seller notice of the Items disapproved and •~ In the notice that Buyer etects to either: 
258. (1) immediately cancel this Contract and all Esme.st Money shsff be released to Buyer, or 
259. (2) provide the Seirer an opportunity to com,ot the items disapproved, In which case: 
260. (a) Seller shall rupond In writing within five (5) days or _ days after delivery to Saner of Buyer's notice of 
261, ltama dis.approved. Seller's fanure to respond to Buyer lrt writing within the specified Ume period shall 
282. 00nclualvely be deem11d Seller's refusal to corred any of the items disapproved. 
263. (b) If Seller agrees ln writing to cormc:t Item(•) disapproved, Saffer shall correct 1he Item-, complete any 
264. repafna In a workmanlike manner and deliver any paid receipts evfdenc e corrections 1nd repall'9 
265. to BuyerihnMJJ (3) days or ____ ctap prforto COE Date. 
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286. (o) If Seller Its unwilling or unable to correct any of the Items disapproved, Buyer may cancel this Contract within five 
267. (~) days after delivery of Seller's response or after expiration of 1he time for Seller's rettponse, whichever OOCUI'$ first, 
268, and all Eamett Money shall be released to Buyer. If Buyer does not cancel thl& Contract within the five (5) daya as 
269, provided, Buyer shall dose ea®W without correction of those Items that Seller has not agreed In writing to correct 

270. VERBAL DISCUSSIONS WILL NOT EXTl:NO THESE TIME PERIODS. Only a written agreement signed by both parties WIii 
271. exwnd response ijrnet; or cancellation rights. 

272. BUYER'S FAil.URE TO GiVE NOTICE OF DISAPPROVAL OF ITEMS OR CANCELLATION OF THIS CONTRACT WITHIN 
273. THI: SPECIFIED TIMl: PERIOD SHALL CONCLUSIVELY BE DEEMl:O BUYER'S ELECTION TO PROCEl:O WITH THE 
274. iRANSACTION WITHOUT CORRECTION OF ANY DISAPP~OVEO ITEMS. · 

6~. 275. lr!ipectlon(s): Seifer grant$ Buyer ttnd Buyer's lnspeator(s) reasonable accest to conduct lnspectlon(e) of the Property for 
276. the purpose of satisfying Buyer that any corrections agl'Md to by the Seller have been eompleted and that the Property Is in 
2n. substantially the same condition as on the date of Contract acceptance. If Buyer doet· not Cl)nduet such 
278, lnspectlon(s), Buyer releases Seller and Broker(s) trom llablllty for any defects that oould have ~n dl300Vered. 

7. REMEDIES 

1a. 279, Cure Period: A party shall have an opportunity to cure a potential breach of this Contract. If a party falls to comply with any. 
280. provision of thl.s Contract, the other party shaft deliver a notice to 1tie non-complying party specifying the non-eompllance. If 
281. the non-compliance ls not cured within three (3) days after delivery of sooh notice f'Cure Period"), 1fie failure to comply shall 
282. become a breach of Contract. · 

7b. 283. Breach: In the event of a breaoh of Contract, the non-br-,achlng party may cancef this Contract and/or proceed against the 
284. breaching party In any c:talm or remedy that the non-bruachlng party may haw In law or equity, subject to the Altematlve 
285. Dispute Resolution obligations set forth herein. In the case of. ihe Seller, because It would b8 dlffloolt to fix acwal damages In 
286. the event of Buyer,'a breadl, the Eamett Money may be deemed a reasonable estimate of damaget1 and Setter may, at Seller's 
287. option, accept the Eamest Money as Seller's sole right to damages. An unfuffllled contingency Is not a breach of Contract. 

7c, 288. Altomattve Dispute lt•olution rADR'1: Guyer and seller agree to mediate any diepute or clalm arising out of or relating to this 
289. · Contract In aocordance with !tie REALTORS® Dispute Resolution System, or as oltielWise agreed. All mediation costs shall be paid 
290. equally by the parties. In the event that mediation does not resolve all disputes or claims, the unresolved dispute& or claims shall 
291. be submitted for binding arbitration. In such event, the parti81 shall agree upon an arbffrator and cooperat.e In the acheduling of an 
292. arbitration hearing. If the parties are unable to agrea on an arbitrator, fh0 dispute shall be subm«ted to the American ArbltraUon 
293. Association ('AAA") In acoordance with the AAA Arbitration Rules for the Real Estate Industry. The decision of the arbitrator shan 
294. be final and nonappealable. Judgrnent on the award rendered by the arbitrator may be entered in arr} court (ff com~ntjumdle>-
295. tlon, Notwflhstanding the foregoing, eitlwr party may opt out of binding arbitration wffhln thirty (30) days after the conclueton (ff the 
296. medlatl<>n con~erence by notice to the other ai'ld In such event either party shall have the right to resort to court action,. 

7d, ,297. Excfuslons from ADR: The following matters are excluded from the requfrementfor ADR hereunder: (Q any action brooght In the Small 
298. Claims Division of an Arizona Justice Court (up f() $2,600) so long ae the matter ls not thereafter tmnsfemld or remOilGd from the small 
299, claims dMslon: (ff) Judlclal or nonjudiclal foreclosure or, other action or proceeding to enforce a deed of trust, mortgage, or agreement 
300. fur sate; (II~ an unlawful entry or def.alner action; (Iv) the fling or emoroement of a mechanlo's lleni or (v) any matt.er that 1, within the 
301. Jurisdiction of s probate court Further, the fifing of a Judicial action to enable the recording of a notice ofpenciing action ("lls p$1'1cfena"}, 
302. or order of attachment, rocelvfflhlp, lhj'unctlon, or other provisional remedies shall not constitute a waiver of the 
303. obligation to submtt 1he claim to ADR, nor shalt such ac:tlon constitute a breach of the duty to mediate er arbitrate. . 

7e.. 304. Attorney• Fees and C08ts: The prevaUlng party in any dispute or claim between Buyer and Seller arl81ng out of or relating 
305, to this Contract shall be awarded their ~sonabf& attorney fees and costs. Costa shaU Include, without ltmltatlon, attorney 
306. fees, ex~ witness fees, fees paid to Investigators, and arbitration costs. 

lnilfala: a / S.EUER CI\RIZONI\ ASSOCIATION OF REJ\LTORSI!) 
FclnnVLPCM>7 
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Sa. 

8b, 

Be. 

8d. 

Se. 

307. 

308. 
309. 

310. 

311. 
312, 

313, 

314. 

315. 
316. 

317. 

318. 

319. 
320. 

321. 

322. 
, 323. 

324. 
325, 

326. 

327. 

328, 

329. 
330, 

331. 

332. 
333, 

334. 
335, 
336, 

337. 
338. 
339. 
340. 

341. 

342. 

343. 
344, 

8. ADDITIONAL TERMS AND CONDITIONS 

Risk of Lon: If there Is any lo&$ or damage to the Property between the date of Contract acceptance and COE or po881$sslon, 
whichever 111 ~rller, by reason of fire, vandalism, flood, earthquake, or act of God, the risk of loss shall be on the Seller, 
provided, however, that If the cost of repairing such loss or damage would exceed ten percent (100/4) of the pUrtlhase price, 
either Seller or ·auyer may eleot to cancel 1he Contract. 

Petmlaslon: Buyer and Seller grant Broker(s) permlaeton to advise the public of 1h18 Contract, 

Ari%GM Law: This Contract shall be governed by Arizona law and Jurisdiction Is exclusively conferred on the State of Arizona. 

Time le of the Essence: The parties acknowledge tt,at time Is of the essence In the performance of the obllgatlons 
described herein. 

I 

r 

ln&la: '4' 8EUER 
Ct.RIZONAASSOOATION OF REALTORSIII 

Fotm VLf'C 8/0'T 

Produclld llfilhz!pF'orm1t~~ 1tl0'1ll~ !',11JO Rioad. F'ta'9a-, M/olilgon,Ceo:16 ~ 
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8f. 345. Compensation: ~lier end Buyer acknowledge that Broker(s) ahall be compensate(! for services rendered !is previously agreed by 
346. separate written agreement(s), which shall be d8livered by Broker(s} to Esa'Ow Company for payment at-COE, If not previously paid, 
347, If Setler ts obligated to pay Broker(a), this Contract 8han congffluta an Irrevocable astllgnmoot of Seller's proceeds at COE. If Buyer 
3'ffl. ts obligated to pay Broker(s), payment shall be c:ollected from Buyer as a condition of COE!. COMMISSIONS PAYABLE FOR THE 
349. $Ale, LEASING, OR MANAGeMENT OF Pf:tOPeRTY ARE NOT SET BY AfN BOARD OR ASSOCIATION OF REAL TORS®, OR 
350. MULTIPLE U~ING 81:RVICE, OR IN ANY MANNER OTHER THAN 8ETWeEN iHE e\ROKER AND CLll:NT. 

8g, 351. Coples and ¢ountmp8rta: A fully executed facslmlle or electronic COPY of the Contract shall be treated as an orlglnal 
352, Contract. Thi$ C~ and any other documents required by this Contract may be exeoot&d by facaimile ot other 
353. electronic means and In any number of c:ountarparts, which shall become effective upon delivery as provided for herein. 
354, All counterpart$ $hair be deemed to constitute one Instrument, and each counterpart shall be deemed an orlglnal. 

Sh, 356. Days: All references to days In this Contract shall be construed as calendar days end a day shad begin at 12:00 a,m. and 
356. end at 11:59 p.m. · 

81, 367, ca1cu1at1ng Tltne Periods: In computing any time period prescribed or allowed by ltlls Contract, the day of the act or event, 
368. from which the time pellod begins to run ls not Included and the 1$$( day of the time period Is Included, Contract acceptance 
359. occurs on the date that the signed contract (and any lncorportlted counter offer) Is delivered to sncl received by the appropriate 
360. Broker. Act$ that must be performed three d~s prior to the COE Cate must be performed three full day$ prior (I.e., If COE 
381. Date Is Friday the act must be performed by 11 :59 p.m. on Monday): 

SJ. 362. Entire Agreement: This Contrad,· and any addenda and attachments, shall constitute the entire agreement betweer, Seller and 
363. Buyer, shall supersede any Other written or oral agreerttenta between SeJler and Buyer and can be modified only by a writing 
364, signed by ~lier and Buyer. The failure to lnitJal any page of this Contract shall not affect the validity or term$ of 1hls Contract. 

8k. 385, Subsequent OfferG= Buyer acknowledges that Seller hes the right to accept subsequent offers untll ooe. Seller understands that 
368. any t1i.Jbs•nt offer accept.ed by tht, Seller must be a backup offer contingent on the cancetratton of th!$ Contract. 

81. 367, Cancellaflon: A party who whlhes to exercise the right of cancellation as allowed hereln may caneiil thlt Cohtraot by 
368. delivering notice stating the reason for cancellation to ~ .other party or to the E$crow Company. cancellation shall become 
369. effootlve lmmedlablly upon dellvef'y ofihe cancellation notice. 

8m. 370. Notice: Unless otherwise provided. delivery of all notices and dooumentatt.on required or permitted hereunder shall be In writing 
371. and deemed delivered and received when: (I) hand-delivered; (II) sent via facslmlle transmission; (ii) sent via eleottonlc mail, 
372. if email addresses are provided herein: or (Iv) sent by recognl%ed owmlght courier service, and addresaed to Buyer as 
373, indicated In Section aq, to Sellet as Indicated in Sedion 88 and to tt,e Escrow Compimy Indicated In S8Ctlon 3a. 

· 8n, 374. Earnest Money: Earnest Money Is In the form of: □ Pe~nal Check~er )'1 Si .v-.§.S G:t£5-J(,, 
375. If applicable, E.fpest Money has been received by Broker named· In Section 8q and upon acceptance of this offer will be 
376. deposited with: ~crow Company O Broker's Trust Aocount 

80. 3n. RELEASE OF SROKER(S): SELLER. AND BUYER HEREBY EXPRESSL.Y RELEASE, HOLD HARMLESS AKO INDEMNIFY 
378, BROK,ER(S) IN THIS TRANSACTION FROM ANY AND AU. LIABILITY AND R!SPONSIBlt.rrY REGARDING FINANCING, THE 
379. CONDrTION, SQUAAE FOOTAGE/ACREAGE, LOT LINES, BOUNDARIES, VALUE, RENT ROLLS, ENVIRONMENTAL 
380. PROBLSMS, SANITATION SYSTEMS. ABILITY TO OMOE OR SPLIT THE PROPERTY, BUILOltfG coces, GOVERNMENTAL 
381, REGULATIONS, INSURANCE OR ANY OTHER MATTER RELATING TO THE VAUJf: OR CONDmoN OF SERTY. 
382. (BUYER'S INITIALS REQUIRED) . . M~ 

8p. 383, Terms of Acceptance: Th·re offer wlll become a binding Contract when acceptance ls $!fined by Setler and 
384, a si9~ copy delivered In ~;>e~1 by ma.II, fae&l~or efedroniea.lly, and reee!~ Brclter nan'led In S8ctlon 8q 
385. by 1...-'0~ ~ ~"-- , J/J V.::bi: at S ~ ~ □ a,m, / p.m,, Mountain ~ndard Time. 
386, Buyer rnay•wlthdraw this offer at any time prior to receipt of Seller's slgne<.t acceptance. If o signed acceptance Is received 
387. by this da-l$ and time, thle offer shall be deemed withdrawn and the Buyer's Earnest Money lhllll be· retumed. 

388, THIS CONTRACT CONTAINS TEN PAGES EXCLUSIVE OF AMV AODENDA AND ATTACHMENTS. PLEASE ENSURE TI-IAT 
389. YOU HAVE RECEIVED ANO READ ALL TEN PAGES OF THIS OFFER AS WELL AS ANY ADDENDA AND ATTACHMENTS. 

Initials: a I SEUER CAR!ZONA.~~~Rl:AI..TORS!I 

PmducGd wilfl~ by2fp(.ogf,I. 19070 Fl'llloolll\llalbd, Fi'lwlllr, Mldll(ian48028 """"'ilmf 9Qfxrom 
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FiRFAOOOiil 
'g'ScZ-e; 

ZIPC005 

8r. 39.4, ~ncy Conflnnatlon: The Broker .named In Section t!q above la the agent of (check one): 
395~he Buyer O the Seller or O both the Buyer and Seller 

8s, 396. The unders nod agl'IIJ4) 1:o pyrchue thO Property on tt,e terms and conditions herein ttated and acknowledge receipt of a 
397. copy h~ f I ludlng th r Attachment. · 

BIMR'S siGNAtoRe D5ibAJYR 

399 ....... ~--------------AOORESS ADDRESS 

400
• CITY, STATE, ZIP CODE cnv. srA'rii, zip cooe 

9. SELLER ACCEPTANCE 

9a, 401. Broker Oil behalf of Selkm 

402. ---,==,.,.n:=.==:1r""""l.'r"""",.,.,.,.,,---- _..,...,.,...,..... ,,.,,- -------=~,.,,~~=r------- -ft!ll'~im,:--PRINT SAJ.,ll;:,PeRsoF.·s NAMa AGE:NT CODE PRINT FIRM NAME! FIRM CODE 

403. ------------~rr==------------ --w,...,.w•R£-- ---.9m1P"'CO~Dl'll!ci---FIRMAOOREtlS .,,,.,w .. " 

404· --'""'=tfil'""'P"""ko"'N"'e ___ ----FAX...:---- -----------MA""""" _________ _ 
9b. 405, Agency Conflnnli.tlon: The Broker named In $ection Sa above la the agent of (ch&ck one): 

406, O the Seller or O both the Buyer and Seller 

. 9c. 407. The und81'$lgned agree to ell the Premise$ on the terms and condltlona herein 11ated, acknowledge receipt of a 
408. copy hereof and grant permiulon to Broker named In Section 9a to deft"8r a copy to Buyer. 

409.1\71 Counter Offer Is attaehed, and la Incorporated herein by reference. Seller should sign both this Offer ancl the Counter Offer. 
410. ~ If there ls a conflict betweeh this oft'er and the Counter Offer, the provisions of the Counter Offer shall be controlllng. 

411 · se[~~,/i&c::. /fl~;,, ""se""Lt""e..,R"'"·s""s1""aNA,.,.,.;,.ru,,..R""e----------MO""J""i:f'/jy~R 
412. s~~itPtW5'twad: lt-Lf MltEl't'§ tM€ PRINTED 

413. ==..---------------AOORE;SS 

414. 
""'cm..,,,.., s'""t,.,.,A'ra ....... ,il""P'""eMo0 ... tt------------ citY, stA'fE, zip cooE 

415., 0 OFFER REJEC'tED SY' SEU.ER: ------=,,.------M-~-- _ _,.,.,,.W!AR,,.,..,.. _____ (SQI.ER'S,....,,.,.=""'INllWJl)-~-

1 Far::.:~----- ~lnltlak,, ___ ~I~---- Oeto--m-.· ---

I. 
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!' have: rea~, .unttersta.pd and agree fo the above_( ao~n9Wfed.'g~ rec~fpt of .. a ~<ipyof y~u.r .Privacy Poll~Y,: Notlce1 

and further acknowledQt\'!. -that. ~h~· title comp~ny n~med ~ereJ1t ~av. !.;ldtJl~P!:'r$~ ,ttind.S.- t~¢¢1v,ed. h'l this f!S¢t9w 
except In acto.rdMce with· .the provls(ons. ~t forth :tn .. Atlzon,a -Revised $,b\lt9t~ $.~¢tll"!n., 6.~.a43; 

' ' ' 

Seller: 

{;aFamfl,la Mal'.lagetnent, L.L.L.P,, .an Arizona llmlted 
llablllty partnership 
ay: Famcor Manegement, Inc,, an Arlzo.n~ corpQr~tlon, 
Its General Partner 

Sy: . . . . 
Jeffrey M, Anoe.r-sen, Vice 8res.lderit 

Address: ..... -----~-----

Received: Oki Rep1.1blfc Title. Agency 
By _____________ _ 

SF/sf 
Accept~nce of General. f'rovlsions 3/1 o 

.13uyer: 

TM$ Ventures, Ll,C, an Arlzona .. llmlt.¢dJlabJHf;y 

compeiny ~:. SJ;· 
' ~-,.· '··,' /ii:"1, .. , .. :''.,: .... 

By: •.,·., i:,", •,'. Vfl"ti• ' n ,' ' , 

'' Terr,¢.nc,:T;· S~lh :M~naglQ~!(:M.em~r 

Address: f.2:0/ iJ~ -/JfJff~fi:) i(I] 
.. i'Qf'Tt~t:,A:l~ ( ~ tS:~s~-

O.ate __ .;...u...,;f:...., 1_s-_..;..l_.1 _2._------

Page.4 of 4 
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I hl;lve: .re.aq.1 .understa11d and agree ~o th\\l •il.PQVei ~c~noWJedge, receliJ~. or.a c<1py :of y9u,r .. Prlvaqy.Po.H~~(.Notl¢e1 
and further. ackr.io.wled~l;l. that .the title comp~ny named heretn . .-·may not /;lfs.PUl:$e f.Ull.d$ 'f~~~lyed In th1$ .e~c:r.ow 
except In acc;o,rdalice with .the provisions. set:forth In Ar.ftof\~••Rev:l~ed: $J;!',j,tq~~s ~e.¢:i.0.n: 6.~$43; 

Seller: 

LaFamflla Management, L.LLP., an Arizona llmlted 
lfablflty .partnership 
By: Fal'ncor Management1 Inc., an Arizona corporation, 
Its General ~artner 

Sy:. _________ _ 

Jeffrey M. A1:1<1ersen, Vice President 

Address:--------'-------

Received: Olq. RepubllcT!tle Agency 

By __________ .,.._ __ _ 

SF/!lf 
Acceptance of Generai ProvIsI0I.1s 3/10 

t. t:f' ns /j t. .. Oate __ ...;......;... _____ _,_ _ _.,..._ 
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STONE CANYON 
EAST 

A Sl/8DIVISION OF A PORTION OF' TRACT 4, 
O'IRIEN'S CAMEL8ACK LANDS, 81<. /8, PG. .36, M. C. R. 

DEDICATION 

KJ\IOl.il ALL N'€N 8Y THESE PR£5CNTS · Tho! II>, Pl,a,w /;'I, gnd T· ,,1 Comp,,ry, on A,-~ona 
Corporaht,/!, Tru~k, . has S<Jbd,-,d#d und,r Me ,,,,_ o-· S T'J,V£ CANnJN £AST. porl cl I/eel 4,Cl,,-.-e,,;. 
Cam,:lbrx l< Lond,, a ...,t,div,J,O,, r~rd,d "' Bed: 18 of ,r,ap, 0t1 Po~ 36 •n,-,.of, ol/,c1 of ,,,. ¼:,,,c,::ioc 
Cronly R«ardrr, 01 .1"1o-t p/rrl!M ~cm, a-d h1rft)y p,.,hl,tM, /11,, p/al o< trd 'i,,, ~ pk,/ cf rotd S7rN£ 
C .c.NYON £AS,, and h1r1by dular H Mal ,a'fi plol ulo forlft lh, l«olrr;,, q,v;f 9'__, ~ d,,,,,,is,ons of Ill. 
/els and .Jruk cornl,lv/m9 !W,,,_ and Iha/ #aeh la! and ,1-~ 1holf b, know11 by !h,, tu,.:.- or t>Q/1,e IJl­
,och , , ,p,rd,-1/y, cr,1011/plai and lt,,w;,y d,d,co',r 'o 11,, p,,bl,c t,r.,,, ,,, s.;ch, fli,d,uk c, shc,,,rr 0t> 
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")rom: 
Sent: 
To: 
Subject: 
Attachments: 

Doug, 

Paul Dembow <pv_dembow@yahoo.com> 
Monday, June 17, 2013 6:59 AM 
Doug Jorden 
Fw: Roadway Easement issue 
3178-402.pdf; 12126TOPO.pdf 

I hope you had a great Father's Day! 

s C!-&..QJ ,-3? 
----EXHIBIT -. ? 
DATE_.3.__- 'f--(8__ .. 

Colett,~ L Ross 
CR No. 50658 

I've been an aquaitence of Terry's for several years. Give me a call later today at my office 602-569-6900 ex. 207 to give 
me some details. I told Terry to take a chill pill and not utter 'Law Suit." I'm sure cooler heads and property rights will 
prevail. 

Speak to you soon. 

Regards, 

Paul Dembow 
Town Council 
Town of Paradise Valley 
6401 East Lincoln Drive 
Paradise Valley, Arizona 85253 
yo-348-3690 

bisclaimer: All messages contained in this system are the property of the Town of Paradise Valley and are considered a 
public record subject to disclosure under the Arizona Public Records Law (A.R.S. 39-121). Town employees, public 
officials, and those who generate e-mail to and from this e-mail domain should have no expectation of privacy related to 
the use of this technology. 
----- Forwarded Message -----
From: "tmscali@aol.com" <tmscali@aol.com> 
To: pdembow@paradisevalleyaz.gov; tmscali@aol.com 
Sent: Saturday, June 15, 2013 1: 19 PM 
Subject: Roadway Easement issue 

Paul, 

attached is the Roadway Easement that was recorded with the county in 1960, a copy of the Topographic for the area and 
a short email string between myself and the title company. My family owns parcel #172-47-78D and we wish to continue 
the existing Private Road that supplies access to lots #172-47-22 and #172-47-23 and follow that recorded easement 
across the south end of lots #24 and #25. Whether or not the town of PV wishes to accept and recognize the recorded 
easement, AZ law provides an "Implied Way of Necessity" and all that is required by law is reasonable necessity. The 
recorded Roadway Easement already specifies the only practical way to access our property and thus is "reasonable 
necessity". 

Aditionally, my family and wife in particular are suffering from the unnecessary emotional and financial stress caused by 
the town's initial position which questions our right to obtain permit to build this private roadway to our parcel and 
ultimately to serve as the way to supply utilities and acces to our property. We have spent hundreds of thousands 
of dollars acquiring our property and toward our architect, Mark Candelaria, our Engineers, Fred Fleet, our attorney Doug 
lorden, land surveyors, designers, etc. And, now that we have approached the town to seek permit for the grading & 

.... _>cavation planning to build this Priavte Road, we haVe been effectively stonewalled and put off with a notion that the 
easement although recorded may or may not have been accepted by the county? 

1 
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The town has unnecessarily required me to pay for and conduct a land disturbance study for the surrounding parcels 
mentioned above due to some potential land disturbance additions from our proposed Private Roadway. However, if the 
town employees actually applied section 111.G. of the town Zoning as to land disturbance: "Grading within streets rights-of-

,--,:ay or tracts of land for private roads is exempt from the disturbance calculations", then this study, the time, the costs and 
1elays were unnecessary. I feel abused and targeted and wish to receive fair and impartial support for the continued 

development of the Roadway Easement and our family's new home under the existing building and zoning codes as they 
are fairly applied to all town residents. 

As I see it now, I am left with the options of your council's helping me through this issue or my suing all parties including 
the town. I don't wish to waste millions of dollars pursuing my rights, but I can and I will. I am a man of principle first and 
foremost. So, I ask for your support as my representative and as a town resident for the past 18 years. What else can I 
provide you to help us with our cause? 

Sincerely, 

Terry Scali 
.602-403-2778 

-----Original Message-----
From: Hodges, Douglas <Douglas.Hodges@ctt.com> 
To: Scali, Terry <TScali@nfp.com>; 'Mark Vanderlinde' <MarkV@VRealtyAdvisors.com>; 'tmscali@aol.com' 
<tmscali@aol.com> 
Cc: Enget, Maria <maria.enget@ctt.com>; 'Allison Babij' <alley.babij@russlyon.com> 
Sent: Fri, Jun 7, 2013 12:03 pm 
Subject: RE: Property History 

The document is attached. I did not receive an invoice from the title department so I guess there will be no 
charge. 

) Doug H<>dge$ 
Property Res:earcn 
5;710 N. Scottsdaile Rd., Su,ite, 100 
ScottsdaJe,, AZ 852$3 
douig.hodge,5@ctl.co:m 
Dire,ct: 6-02.667.1171 

From: Scali, Terry [mailto:TScali@nfp.com] 
Sent: Friday, June 07, 2013 9:45 AM 
To: Hodges, Douglas; 'Mark Vanderlinde'; 'tmscali@aol.com' 
Cc: Enget, Maria; 'Allison Bablj' 
Subject: RE: Property History 

Thx 

-----Original Message-----
From: Hodges, Douglas [Douqlas.Hodges@ctt.com] 
Sent: Friday, June 07, 2013 12:41 PM Eastern Standard Time 
To: Scali, Terry; 'Mark Vanderlinde'; 'tmscali@aol.com' 
Cc: Enget, Maria; 'Allison Babij' 
Subject: RE: Property History 

CFIICAGO TITLE AGENCY 

1.Miare Experiance Equals Excellence 

,Jkay I have requested this from our Title Dept. I will forward this when received with any invoice generated. 
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Doug Hodges 
Property Research 
6710 N. Soottsdale Rd., Suite 100 

·} Scottsdale, AZ 35253 
douig. hodges@ctt.com 
Direct: 602.667. ·1111 

From: Scali, Terry [mailto:TScali@nfp.com] 
Sent: Friday, June 07, 2013 9:30 AM 
To: Hodges, Douglas; 'Mark Vanderlinde'; 'tmscali@aol.com' 
Cc: Enget, Maria; 'Allison Babij' 
Subject: RE: Property History 

CI-IICAGO TITLE AGENCY 

Lll,fu.ire Ex:peri@n.ee Equals Excellence 

I need a copy and verification of the recorded version please. Thx, Terry. 

-----Original Message-----
From: Hodges, Douglas [Douqlas.Hodges@ctt.com] 
Sent: Friday, June 07, 201311:46 AM Eastern Standard Time 
To: Scali, Terry; Mark Vanderlinde; tmscali@aol.com 
Cc: Enget, Maria; Allison Babij 
Subject: RE: Property History 

Hello Terry - I apologize for the delayed turnaround on this. I've had an unusually heavy workload in the last 
week or so & I had to sE9t aside time to work on this. I believe I've found the deed you're looking for, at least I 
hope so. I could not pull a recorded copy from our title plant because it is too old & not available through the 
qlant, & there would be a charge to request a copy from the title department. I was able to find a scanned 
)nofficial copy on the Recorder's website & I'm hoping this will satisfy your needs. 

Please let me know if not. 

Doug Hoog~s 
Properiy Research 
6710 N. Scottsdale Rd., Suiite 100 
Scottsdale, AZ 35253 
dou.g.hooge.s@,ctt.com 
Dire,ct: 6-02.667.1171 

From: Scali, Terry [mailto:TScali@nfp.com] 
Sent: Wednesday, June 05, 2013 6:34 PM 
To: Mark Vanderlinde; Hodges, Douglas; tmscali@aol.com 
Cc: Enget, Maria; Allison Babij 
Subject: RE: Property History 

Doug, 

CI-IICAGO TITLE AGENCY 

lillhere Exper/e.nce Equa/s. Excellence 

I also left you a voicemail on this issue. I need your help identifying and validating the roadway easement that 
was filed in February 1960 by Phoenix Title and trust Co to create the easement that provides access to our 
roperty on parcel 172-47-078D. In the worst case scenario there was originally an owner of the combined 

•-,,J5roperty that formed the 4 other lots and my lot. At some point in history those lots were split. AZ law requires 
subdivisions to provide access to all lots. Since the "Easement for Roadway" document we have references 
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the four other lots as early as 1960, I suspect that the subdividing of these properties happened sometime 
earlier than 1960. Can you help me obtain this information? Thanks, 

Terrence M. Scali 
CEO NFP Property & Casualty Insurance Services, Inc. 
8201 N Hayden Rd, Scottsdale AZ 85258 
P: 480-947-35561 F: 480-947-66991tscali@nfp.comIwww.laprescali.com 

NFP. 
Property and 
Casualty Services, Inc, 

Lapre Scali & Company is now NFP Property and Casualty, Inc. Learn more at www.laprescali.com and www.nfppc.com 

From: Mark Vanderlinde [mailto:MarkV@VRealtyAdvisors.com1 
Sent: Monday, June 03, 2013 5:11 PM 
To: doug.hodges@ctt.com 
Cc: Scali, Terry; Maria Enget; Allison Babij 
Subject: Fwd: Property History 

Hi Doug, 
Thank you for coordinating the history on that Camelback lot. The buyer has asked for a bit more assistance in trying to 
determine the specific documentation for an easement (from the batch you forwarded to Maria) that created the lot he 
purchased. Please take a look at the information, and if you would, coordinate any help you can offer directly with Terry 
Scali at the attached email. 

Again, thank you for assisting in helping this client untangle this lineage . 

. :)egards, 

Mark Vanderlinde 
Private Client Advisor 
Luxury Residential Sales and Development 
The V'ella Group & 
Sotheby's International Realty 

Mobile: 602-619-6195 
MarkV@TheVellaGroup.com 
www.TheVellaGroup.com 

Artfully Uniting Extraordinary Homes With Extraordinary Lives 

Begin forwarded message: 
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IN THE SUPERIOR COURT OF THE STATE OF ARIZONA

IN AND FOR THE COUNTY OF MARICOPA

TMS VENTURES, LLC.,

Plaintiff,

vs.

TERESA C. ZACHARIAH, et.al.,

Defendants.

)
)
)
)
)
)
)
)
)
)
)
)

CV 2016-005381

Phoenix, Arizona
July 30, 2018

BEFORE THE HONORABLE PAMELA GATES

REPORTER'S TRANSCRIPT OF PROCEEDINGS

(Trial)

PREPARED FOR:
COPY

MICHELE KALEY, CSR, RPR
Certified Court Reporter #50512

(480) 558-6620
kaleym@superiorcourt.maricopa.gov
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A P P E A R A N C E S

FOR THE PLAINTIFF/COUNTER-DEFENDANT:

BY: Andrew Abraham
Brian F. Murphy
BURCH & CRACCHIOLO, P.A.
702 East Osborn
Phoenix, Arizona 85014

FOR THE DEFENDANTS/COUNTER-CLAIMANTS:

BY: Francis J. Slavin
Daniel J. Slavin
Jessica Dorvinen
LAW OFFICE OF FRANCIS J. SLAVIN
2198 East Camelback Road
Phoenix, Arizona 85012

ALSO PRESENT:

Ladonna Gaut
Assistant to Messrs. Murphy and Abraham

Rami Burbar
Technical Assistant to Mr. Slavin
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139

Q. BY MR. F. SLAVIN: Getting back to Exhibit

119, which Mr. Abraham questioned you about, sir.

Rami, I'd like you to go to line or box 52 on this

one, right where it says, "use." Do you see that?

Okay. Now this is Seller's Property

Disclosure Statement, which are regularly used in

closing real estate transactions, correct?

A. Yes.

Q. And you're not a stranger to sellers property

disclosure statements, are you?

A. No.

Q. Here, this states: Are you aware of any

problem of legal or physical access to the property?

And then the statement says here: Current

road may not physically touch property which may

prevent physical access.

You saw that part, right?

A. Yes.

Q. And so you knew and understood that, even by

going out and looking at the property, that the

current road -- and here, my sense is this current

road means the private or, excuse me, the driveway

that's on the Zachariah property, correct?

A. I presume it could mean either that or the

road, San Miguel, either or both.
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C E R T I F I C A T E

I, MICHELE KALEY, do hereby certify that

the proceedings had upon the hearing of the foregoing

matter are contained fully and accurately in the

shorthand record made by me thereof, and that the

foregoing typewritten pages of said transcript contain

a full, true and correct transcript of my shorthand

notes taken by me as aforesaid, all to the best of my

skill and ability.

DATED this 9th day of September,

2018.

/S/______________________
MICHELE KALEY, RPR
CERTIFIED REPORTER
CERTIFICATE NO. 50512
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NOTICE: NOT FOR OFFICIAL PUBLICATION. 
UNDER ARIZONA RULE OF THE SUPREME COURT 111(c), THIS DECISION IS NOT PRECEDENTIAL 

AND MAY BE CITED ONLY AS AUTHORIZED BY RULE. 

IN THE 

ARIZONA COURT OF APPEALS 
DIVISION ONE

TMS VENTURES LLC, Plaintiff/Appellee/Cross-Appellant, 

v. 

TERESA C. ZACHARIAH, et al., Defendants/Appellants/Cross-Appellees. 

No. 1 CA-CV 18-0712 
No. 1 CA-CV 19-0388 

(Consolidated) 

Appeal from the Superior Court in Maricopa County 
No. CV2016-005381 

The Honorable Pamela S. Gates, Judge 

AFFIRMED IN PART; REVERSED IN PART; VACATED AND 
REMANDED IN PART 

COUNSEL 

Burch & Cracchiolo, P.A., Phoenix 
By Daryl Manhart, Andrew Abraham, Bryan F. Murphy, Casey S. Blais  
Co-Counsel for Plaintiff/Appellee/Cross-Appellant 

Beus Gilbert McGroder, PLLC, Phoenix 
By Cory L. Broadbent, Cassandra H. Ayres  
Co-Counsel for Plaintiff/Appellee/Cross-Appellant 

FILED 4-15-2021
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Osborn Maledon, P.A., Phoenix 
By Eric M. Fraser, Jeffrey B. Molinar 
Co-Counsel for Defendants/Appellants/Cross-Appellees 
 
Francis J. Slavin PC, Phoenix 
By Francis J. Slavin, Daniel J. Slavin, Jessica L. Dorvinen 
Co-Counsel for Defendants/Appellants/Cross-Appellees 
 
 
 

MEMORANDUM DECISION 

Judge D. Steven Williams delivered the decision of the Court, in which 
Presiding Judge Michael J. Brown and Chief Judge Peter B. Swann joined. 
 
 
W I L L I A M S, Judge: 
 
¶1 Appellants Teresa and Joseph Zachariah, Ingrid and Alfred 
Harrison as trustees of the Ingrid Lenz Harrison Revocable Trust, and 
Roseanne Appel (collectively, “the Neighbors”) appeal the superior court’s 
ruling that Appellee TMS Ventures, LLC (“TMS”) established a common 
law dedication of an easement traversing portions of their properties to 
reach its property. TMS cross-appeals the court’s later ruling declining to 
award attorney fees for prevailing on summary judgment on the 
Neighbors’ anticipatory nuisance counterclaim. For reasons set forth below, 
we reverse on common law dedication and vacate the attorney fees and cost 
award to TMS. Because the Neighbors do not challenge the court’s 
alternative ruling that TMS also established an implied way of necessity, 
we remand to allow the court to address attorney fees on that claim. 

FACTUAL AND PROCEDURAL BACKGROUND 

¶2 In 1959, Phoenix Title and Trust Company (“Phoenix Title”) 
recorded a subdivision plat for the Stone Canyon East subdivision, the 
relevant portion of which appears below:  

APP168



TMS v. ZACHARIAH, et al. 
Decision of the Court 

 

3 

 
¶3 One year later, Phoenix Title recorded an “Easement for 
Roadway” which pronounced “it is now desired to increase the width of 
San Miguel Avenue as shown on [the 1959] plat and to provide for another 
roadway not shown in said plat.” The easement allowed Maricopa County 
to increase the width of San Miguel Avenue to fifty feet and granted to the 
county: 

A strip of land 25’ wide along the N. side and a strip of land 
25’ wide along the S. line of the lot line separating Lots 22 and 
23, and 25’ wide N. of the S. border of said subdivision in Lots 
24 and 25. 

The parties dispute the exact parameters of these grants, depicting them as 
follows: 
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roadway purposes only . . . to maintain a public way for vehicular or foot 
traffic thereon.”  

¶4 Phoenix Title expressly referred to the Easement for Roadway 
in its deed conveying Lot 24, but not in its deeds conveying Lots 22 or 23. 
The Zachariahs, Appel, and the Harrisons purchased Lots 22, 23, and 24, 
respectively, between 2009 and 2010. There is an approximate 12-foot wide 
driveway from the East San Miguel cul-de-sac serving the Zachariahs’ 
home on Lot 22, depicted below: 

 

Appel uses a portion of this driveway to access her home on Lot 23. Part of 
the driveway is located on Lot 23, and the entire driveway is located within 
the area described in the Easement for Roadway. The driveway has been 
gated since 1987, and the Zachariahs currently control access. 

¶5 TMS purchased the property immediately south of the land 
depicted above (the “TMS Property”) in 2012. The TMS Property is 
bordered on the west, south and partially on the east by city-owned land. 
On March 31, 2016, TMS wrote to the Neighbors demanding that they 
acknowledge the easement depicted in the Easement for Roadway to enable 
construction of a driveway to the TMS Property. When the Neighbors 
refused, TMS sued them seeking to quiet title to the Easement for Roadway 
and for declaratory and injunctive relief.1 The Neighbors counterclaimed 

 
1 TMS also sued the owner of Lot 25, Jerry D. Smith as Trustee of the JDS 
Trust Dated August 22, 2005. Smith agreed to be bound by the outcome of 
the litigation and is not a party to this appeal. 
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for, among other things, anticipatory nuisance based on “noise, vibration, 
dust and odor” and “damage to the footings, foundation, walls, roofs and 
other structural parts of their homes” that could result from future 
construction of a driveway to the TMS Property.  

¶6 On TMS’ motion, the superior court bifurcated trial, ordering 
a “bench trial on the claims which concern access to the property and a 
separate jury trial on the [Neighbors’] counterclaim for nuisance.” 
Following the bench trial, the court ruled TMS had established a common 
law dedication of the Easement for Roadway and, alternatively, an implied 
way of necessity within the Easement for Roadway. It subsequently granted 
summary judgment to TMS on the Neighbors’ anticipatory nuisance 
counterclaim.  

¶7 TMS applied to recover $653,380.25 in attorney fees and 
$14,859.01 in costs. TMS apportioned its claim over three law firms who had 
represented them during the litigation as follows: $385,756.75 in attorney 
fees and $5,911.59 in taxable costs incurred by Burch & Cracchiolo, P.A. “for 
the quiet title claims and defending the quiet title counterclaims”; 
$234,488.50 in attorney fees and $8,947.42 in costs incurred by Beus Gilbert 
PLLC “for defending the anticipatory nuisance counterclaim”; and 
$33,135.00 in attorney fees incurred by Berry Riddell, LLC “for initially 
defending the non-covered counterclaims (before referring the matter to 
Beus Gilbert).” The court awarded $369,410.25 in attorney fees and 
$4,466.43 in costs “for work performed by Burch & Cracchiolo, P.A.,” 
$8,947.42 in costs but no fees “for work performed by Beus Gilbert PLLC,” 
and no fees for work performed by Berry Riddell, LLC.  

¶8 The Neighbors timely appealed from the final judgment. TMS 
timely cross-appealed the court’s fee award. We have jurisdiction under 
Article 6, Section 9, of the Arizona Constitution and A.R.S. § 12-2101(A)(1). 

DISCUSSION 

I. The Neighbors’ Appeal 

¶9 After a bench trial, we review the court’s legal conclusions de 
novo but defer to its findings of fact unless clearly erroneous. Town of 
Marana v. Pima County, 230 Ariz. 142, 152, ¶ 46 (App. 2012). A finding of fact 
is not clearly erroneous if it is supported by substantial evidence even if 
there is substantial conflicting evidence. Castro v. Ballesteros-Suarez, 222 
Ariz. 48, 51–52, ¶ 11 (App. 2009).  
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¶10 On appeal, the Neighbors limit their arguments to “the 
superior court’s legal rulings, not the superior court’s findings of fact.” 
Nonetheless, we must consider the evidence presented at trial in the light 
most favorable to upholding the court’s rulings. Town of Marana, 230 Ariz. 
at 152, ¶ 46. 

A. The Neighbors’ Limited Challenge Is Not Moot 

¶11 The Neighbors do not challenge the court’s ruling finding an 
implied way of necessity within the area described in the Easement for 
Roadway; they only challenge the court’s finding of a public dedication. As 
access to the TMS Property is not at issue, we first consider whether the 
distinction the Neighbors seek is meaningful or purely theoretical. See 
Progressive Specialty Ins. Co. v. Farmers Ins. Co. of Ariz., 143 Ariz. 547, 548 
(App. 1985) (“It is not an appellate court’s function to declare principles of 
law which cannot have any practical effect in settling the rights of 
litigants.”). 

¶12 A landowner can dedicate land to a proper public use. Pleak 
v. Entrada Property Owners’ Ass’n, 207 Ariz. 418, 421, ¶ 8 (2004) (citing 
Restatement (Third) of Prop.: Servitudes § 2.18(1) (2000)). Under common 
law dedication, the public acquires an easement to use the dedicated 
property for the specified purposes but fee title remains with the dedicator.2 
Id. Once perfected, a common law dedication is irrevocable. City of Chandler 
v. Ariz. Dep’t of Transp., 224 Ariz. 400, 403, ¶ 9 (App. 2010).  

¶13 In contrast, an implied way of necessity only grants access to 
the owner of the landlocked parcel. Dabrowski v. Bartlett, 246 Ariz. 504, 514, 
¶ 26 (App. 2019). And it only grants whatever access is necessary for the 
beneficial use of the landlocked parcel. Bickel v. Hansen, 169 Ariz. 371, 374 
(App. 1991). Moreover, unlike a common law dedication, an implied way 
of necessity is appurtenant to the parcel it serves. College Book Ctrs., Inc. v. 
Carefree Foothills Homeowners Ass’n, 225 Ariz. 533, 541, ¶ 29 (App. 2010).  

¶14 As such, there are meaningful and relevant differences 
between a common law dedication of the Roadway for Easement and an 
implied way of necessity within the Roadway for Easement. Cf. Kadlec v. 
Dorsey, 224 Ariz. 551, 553, ¶ 10 (2010) (noting that private roads located 
within easements do not automatically become public). We therefore 
consider the merits of the Neighbors’ appeal. 

 
2 Dedication of roadways also may be accomplished by statute. A.R.S.  
§ 9-254. That method is not at issue in this case. 
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B. Common Law Dedication 

¶15 An effective dedication of private land for public use has two 
components—the landowner’s offer to dedicate and the general public’s 
acceptance. Pleak, 207 Ariz. at 423–24, ¶ 21. The party asserting dedication 
bears the burden of proof. Kadlec, 224 Ariz. at 552, ¶ 8. “Dedication is not 
presumed nor does a presumption of an intent to dedicate arise unless it is 
clearly shown by the owner’s acts and declarations.” City of Phx. v. Landrum 
& Mills Realty Co., 71 Ariz. 382, 386 (1951). “No particular words, 
ceremonies, or form of conveyance is necessary to dedicate land to public 
use; anything fully demonstrating the intent of the donor to dedicate can 
suffice.” Pleak, 207 Ariz. at 424, ¶ 21. 

¶16 The Neighbors concede the Easement for Roadway 
constituted an offer to dedicate. They contend, however, that the offer was 
never accepted. Under Arizona law, “[a]nything which fully demonstrates 
the intention of the donor and the acceptance by the public works the 
effect.” City of Chandler, 224 Ariz. at 403, ¶ 10 (quoting Allied Am. Inv. Co. v. 
Pettit, 65 Ariz. 283, 287 (1947)); see also Allied, 65 Ariz. at 287 (“Words are 
unnecessary if the intent can be gathered from other sources.”). Our 
caselaw discusses three general methods of establishing acceptance, which 
we address below.  

1. Acceptance By the Government 

¶17 The public recipient, whether it be the state, a county, or a 
municipality, can accept an offer of dedication either formally or by taking 
steps to maintain the dedicated land. See City of Chandler, 224 Ariz. at 403,  
¶ 11 (finding acceptance where “the County properly accepted the roadway 
dedications for the public benefit”); Evans v. Blankenship, 4 Ariz. 307, 316 
(1895) (city council’s direction to street and alley committee to “clear up the 
plaza” constituted “a sufficient and timely acceptance” of the plaza). The 
parties agree that neither Maricopa County nor the Town of Paradise Valley 
accepted the Easement for Roadway. 

2. Acceptance By Reference In a Deed of Sale 

¶18 Acceptance also can arise if a deed of sale expressly refers to 
the deed of dedication, giving the buyer notice of the dedication. Lowe v. 
Pima Cnty., 217 Ariz. 642, 647, ¶ 21 (App. 2008); see also Pleak, 207 Ariz. at 
424, ¶ 23 (finding acceptance because “the lots in Entrada were sold after 
recordation of the Survey and . . . the conveyance documents specifically 
referred to the Survey”).  
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¶19 Here, while the deeds for the Harrison and Smith lots 
referenced the Easement for Roadway, the deeds for the Zachariah and 
Appel lots did not. In Lowe, we placed the burden on the original owner to 
“expressly refer[] to the deed of dedication in the deeds to the parcels they 
later sold so that buyers would have had notice of the dedication.” 217 Ariz. 
at 647, ¶ 21. If Phoenix Title wanted to complete a public dedication of the 
Easement for Roadway, it could have referenced the Easement in the deeds 
of sale for each burdened lot. For reasons not apparent in the record, it did 
not do so. See City of Scottsdale v. Mocho, 8 Ariz. App. 146, 151 (1968) 
(requiring “clear, satisfactory and unequivocal proof that there was an 
intent by the platter to dedicate for a proper public purpose, either 
expressed or implied”). 

¶20 Neither side addresses whether an offer of dedication may be 
partially accepted when some of the relevant chains of title reference the 
relevant deed of dedication or recorded plat and some do not. The superior 
court did not find partial acceptance; it instead based its ruling on evidence 
that the Zachariahs and Appel knew about the Easement for Roadway 
when they purchased their lots.3 The court did not, however, cite any 
authority suggesting actual knowledge of a proposed dedication is an 
adequate substitute for express notice in the deed of sale, and we are not 
aware of any. It instead cited Neal v. Hunt, 112 Ariz. 307, 311 (1975), for the 
proposition that “constructive and actual knowledge have the same effect.” 
There, our supreme court held that a party who “acted reasonably under 
the circumstances by searching the Mohave County recorder’s office” but 
found “nothing to confirm the existence” of a prior water rights agreement 
did not have constructive notice of the agreement. Id.  

¶21 Neal is not a common law dedication case and did not address 
whether a purchaser accepts a common law dedication of an easement by 
learning that the easement exists. Rather, in Lowe, we held that landowners 
who knew their deed excluded the northernmost thirty feet of the 

 
3 The Neighbors contend this ruling violated the law of the case because a 
previously assigned judge ruled that “a common law easement requires 
acceptance, not just notice.” The court made this statement in a minute 
entry denying summary judgment; it thus was not binding for law of the 
case for horizontal appeal purposes. See Sorensen v. Farmers Ins. Co. of Ariz., 
191 Ariz. 464, 465 (App. 1997) (“A denial of a motion for summary 
judgment is an intermediate order deciding simply that the case should go 
to trial.”); Powell-Cerkoney v. TCR-Mont. Ranch Joint Venture, II, 176 Ariz. 275, 
279 (App. 1993) (“[W]e will not apply law of the case if the prior decision 
did not actually decide the issue in question.”). 
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purchased parcel still were not obligated “to search for a recorded deed 
dedicating property that they were not purchasing.” 217 Ariz. at 647, ¶ 21. 
Likewise, the Zachariahs and Appel were not obligated to search deeds for 
other nearby lots they did not intend to purchase. Their actual knowledge 
of the Easement for Roadway does not constitute acceptance by deed. See 
Pleak, 207 Ariz. at 424, ¶ 23 (quoting Cnty. of Yuma v. Leidendeker, 81 Ariz. 
208, 213 (1956) (“[T]he sale of lots referencing a recorded plat containing the 
dedication constitutes an ‘immediate and irrevocable’ dedication.”).  

3. Acceptance By Use 

¶22 Acceptance also may be premised on actual use by the general 
public. Drane v. Avery, 72 Ariz. 100, 102 (1951), overruled in part on other 
grounds by Chadwick v. Larsen, 75 Ariz. 207 (1953); Allied, 65 Ariz. at 290 
(1947); see also Restatement (Third) of Prop.: Servitudes § 2.18 cmt. d. While 
what constitutes general public use varies based on “the location, size, and 
settlement patterns of the community[,] . . . [t]he use must . . . be of such 
character as to indicate the intention to accept the property for the particular 
purpose to which it has been dedicated.” 23 Am. Jur. 2d Dedication § 50 
(2020). As such, use by “a limited class” of the public generally is not 
enough. Mocho, 8 Ariz. App. at 151. 

¶23 TMS contends the Zachariahs and Appel became “part of the 
public” when using the portion of the driveway that encroached on the 
other’s lot. We see no reasonable interpretation of the law under which the 
use of a shared driveway to access one’s own property would constitute 
general public use. See id. at 150 (internal quotation marks omitted) 
(“[T]here can be no dedication to private uses, or to uses public in their 
nature but the enjoyment of which is restricted to a limited part of the 
public.”). TMS also presented evidence that it “used the easement as . . . a 
prospective purchaser and . . . for its contractors and professionals to access 
the TMS Property,” but conceded these uses were with the Zachariahs’ 
permission. Permissive use does not constitute general public use. See Sons 
of Union Veterans of Civil War, Dep’t of Iowa v. Griswold Am. Legion Post 508, 
641 N.W.2d 729, 734 (Iowa 2002) (quoting Culver v. Converse, 224 N.W. 834, 
836 (1929) (“Mere permissive use of a way, no matter how long continued, 
will not amount to a dedication.”). 

¶24 TMS also relies on the superior court’s findings that the 
Neighbors and other lot owners on San Miguel Avenue “freely use the 
easement to cross their neighbor’s property without payment or 
permission.” It also cites evidence that “[t]he Town and public used the 
easement-widened portions of San Miguel Avenue that were paved” and 
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that various lot owners “used the easement for driveways or utilities.” 
These uses were of the proposed width expansion of San Miguel Avenue, 
not the portion of the easement reaching the TMS Property.  

¶25 While Arizona has not addressed the question, several courts 
have held that acceptance by use only applies to those portions of the 
proposed dedication where there has been established public use. Sweeten 
v. Kauzlarich, 684 P.2d 789, 792 (Wash. Ct. App. 1984); see also Chalkley v. 
Tuscaloosa Cnty. Comm’n, 34 So. 3d 667, 674 (Ala. 2009) (quoting 23 Am. Jur. 
2d Dedication § 43 (2002) (“[T]he law on the subject generally is that ‘[a]n 
offer of dedication need not be accepted in its entirety; the property offered 
for dedication may be accepted in part and the remainder rejected.’”);  
A & H Corp. v. City of Bridgeport, 430 A.2d 25, 30 (Conn. 1980) (quoting 
Meshberg v. Bridgeport City Trust Co., 429 A.2d 865, 869 (Conn. 1980) (“[I]f 
the actions of the public . . . are such as to show an intention to accept all 
rather than a part they will be construed as having that effect, but . . . 
acceptance of a part is not necessarily an acceptance of all.”); Baugus v. 
Wessinger, 401 S.E.2d 169, 172 (S.C. 1991) (reversing summary judgment 
where there was “undisputed acceptance of the Nel La Lane roadway from 
Lake Tide Drive westerly across V.I.P. Estates” but “a serious dispute . . . as 
to whether the portion of the roadway on H. Wessinger’s land has been 
accepted”). Others have found use of only part of the dedicated land can 
constitute acceptance of an entire dedication but only if the use evinces a 
purpose to accept the entire dedication. See, e.g., Smith v. State, 282 S.E.2d 
76, 82 (Ga. 1981).  

¶26 Even assuming Arizona would follow the latter path—an 
issue we need not decide—no such purpose is evident in this record, as the 
only uses shown of the proposed roadway were (1) the Zachariahs and 
Appel accessing their own properties and (2) TMS and third parties 
accessing the TMS Property with the Zachariahs’ permission. See Biagini v. 
Beckham, 163 Cal. App. 4th 1000, 1013–14 (Cal. Ct. App. 2008) (“Where . . . 
the use of property is consistent with a private easement, there is no basis 
for finding an implied acceptance of an offer of dedication by public use.”); 
Sons of Union Veterans, 641 N.W.2d at 734. 

¶27 TMS also relies on Pleak, where we rejected “a proposed rule 
[that] would require proof of actual use by the public before finding an 
effective dedication of a common law roadway easement” because it 
“would inevitably result in detailed case-by-case inquiries regarding 
whether and how the public had used a particular roadway.” 207 Ariz. at 
425, ¶ 26. There, however, it was undisputed that the lots at issue “were 
sold after recordation of the Survey and that the conveyance documents 
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specifically referred to the Survey.” Id. at 424, ¶ 23. Pleak therefore rejected 
the argument that express notice in the conveyance and actual public use 
are required to trigger a common law dedication, id. at 424–25, ¶¶ 23–26, a 
position the Neighbors do not take. For the same reason, TMS’ reliance on 
Hunt v. Richardson, 216 Ariz. 114 (App. 2007), is misplaced. Id. at 119, ¶ 15 
(“It is undisputed that the Richardsons, Hunts, and Transitional Living 
purchased their properties with reference to the Survey, thus constituting 
sufficient acceptance of the common law dedication.”). 

¶28 In summary, while “[a]nything which fully demonstrates . . . 
the acceptance by the public works the effect,” no such demonstration 
appears in this undisputed record. City of Chandler, 224 Ariz. at 403, ¶ 10 
(quoting Allied, 65 Ariz. at 287). We therefore reverse the superior court’s 
ruling finding a common law dedication of the Easement for Roadway.  

C. Implied Way of Necessity 

¶29 As noted, supra ¶ 11, the superior court found the existence of 
an implied way of necessity “within the area over Lots 22, 23, and 24 
described in the . . . Easement for Roadway.” The Neighbors do not contest 
this finding, informing that “they are not challenging the ruling as to an 
easement by implied way of necessity.” Consequently, we do not address 
it.  

D. Attorney Fees and Taxable Costs in Superior Court 

¶30 The Neighbors also challenge the attorney fees and cost 
award to TMS. Because we reverse on common law dedication, we vacate 
the fees and cost award on that claim. We consider the Neighbors’ specific 
arguments against the award to provide guidance on remand. 

¶31 The Neighbors contend TMS cannot recover attorney fees 
under A.R.S. § 12-1103(B) because an implied way of necessity does not 
transfer title to any part of the property, citing Dabrowski, 246 Ariz. 504. 
There, we held that parties who successfully proved the absence of any 
express or implied easement over their property could recover fees under  
§ 12-1103(B). Id. at 516–17, ¶¶ 38–40. We see no reason why a party who 
successfully proves the existence of an implied way of necessity should be 
treated differently. See A.R.S. § 12-1101(A) (quiet title action “may be 
brought by anyone having or claiming an interest” in the subject property); 
Chantler v. Wood, 6 Ariz. App. 134, 138 (1967) (“[E]very interest in the title 
to real property, whether legal or equitable, may be determined in [a quiet 
title] action.”).  

APP178



TMS v. ZACHARIAH, et al. 
Decision of the Court 

 

13 

¶32 The Neighbors also contend the superior court improperly 
awarded TMS nontaxable costs incurred by Beus Gilbert. A party cannot 
recover litigation expenses as costs without statutory authorization. 
Schritter v. State Farm Mut. Auto. Ins. Co., 201 Ariz. 391, 392, ¶ 6 (2001). 
Taxable costs include: 

1. Fees of officers and witnesses. 

2. Cost of taking depositions. 

3. Compensation of referees. 

4. Cost of certified copies of papers or records. 

5. Sums paid a surety company for executing any bond 
or other obligation therein, not exceeding, however, one per 
cent on the amount of the liability on the bond or other 
obligation during each year it was in force. 

6. Other disbursements that are made or incurred 
pursuant to an order or agreement of the parties. 

A.R.S. § 12-332(A). We review whether expenditures are taxable costs de 
novo. Reyes v. Frank’s Service and Trucking, LLC, 235 Ariz. 605, 608, ¶ 6  
(App. 2014). But we review the amount awarded for an abuse of discretion. 
Lee v. ING Inv. Mgmt., LLC, 240 Ariz. 158, 161, ¶ 11 (App. 2016). 

¶33 The Neighbors challenge several items listed in Beus Gilbert’s 
“Costs and Expenses” for “Photocopy Expense,” “Expert Witness Fee,” 
“Color Copies,” “United Parcel Service,” “Outside Messenger Service,” 
“Scanned Documents,” “Delivery Service,” “Meal Expense,” “Parking,” 
and “Travel Expense.” While some of these items are not taxable costs, it is 
unclear whether TMS claimed that they were. See RS Indus., Inc. v. Candrian, 
240 Ariz. 132, 137, ¶ 16 (App. 2016) (denying recovery of expenses incurred 
for “photocopying, facsimiles, shipping and travel expenses”); Newman v. 
Select Specialty Hosp.-Ariz., Inc., 239 Ariz. 558, 567, ¶ 42 (App. 2016) (denying 
recovery for “faxes, copies and postage,” “expert witness fees and travel 
expenses,” and “other amounts for miscellaneous expenses (such as his 
counsel’s parking and lunch during trial)”). Indeed, TMS claimed only 
$8,947.42 of Beus Gilbert’s $17,913.49 of “Costs and Expenses.” And TMS 
offers a calculation on appeal under which the court could have reached the 
awarded amount by allowing only court reporter fees, opposing expert 
witness fees, process server fees, subpoena fees, and electronic court filing 
fees. See RS Indus., Inc., 240 Ariz. at 137, ¶ 16 (noting that a party may 
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recover “costs it incurs in deposing an opposing party’s expert witness” as 
taxable costs). On this record, we cannot say the court abused its discretion 
in determining an appropriate cost award.  

II. TMS’ Cross-Appeal 

¶34 TMS also challenges the fees and cost award in its cross-
appeal, contending the superior court improperly declined to award any 
fees it incurred in defending against the Neighbors’ anticipatory nuisance 
counterclaim. TMS contends it could recover fees on the anticipatory 
nuisance counterclaim under A.R.S. § 12-341.01(A) because the 
counterclaim was “intertwined” with other contract-based claims. See 
Ramsey Air Meds, L.L.C. v. Cutter Aviation, Inc., 198 Ariz. 10, 13, ¶ 17 (App. 
2000) (“It is well-established that a successful party on a contract claim may 
recover not only attorneys’ fees expended on the contract claim, but also 
fees expended in litigating an ‘interwoven’ tort claim.”). But it does not 
appear the court awarded any fees under § 12-341.01(A). Upon granting 
summary judgment on anticipatory nuisance, the court invited TMS to file 
a proposed form of judgment and “leave blank spaces for an award [of] 
attorney’s fees and taxable costs previously awarded pursuant to A.R.S.  
§ 12-1103.” And its post-trial ruling stated that TMS “is entitled to recover 
its attorneys’ fees and costs pursuant to A.R.S. § 12-1103.”  

¶35 Even if we were to assume the court awarded fees under  
§ 12-341.01(A), we would find no abuse of discretion. See City of Cottonwood 
v. James L. Fann Contracting, Inc., 179 Ariz. 185, 194 (App. 1994) (“The 
[superior] court has discretion to determine . . . where a successful claim is 
intertwined with one for which fees are not awardable.”). Claims are 
intertwined for purposes of a fee award under A.R.S. § 12-341.01(A) if they 
are based on the same set of facts and involve common allegations that 
require the same factual and legal development. Skydive Ariz., Inc. v. Hogue, 
238 Ariz. 357, 369, ¶ 52 (App. 2015). Such is not the case here, as TMS 
acknowledged the anticipatory nuisance counterclaim did not arise from 
the same set of facts in its motion to bifurcate it from the remainder of the 
case. TMS instead stated that the counterclaim “allege[d] that [its] future 
construction activities will constitute a nuisance,” while its claims and the 
Neighbors’ other counterclaims involved “legal access.” On those bases, 
TMS argued that “conducting two separate trials – one on legal access and 
the second on anticipatory nuisance – will expedite and economize the 
resolution of this case on the merits.”  

¶36 Moreover, the court granted summary judgment on the 
anticipatory nuisance counterclaim because it found the Neighbors could 
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not show “highly probable” injury resulting from future construction. See 
McQuade v. Tucson Tiller Apartments, Ltd., 25 Ariz. App. 312, 315 (1975) 
(“The law is well settled that in order to enjoin an anticipated nuisance, the 
nuisance must be highly probable.”). Whether the Neighbors could prove a 
high probability of damage to their properties has no bearing on TMS’ legal 
access claims. We thus see no abuse of discretion. 

III. Attorney Fees and Costs on Appeal and Cross-Appeal 

¶37 TMS requests its attorney fees and costs incurred in this 
appeal and cross-appeal under A.R.S. §§ 12-1103 and 12-341.01(A). We 
decline because TMS is not the successful party in this court. See A.R.S.  
§ 12-341.01(A) (authorizing a fee award to the “successful party”); Scottsdale 
Mem’l Health Sys., Inc. v. Clark, 164 Ariz. 211, 215 (App. 1990) (“It is within 
the trial court’s discretion to determine whether to award attorney’s fees to 
a party who has prevailed in a quiet title action and otherwise complied 
with the provisions of section 12–1103(B).”). As the prevailing party on 
appeal, the Neighbors are entitled to their costs upon compliance with 
ARCAP 21. 

CONCLUSION 

¶38 We reverse the superior court’s judgment finding a common 
law dedication of the Easement for Roadway. Because we reverse on 
common law dedication, we also vacate the attorney fees and cost award to 
TMS on that claim. We remand to allow the court to address attorneys’ fees 
related to the implied way of necessity claim. 
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