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INTRODUCTION"®

This appeal arises from this Court’s remand in Arizona State Univ. v.
Arizona State Ret. Sys., 237 Ariz. 246 (App. 2015). In that case, the
University contended that “the Arizona State Retirement System[] was
required to follow the rulemaking procedure set forth in Arizona’s
Administrative Procedure Act before enforcing a policy under which it
charged Plaintiff/Appellant, Arizona State University, for an actuarial
unfunded liability reportedly arising when 17 University employees
retired.” Arizona State Univ., 237 Ariz. at 247, § 1. The Court agreed with
the University, and reversed and remanded with instructions for the
superior court “to enter an order directing the System to refund $1,149,103
to the University, with interest thereon if and as authorized by law —an
issue the superior court should address on remand.” Id. at 254, § 33.

On remand, the parties (primarily) disputed the applicable interest

rate. Both sides agreed, however, that if interest was available then

* Selected record items cited are included in the Appendix attached to
the end of this brief, cited by page numbers (e.g., APP031), which also
match the PDF page numbers and function as clickable links. Other record
items are cited with “IR-” followed by the record number from the
electronic index of record.


https://www.westlaw.com/Document/I1a367166fbb711e4b86bd602cb8781fa/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0
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Arizona’s general interest statute, A.R.S. § 44-1201, governed the rate. The
System contended that the prime plus 1% rate set forth in
A.RS. §44-1201(B) (then 4.25%) applied. The University contended that
the 10% rate set forth in A.R.S. § 44-1201(A) applied because (1) that rate
applies to any “indebtedness,” and (2) the Supreme Court has broadly
construed “indebtedness” to mean “’something (as an amount of money)
that is owed”.” See Metzler v. BCI Coca-Cola Bottling Co. of L.A., 235 Ariz.
141, 146 4 19 (2014) (citation omitted).

The superior court (McClennen, J.), however, ordered the System to
pay the lower rate without any explanation or analysis, and in doing so
erred. Accordingly, and for the reasons set forth below, the Court should
reverse and remand, with instructions for the superior court to award the
University 10% interest on the money the System owed the University.

STATEMENT OF FACTS AND CASE

I. The Parties’ initial dispute over the System’s attempt to charge the
University $1,149,103 for an alleged “actuarial unfunded liability.”

The Court’s prior opinion in this case sets forth the facts relevant to
the Parties’ initial dispute, which are summarized below. See Arizona State

Univ., 237 Ariz. at 247-50, §9 2-13.
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A. In 2011, the System unlawfully collected $1,149,103 from the
University.

“In 2011, the University offered one year’s salary as an incentive
payment to eligible employees if they agreed to retire that year.” Id. at 249,
99. After seventeen members accepted the offer, the System sent the
University a bill for $1,149,103, (id.), pursuant to a “policy” it had adopted,
and threatened to assess the University “interest on the balance at a rate of
eight percent (8%) until the amount is paid in full,” [APP080]. Believing
the System lacked the authority to assess this charge, the University paid
the charge on March 15, 2012, but retained its right to appeal (i.e., it paid
the charge under protest). See Arizona State Univ., 237 Ariz. at 249, 9 9.
Because the System in fact had no legal authority to assess the charge, the
System at that time owed the University the full amount it had collected.

B.  The University sought a refund of the unlawful charge.

The University appealed the System’s charge to its Board. The
University argued that the charge was void because the System failed to
follow the rulemaking procedure set forth in Arizona’s Administrative
Procedure Act before enforcing the “policy” under which it charged the

University. The University also argued that although the System
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purported to charge the University for an actuarial unfunded liability it
claimed resulted from the 17 University employees who accepted the
University’s offer, the University demonstrated that its incentive program
did not create any such liability.

In particular, the University presented evidence showing that its
“termination incentive program did not . . . cause more members to retire
than the System had projected based on its assumptions.” Id. at 249-50,
9101 Pursuant to both theories, the University asked the System to
refund the charge. An administrative law judge, however, ruled in the
System’s favor, and the Board (largely) adopted that recommendation. Id.

at 250, § 13. Without addressing the University’s arguments, the superior

1 The System’s methodology did not account for whether or not an
incentive program caused more retirements to occur than the number the
System assumed would have occurred without an incentive program.
Thus even if an employer offered something as nominal as a plaque to
everyone who agreed to retire in a given year, the System would assume
that the incentive caused everyone who retired that year to do so, and
charge on the basis of that flawed assumption. The University
demonstrated the flaw with the System’s methodology through numerous
examples, which the System could not explain. See Opening Brief at 47-66
Arizona State Univ. v. Arizona State Ret. Sys., No. 1 CA-CV 14-0083 (filed
Apr. 22, 2014); Reply Brief at 7-17, id. (filed Aug. 29, 2014).
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court (McClennen, J.) affirmed the Board’s determination, and the
University appealed. [APP062-63.]
C. The Court of Appeals agreed with the University, and held

the System must refund the amount it owed the University
with interest to be addressed on remand.

On appeal, this Court “agree[d]” with the University that “the Policy
is a rule within the meaning of the APA and, therefore, because the System
adopted it without following the rulemaking procedure provided in the
APA, it is void.” Arizona State Univ., 237 Ariz. at 250 § 14. It held the
charge was “improper,” and that “the System was not entitled to charge
the University. ...” Id. at 248, § 1, 254, 9 32.

Having resolved the case on that basis, the Court did not reach the
University’s alternative argument concerning the lack of any liability to the
System. Id. at 250, § 14 n.5. The Court then remanded to the superior court
for it “to enter an order directing the System to refund $1,149,103 to the
University. ...” Id. at 254, § 33. The Court further held that interest is “an
issue the superior court should address on remand.” Id. The System then

filed a petition for review, which the Supreme Court denied. [APP061.]

10
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II.  The Parties’ current dispute over the interest due the University.

A. The System refunded the unlawful charge plus interest at
4.25%, rather than the required 10% interest.

On November 6, 2015, after the University prevailed, the System paid
the University $1,327,190.35 (the amount it calculated it owed the
University with 4.25% prejudgment interest). The University, however,
maintained that under A.R.S. § 44-1201(A), the System owed the University
10% interest, which thereby made the amount due $1,568,446.89. From the
University’s perspective, the System thus still owed the University
$241,256.54 (with interest continuing to accrue on that balance). See Flood
Control Dist. v. Paloma Inv. Ltd. P’ship, 237 Ariz. 322, 328 9 25 (App. 2015)
(“Under the “United States Rule,” absent an agreement or statute to the
contrary, partial payments of a debt are to be applied ‘first to unpaid
interest due and thereafter to the principal debt.””) (citation omitted).

B. The University moved for entry of judgment with 10%
prejudgment interest.

In light of this dispute, and consistent with the Court’s directive that
prejudgment interest is “an issue the superior court should address on

remand,” Arizona State Univ., 237 Ariz. at 254, 9 33, the University filed a

11
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motion for entry of judgment with 10% postjudgment interest. [APP064-
98.]

In its response, and although it had already paid the lower interest
rate on the refund, it then opposed any award of prejudgment interest.
[APP101.] The System did not dispute that A.R.S. § 44-1201 determined the
interest rate if the court awarded prejudgment interest, but it argued that
the lower 4.25% rate (which it had already paid) applied. [APP101-04.]

With respect to the University’s entitlement to interest, the System
contended that the refund amount was not a liquidated sum. [APP101.]
Although the University had sought only one form and amount of relief
under both of its theories—a “refund [of] the entire amount of the ASRS
invoice to ASU . . ..” [IR-1 at 6 (emphasis added)] —the System contended
that “[t]he Court used its discretion on what refund amount it required the
ASRS to return to ASU,” and thus “the amount ordered in the judgment
was not an exact known amount prior to the judgment.” [APP101.] The
System further contended that even though it had use of the University’s
money, it was not unjustly enriched. As for the applicable rate, the System
cited Metzler and argued that like “prejudgment interest under Rule

68(g) . . . the requirement for the ASRS to return ASU’s payment depended

12
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on a judgment for its existence.” [APP102.] In other words, the System
maintained that unless and until the University prevailed, the System did
not owe any money to the University (just as in any other case where the
parties dispute whether an amount is owed). The University replied,
explaining that the charge was liquidated, and that the System’s analogy to
Rule 68(g) made no sense because the debt owed did not depend on any
judgment for its existence. [APP109-23.]

C. The superior court awarded the System 4.25% interest
without addressing the University’s arguments.

Without argument, the superior court issued a signed minute entry
titled “HIGHER COURT RULING/REMAND.” [APP062-63.] The order
directed the System to do what it had already done: refund the initial
charge plus 4.25% interest from the date of the charge (March 15, 2012) to
the date of the refund (November 6, 2015). [APP062.] Although the
superior court provided no explanation, it necessarily granted the
University’s motion in part (by awarding prejudgment interest over the
System’s objection) and denied it in part (by awarding prejudgment
interest at 4.25% rather than the requested 10%). The superior court also

necessarily rejected the System’s contention that it need not pay the

13
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University any interest. Cf. Bud Antle, Inc. v. Gregory, 7 Ariz. App. 291, 292
(1968) (“the trial court made no findings of fact or conclusions of law, and
none were requested, so we must assume the lower court made all
necessary findings of fact essential to support the judgment.”). The signed
minute entry stated “to the extent any party considers this order to be a
judgment, it is entered pursuant to Rule 54(c).” [APP063.]

The University filed a timely notice of appeal on April 1, 2016.
[IR-59.] This Court has jurisdiction under A.R.S. § 12-2101(A).?2

ISSUE ON APPEAL

Under A.RS. § 44-1201(A), prejudgment interest on an
“indebtedness” accrues at a rate of 10%. The Arizona Supreme Court has
construed “indebtedness” under the statute to mean “’something (as an
amount of money) that is owed’.” Metzler, 235 Ariz. at 146, § 19 (citation

omitted). After the System collected the money from the University to

2 Before filing the notice of appeal, the parties (through counsel)
jointly contacted the superior court’s chambers. The University orally
requested that the superior court issue an amended minute entry that
would (1) note the motion pending before the court, and (2) explicitly state
that the superior court was granting that motion in part and denying that
motion in part. The superior court’s judicial assistant informed counsel
that the superior court would not issue anything further.

14
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which the System was not entitled, did the System owe the University that
money, and thus become indebted to the University under
ARS. §44-1201(A)?°

STANDARD OF REVIEW

Issues concerning the award of prejudgment interest involve matters
of law, which this Court reviews de novo. See, e.g., Alta Vista Plaza, Ltd. v.
Insulation Specialists Co., 186 Ariz. 81, 82 (App. 1995); see also Mejak v.
Granwville, 212 Ariz. 555, 556 (2006) (“Issues of statutory interpretation are
purely legal issues, which we review de novo.”).

The Court “interpret[s] statutes to give effect to the legislature’s
intent, looking first to the statutory language itself.” Bakerv. Univ.

Physicians Healthcare, 231 Ariz. 379, 383, § 8 (2013). “When the language is

3 Because the System did not file a cross appeal, it may not challenge
on appeal the University’s entitlement to interest under A.R.S. § 44-1201.
See Maricopa County v. Corp. Comm’n of Ariz., 79 Ariz. 307, 310 (1955) (“In
the absence of a cross-appeal the appellee can defend only as to the items
allowed below and cannot present rejected claims.”); A M Leasing, Ltd. v.
Baker, 163 Ariz. 194, 195-96 (App. 1989) (although the appellee also
contended that the trial court judgment “be expanded on appeal to
compensate him for the full amount of his charges,” he could not do so
because he “failed to cross-appeal from the judgment” and thus “cannot
seek to enlarge his rights under the judgment . . . .”). The parties” dispute
on appeal therefore is limited to the applicable interest rate.

15
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clear and unambiguous, and thus subject to only one reasonable meaning,”
the Court “appl[ies] the language without using other means of statutory
construction.” Id. “If, however, the language is ambiguous,” the Court
“consider[s] the statute’s context; its . . . subject matter, and historical
background; its effects and consequences; and its spirit and purpose.” Id.
(citation omitted).

ARGUMENT

I.  The superior court erred by not awarding the University 10%
interest under A.R.S. § 44-1201(A).

“Under Arizona law, prejudgment interest on a liquidated claim is a
matter of right and not a matter of discretion.” Employer’s Mut. Cas. Co. v.
McKeon, 170 Ariz. 75, 78 (App. 1991). A prevailing party is entitled to such
interest “even if interest is not specifically requested in the complaint.” Id.
(citations omitted). Furthermore, absent some more specific statute or a
contractual provision, A.R.S. § 44-1201 provides the prejudgment interest
rate. See A.R.S. § 44-1201 (setting forth the prejudgment interest generally
applicable “unless a different rate is contracted for in writing” or “[u]nless

specifically provided for in statute .. ..”).
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Although the superior court correctly awarded the University
interest under A.R.S. § 44-1201, it used the incorrect rate. The plain text
and history of A.RS. § 44-1201 demonstrate that the 10% prejudgment
interest rate applies to any indebtedness. Furthermore, the System
unquestionably became indebted to the University when it collected the
University’s money because it was “not entitled to charge the University
for the 17 retirements . ...” Arizona State Univ., 237 Ariz. at 254, 9 32. This
Court should therefore reverse.

A. Under A.R.S. § 44-1201(A) a party is entitled to 10% interest
on any “indebtedness.”

1. A.R.S. § 44-1201(A)’s plain language provides for 10%
prejudgment interest on any indebtedness.

Under A.R.S. § 44-1201 (and absent some other rate set forth in a
statute or contract), a party is entitled to 10% prejudgment interest “on any
loan, indebtedness or other obligation,” and the lesser of 10% or prime plus
1% in connection with other liquidated amounts:

§ 44-1201. Rate of interest for loan or indebtedness; interest on
judgments

A. Interest on any loan, indebtedness or other obligation
shall be at the rate of ten per cent per annum, unless a
different rate is contracted for in writing, in which event any
rate of interest may be agreed to. Interest on any judgment that
is based on a written agreement evidencing a loan,
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indebtedness or obligation that bears a rate of interest not in
excess of the maximum permitted by law shall be at the rate of
interest provided in the agreement and shall be specified in the
judgment.

B. Unless specifically provided for in statute or a different
rate is contracted for in writing, interest on any judgment
shall be at the lesser of ten per cent per annum or at a rate per
annum that is equal to one per cent plus the prime rate as
published by the board of governors of the federal reserve
system in statistical release H.15 or any publication that may
supersede it on the date that the judgment is entered. The
judgment shall state the applicable interest rate and it shall not
change after it is entered.

C. Interest on a judgment on a condemnation proceeding,
including interest that is payable pursuant to § 12-1123,
subsection B, shall be payable as follows:

EE

F. If awarded, prejudgment interest shall be at the rate
described in subsection A or B of this section.

A.RS. §44-1201 (2011) (emphases added) [copy attached at APP032].
Although neither subsection (A) nor (B) explicitly says
“prejudgment” interest, subsection (A) applies to “any loan, indebtedness
or other obligation,” and subsection (F) explains that “prejudgment interest
shall be at the rate described in subsection A or B of this section.”
Combining these three subsections (and setting aside the condemnation
proceeding provisions and other statutory or contractual provisions), the

statute thus specifies two potential rates for prejudgment interest: (1) 10%
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on any loan, indebtedness or other obligation, and (2) prime plus 1% for
everything else. Cf. Metzler, 235 Ariz. at 144-46, Y9 13-19 (determining
whether the 10% rate applies by analyzing whether Rule 68(g) interest
qualifies as an “obligation”); see also Design Trend Int’l Interiors, Ltd. v.
Cathay Enterprises, Inc., 103 F. Supp. 3d 1051, 1058 (D. Ariz. 2015)
(explaining that “[t]he first sentence of subsection (A) already states that
the prejudgment interest rate is 10% per annum, unless a different rate is
agreed in writing “ and subsection (F) merely clarifies the rate does not
change if a judgment is subsequently entered on the loan, indebtedness, or
obligation).

2. ARS. § 44-1201’s legislative history confirms the 10%
rate applies to any “indebtedness.”

The legislative history of A.R.S. § 44-1201 confirms that its current
plain language means what it says: “Interest on any loan, indebtedness or
other obligation shall be at the rate of ten per cent per annum ....” A.RS.
§ 44-1201(A). The prior version of A.R.S. § 44-1201 “provided for a 10% per
annum interest rate on any loans, indebtedness, judgments, or other
obligations.” Metzler, 235 Ariz. at 145, § 14. In particular, the statute

specified the same general rate (10%) for prejudgment and postjudgment
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interest, likewise included a special rate for condemnation proceedings,
and clarified that higher agreed-upon rates would be enforced if not
unlawful:

A. Interest on any loan, indebtedness, judgment or other
obligation shall be at the rate of ten per cent per annum,
unless a different rate is contracted for in writing, in which
event any rate of interest may be agreed to.

B. Interest on a judgment on a condemnation proceeding,
including interest which is payable pursuant to § 12-1123,
subsection B, shall be payable as follows:

* % %

C. Ajudgment given on an agreement bearing a higher rate not
in excess of the maximum permitted by law shall bear the rate
of interest provided in the agreement, and it shall be specified
in the judgment.

ARS. § 44-1201 (1989) (as amended in 1997) (emphasis added) [copy
attached at APP055]. Accordingly, before the amendment in “2011, § 44-
1201 did not differentiate between judgments and other obligations, or
between prejudgment and postjudgment interest on judgments.” Metzler,
235 Ariz. at 145, 9 14; see also Design Trend, 103 F. Supp. 3d at 1057 (“Under
former A.R.S. §44-1201, an agreed legal rate of interest governed both
prejudgment and postjudgment. Otherwise, 10% was the rate on

judgments and for interest owing even without entry of a judgment.”).

20


https://www.westlaw.com/Document/I512548eb093211e4b86bd602cb8781fa/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_156_145
https://www.westlaw.com/Document/I92469d84cc8711e4a795ac035416da91/View/FullText.html?transitionType=Default&contextData=(sc.Default)&VR=3.0&RS=da3.0&fragmentIdentifier=co_pp_sp_7903_1057

Go to Previous Viewl | Go to Table of Contents - Brief

In 2011, the Legislature amended § 44-1201. See 2011 Ariz. Legis.
Serv. Ch. 99 (S.B. 1212) [copy attached at APP033-52; see APP050-51].
Before final passage, a committee adopted an amendment that would have
“[1]imit[ed] the amount of interest on all loans, indebtedness, judgments or
other obligations.” Arizona Senate Fact Sheet, S.B. 1212, 50th Leg., 1st Reg.
Sess. (Apr. 13, 2011) [copy attached at APP053-54]. The House of
Representatives, however, “[r]estore[d] [the] language requiring interest on
all loans, indebtedness or other obligations at the rate of ten percent per
year.” Id. That version passed, and became the law. See id.

Accordingly, as the Arizona Supreme Court has explained, the net
effect of the 2011 amendment with respect to interest was to “uncoupl|e]
judgments’ from ‘loans, indebtedness, or other obligations” so as to ‘limit’
the interest applicable to judgments.” Metzler, 235 Ariz. at 145, § 15
(quoting Arizona Senate Fact Sheet, S.B. 1212, 50th Leg., 1st Reg. Sess.
(Apr. 13, 2011)) [APP053-54] (emphasis added). But the amendment left
intact (and unaltered) the language setting forth 10% prejudgment rate “on
any loan, indebtedness or other obligation . . ..” A.R.S. § 44-1201(A); see
also Design Trend, 103 F. Supp. 3d at 1058 (showing the changes the 2011

amendment made to the statutory text). The amendment thus ultimately
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did not change Arizona’s existing 10% prejudgment interest rate rule. See
also Metzler, 235 Ariz. at 145, § 15 (noting that the amendment limited the
interest rate applicable to judgments and left the 10% rate intact to “loans,
indebtedness, or other obligations”); Design Trend, 103 F. Supp. 3d at 1058
(setting forth the interest rate taxonomy under the amended statute and
explaining that in a case involving “[a]ny ‘loan, indebtedness or other
obligation” (except a judgment) without an agreed interest rate—10%
applies. §44-1201(A) (first clause of first sentence).”).

B. The System’s refund amount is an “indebtedness” because it

is a liquidated amount of money the System owed the
University.

The only remaining question, then, is whether the System was
indebted to the University. In Metzler, looking to Webster’s dictionary, the
Supreme Court explained that “an indebtedness” under § 44-1201(A) “is
‘something (as an amount of money) that is owed.”” 235 Ariz. at 146, § 19
(quoting Webster’s Ninth New Collegiate Dictionary 612, 700 (1983)). Black’s
Law Dictionary similarly defines “indebtedness” first as “[t]he quality, state,
or condition of owing money.” See Black’s Law Dictionary 885 (10th ed.
2014). Although the System disagreed that it owed the University this

money, once it collected the University’s money it nevertheless “owed” the
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University “an amount of money.” Metzler, 235 Ariz. at 146, § 19 (citation
omitted). Or, as Black’s Law Dictionary puts it, the System was in “[t]he
quality, state, or condition of owing money” to the University, i.e., it was
indebted to the University. See Black’s at 885.

Indeed, this case is no different from one involving an improper
charge from a merchant. Such an improper charge would be liquidated (as
in this case), and subject to the 10% prejudgment interest rate even if the
merchant (incorrectly) believed it could overcharge.

II. The System’s justification for not paying 10% interest does not
withstand scrutiny.

The superior court did not explain why it declined to award the
University 10% interest, but it presumably found the System’s interest rate
argument convincing. Citing Metzler, the System argued that it was never
“indebted” to the University because its refund obligation did not arise
until this Court held the System was not entitled to charge the University.*

But the System’s contention that “the requirement for the ASRS to return

4 As noted in Statement of the Facts and Case § II.B. the System also
opposed the University’s request for 10% interest on the ground that the
refund amount was not liquidated, but the superior court rejected that
argument, and the System has not appealed that issue.
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ASU’s payment depended on a judgment for its existence,” [APP102] is
incorrect and rests on misconstruing Metzler.

Decisively, the System’s refund obligation arose from the fact that it
collected money from the University without any lawful authority to do so.
Indeed, applying the existing law to the facts of this case, this Court made
clear that “the System was not entitled to charge the University for the 17
retirements,” Arizona State Univ., 237 Ariz. at 254, § 32, and thus it collected
monies from the University that it never should have collected in the first
place. In other words, the charge was “improper.” Id. at 248, 4 1. For this
reason, the System’s contention below that “[t]here was no legal obligation
for the ASRS to pay ASU any amount until the Arizona Court of Appeals
issued its decision in May 2015,” is false. [APP102.]

The truth is, the System’s refund obligation “depended” on the
judgment only in the sense that the System denied liability —just as in
every other case where a party (incorrectly) denies liability. But “[a] good
faith dispute over liability will not defeat a recovery of prejudgment
interest on a liquidated claim.” Fleming v. Pima County, 141 Ariz. 149, 155
(1984); see also Banner Realty, Inc. v. Turek, 113 Ariz. 62, 64 (1976)

(“Uncertainty as to liability does not bar recovery of prejudgment interest
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on a liquidated claim.”). Indeed, if the law were otherwise it would create
a perverse incentive for parties to dispute liability in order to obtain a
lower interest rate.

Unsurprisingly, Metzler did not stand decades of settled law on its
head. In Metzler, the Supreme Court considered “whether prejudgment
interest awarded as a sanction pursuant to Arizona Rule of Civil Procedure
68(g) is interest on an ‘obligation” under A.R.S. § 44-1201(A) or “interest on
a[ ] judgment’ under § 44-1201(B).” Meltzer, 235 Ariz. at 143, § 1. Metzler
held that such a sanction “is interest on a judgment and, therefore,” subject
to the “4.25% under subsection (B), rather than 10% under subsection (A).”
Id.

In reaching that conclusion, the Court explained that, unlike a
contractual “obligation” (where prejudgment interest is available even if
liability is denied), prejudgment interest under Rule 68(g) “is a sanction
that is linked to, and dependent on, entry of a ‘judgment’ that is more
favorable to the offeror than the offer made.” Id. at 145, § 17 (emphasis
added).

In other words, recovering the sanction is not simply a matter of

obtaining a favorable judgment (which is true in any case where
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prejudgment interest is available notwithstanding a liability dispute). It
also requires obtaining a judgment “that is more favorable to the offeror
than the offer made,” id. —something that cannot be known until after
entry of judgment. Indeed, if Metzler actually meant that a party could
obtain a lower prejudgment interest rate merely by forcing a dispute to
judgment, it would not have bothered with its analysis of how Rule 68
works. Cf. Design Trend, 103 F. Supp. 3d at 1060 (“Under the logic of
Metzler, prejudgment interest on a liquidated claim—unlike interest that is
neither owing nor quantifiable until entry of a judgment under Rule 68 —is
interest on an “obligation” pursuant to § 44-1201(A) and thus accrues at the
10% rate of subsection (A).”).

III. The Court should remand with instructions for the superior court
to enter judgment in the form proposed by the University.

As explained above, the System paid the University $1,327,190.35 on
November 6, 2015. But at that time the System owed the University
$1,568,446.89, thereby leaving a balance due of $241,256.54 with interest
accruing on the balance. See Flood Control Dist., 237 Ariz. at 328 § 25

(“absent an agreement or statute to the contrary, partial payments of a debt
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are to be applied ‘first to unpaid interest due and thereafter to the principal
debt.””) (citation omitted).

Accordingly, in its remand order the Court should instruct the
superior court to enter judgment in favor of the University and against the
System for the balance due of $241,256.54, with prejudgment interest on
that amount at 10% per annum from November 6, 2015 until the judgment
is entered, and postjudgment interest running on the full judgment amount
(principal and prejudgment interest) at the statutory rate until paid. See Air
Separation, Inc. v. Underwriters at Lloyd’s of London, 45 F.3d 288, 290-91 (9th
Cir. 1995) (awarding postjudgment interest on all components of judgment,

including prejudgment interest, when applying virtually identical federal

statute (28 U.S.C. §1961(a)).

5 This Court followed that decision as applied to Arizona law in an
unpublished memorandum decision.
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CONCLUSION

The Court should reversed and remand with instructions to the
superior court to enter judgment in the University’s favor as set forth in
Argument § III. The Court should also award the University costs under
ARS. §12-341.

RESPECTFULLY SUBMITTED this 30th day of June, 2016.

OSBORN MALEDON, P.A.

By /s/ Thomas L. Hudson
Thomas L. Hudson
Eric M. Fraser
2929 North Central Avenue, Ste. 2100
Phoenix, Arizona 85012

ARIZONA BOARD OF REGENTS, for
and on behalf of ARIZONA STATE
UNIVERSITY

Lisa K. Hudson

Associate General Counsel

P. O. Box 877405

Tempe, Arizona 85287-7405

Attorneys for Plaintiff/ Appellant
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A.R.S. §44-1201.
Rate of interest for loan or indebtedness; interest on judgments

Effective: July 20, 2011

A. Interest on any loan, indebtedness or other obligation shall be at the rate of ten per
cent per annum, unless a different rate is contracted for in writing, in which event any
rate of interest may be agreed to. Interest on any judgment that is based on a written
agreement evidencing a loan, indebtedness or obligation that bears a rate of interest not
in excess of the maximum permitted by law shall be at the rate of interest provided in
the agreement and shall be specified in the judgment.

B. Unless specifically provided for in statute or a different rate is contracted for in
writing, interest on any judgment shall be at the lesser of ten per cent per annum or at a
rate per annum that is equal to one per cent plus the prime rate as published by the
board of governors of the federal reserve system in statistical release H.15 or any
publication that may supersede it on the date that the judgment is entered. The
judgment shall state the applicable interest rate and it shall not change after it is entered.

C. Interest on a judgment on a condemnation proceeding, including interest that is
payable pursuant to § 12-1123, subsection B, shall be payable as follows:

1. Ifinstituted by a city or town, at the rate prescribed by § 9-4009.
2. If instituted by a county, at the rate prescribed by § 11-269.04.

3. If instituted by the department of transportation, at the rate prescribed by § 28-
7101.

4. If instituted by a county flood control district, a power district or an agricultural
improvement district, at the rate prescribed by § 48-3628.

D. A court shall not award either of the following:

1. Prejudgment interest for any unliquidated, future, punitive or exemplary
damages that are found by the trier of fact.

2. Interest for any future, punitive or exemplary damages that are found by the trier
of fact.

E. For the purposes of subsection D of this section, “future damages” means damages
that will be incurred after the date of the judgment and includes the costs of any
injunctive or equitable relief that will be provided after the date of the judgment.

F. If awarded, prejudgment interest shall be at the rate described in subsection A or B
of this section.
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Be it enacted by the Legislature of the State of Arizona:

Section 1. Section 8-344, Arizona Revised Statutes, is amended to
read:

8-344. Restitution payments

A. If a Jjuvenile 1is adjudicated delinquent, the court, after
considering the nature of the offense and the age, physical and mental
condition and earning capacity of the juvenile, shall order the juvenile to
make full or partial restitution to the victim of the offense for which the
9 juvenile was adjudicated delinquent or to the estate of the victim if the
10 victim has died. The juvenile shall make restitution payments to the clerk
11 of the court for disbursement to the victim or estate of the victim.
12 B. The court shall notify the victim or estate of the victim of the
13 dispositional hearing. The court may consider a verified statement from the
14 victim or estate of the victim concerning damages for lost wages, reasonable
15 damages for injury to or Tloss of property and actual expenses of medical
16 treatment for personal injury, excluding pain and suffering.
17 C. In ordering restitution pursuant to subsection A of this section,
18 the court may order one or both of the juvenile's custodial parents to make
19 restitution to the victim of the offense for which the Jjuvenile was
20 adjudicated delinquent or to the estate of the victim if the victim has died.
21 The court shall determine the amount of restitution ordered pursuant to this
22 subsection, except that the amount shall not exceed the 1liability 1limit
23 established pursuant to section 12-661. The court may order a parent or
24 juvenile who is ordered to pay restitution to satisfy the order in a Tump sum
25 or installment payments to the clerk of the court for disbursement to the
26 victim or estate of the victim. If the court orders the juvenile's parents
27 to make restitution pursuant to this subsection, the court shall order the
28 juvenile to make either full or partial restitution, regardless of the
29 juvenile's insufficient earning capacity. The court shall not consider the
30 ability of the Jjuvenile's parents to pay restitution before making a
31 restitution order.
32 D. The juvenile court shall retain jurisdiction of the case after the
33 juvenile attains eighteen years of age for the purpose of modifying the
34 manner in which court ordered payments are to be made. After a juvenile
35 attains eighteen years of age, the juvenile court shall enter the following:

O NOYOT B~ WMN

36 1. A juvenile restitution order in favor of the state for the unpaid
37 balance, if any, of any costs, fees, surcharges or monetary assessments
38 imposed.

39 2. A juvenile restitution order in favor of each person entitled to

40 restitution for the unpaid balance of any restitution ordered pursuant to
41 this section.

42 E. The <clerk of the court shall send a copy of the Jjuvenile
43 restitution order to each person who is entitled to restitution.
44 F. A juvenile restitution order may be recorded and enforced as any

45 civil judgment, except that a juvenile restitution order does not require
46 renewal pursuant to section 12-1611 or 12-1612. A juvenile restitution order
_1_
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1 does not expire until paid in full. ENFORCEMENT OF A JUVENILE RESTITUTION
2 ORDER BY ANY PERSON WHO IS ENTITLED TO RESTITUTION OR BY THE STATE INCLUDES
3 THE COLLECTION OF INTEREST, WHICH ACCRUES AT A RATE OF TEN PER CENT PER
4 ANNUM.

5 G. A juvenile restitution order is a criminal penalty for the purposes
6 of a federal bankruptcy involving the juvenile.

7 Sec. 2. Section 12-352, Arizona Revised Statutes, is amended to read:
8 12-352. Medical malpractice judgments; payment of interest;

9 definition

10 A. Notwithstanding any law to the contrary, in a contested action

11 arising out of a medical malpractice claim the court shall award the payment
12 of interest to the prevailing party at a rate that is equal to +hree ONE
13 percentage poeints POINT above the federal postjudgment interest rate in
14 effect on the date judgment is entered. Interest shall only accrue from and
15 after the date judgment is entered until the judgment is paid. If the
16 judgment is reversed or otherwise set aside, no interest shall be paid. The
17 rate for calculating interest that accrues from and after the date judgment
18 is entered shall be adjusted on June 30 and December 31 of each year to equal
19 three ONE percentage points POINT above the federal postjudgment interest
20 rate in effect on the date of adjustment until the judgment is paid. The
21 interest rate specified for purposes of this section shall not exceed nine
22 per cent. Interest shall accrue at each adjusted rate only until the next
23 adjustment. The adjusted interest rate shall not be applied to any preceding
24 six-month period.

25 B. For the purposes of this section, "federal postjudgment INTEREST
26 rate” means the interest rate established for the federal court system
27 pursuant to 28 United States Code section 1961, as amended.

28 Sec. 3. Title 12, chapter 12, article 1, Arizona Revised Statutes, is
29 amended by adding section 12-2108, to read:

30 12-2108. Preservation of right to appeal Jjudgment without

31 execution

32 A. IF A PLAINTIFF IN ANY CIVIL ACTION OBTAINS A JUDGMENT UNDER ANY

33 LEGAL THEORY, THE AMOUNT OF THE BOND THAT IS NECESSARY TO STAY EXECUTION
34 DURING THE COURSE OF ALL APPEALS OR DISCRETIONARY REVIEWS OF THAT JUDGMENT BY
35  ANY APPELLATE COURT SHALL BE SET AS THE LESSER OF THE FOLLOWING:

36 1. THE TOTAL AMOUNT OF DAMAGES AWARDED EXCLUDING PUNITIVE DAMAGES.
37 2. FIFTY PER CENT OF THE APPELLANT'S NET WORTH.

38 3. TWENTY-FIVE MILLION DOLLARS.

39 B. NOTWITHSTANDING SUBSECTION A, IF AN APPELLEE PROVES BY CLEAR AND

40 CONVINCING EVIDENCE THAT AN APPELLANT IS INTENTIONALLY DISSIPATING ASSETS
41 OUTSIDE THE ORDINARY COURSE OF BUSINESS TO AVOID PAYMENT OF A JUDGMENT, THE
42 COURT MAY REQUIRE THE APPELLANT TO POST A BOND IN AN AMOUNT UP TO THE FULL
43 AMOUNT OF THE JUDGMENT.

44 C. NOTWITHSTANDING SUBSECTION A, IF AN APPELLANT PROVES BY CLEAR AND
45 CONVINCING EVIDENCE THAT THE APPELLANT IS LIKELY TO SUFFER SUBSTANTIAL
46 ECONOMIC HARM IF REQUIRED TO POST BOND IN AN AMOUNT REQUIRED UNDER SUBSECTION

_2_
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A, THE TRIAL COURT MAY LOWER THE BOND AMOUNT TO AN AMOUNT THAT WILL NOT CAUSE
THE APPELLANT SUBSTANTIAL ECONOMIC HARM.

Sec. 4. Section 13-805, Arizona Revised Statutes, is amended to read:

13-805. Jurisdiction

A. The trial court shall retain jurisdiction of the case for purposes
of modifying the manner in which court-ordered payments are made until paid
in full or until the defendant's sentence expires. At the time the defendant
completes the defendant's period of probation or the defendant's sentence,
9 the court shall enter both:
10 1. A criminal restitution order in favor of the state for the unpaid
11 balance, if any, of any fines, costs, incarceration costs, fees, surcharges
12 or assessments imposed.
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13 2. A criminal restitution order in favor of each person entitled to
14 restitution for the unpaid balance of any restitution ordered.

15 B. The clerk of the court shall notify each person who is entitled to
16 restitution of the criminal restitution order.

17 C. A criminal restitution order may be recorded and enforced as any

18 civil judgment, except that a criminal restitution order does not require
19 renewal pursuant to section 12-1611 or 12-1612. Enforcement of a criminal
20 restitution order by any person who is entitled to restitution or by the
21 state includes the collection of interest that accrues pursuvant—to—section

22 441201 —Fn—the—samemanner—as—anry—<civit+—Judgment AT A RATE OF TEN PER CENT
23 PER ANNUM. A criminal restitution order does not expire until paid in full.

24 D. Acriminal restitution order is a criminal penalty for the purposes
25 of a federal bankruptcy involving the defendant.

26 Sec. 5. Section 25-510, Arizona Revised Statutes, is amended to read:
27 25-510. Receiving and disbursing support and maintenance

28 monies; arrearages; interest

29 A. The support payment clearinghouse established pursuant to section

30 46-441 shall receive and disburse all monies, including fees and costs,
31 applicable to support and maintenance unless the court has ordered that
32 support or maintenance be paid directly to the party entitled to receive the
33 support or maintenance. Within two business days the clerk of the superior
34 court shall transmit to the support payment clearinghouse any maintenance and
35 support payments received by the clerk. Monies received by the support
36 payment clearinghouse in cases not enforced by the state pursuant to title
37 IV-D of the social security act shall be distributed in the following
38 priority:

39 1. Current child support or current court ordered payments for the
40 support of a family when combined with the child support obligation.

41 2. Current spousal maintenance.

42 3. The current monthly fee prescribed in subsection D of this section
43 for handling support or spousal maintenance payments.

44 4. Past due support reduced to Jjudgment and then to associated

45 interest.
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5. Past due spousal maintenance reduced to judgment and then to
associated interest.

6. Past due support not reduced to judgment and then to associated
interest.

7. Past due spousal maintenance not reduced to judgment and then to
associated interest.

8. Past due amounts of the fee prescribed in subsection D of this
section for handling support or spousal maintenance payments.

9 B. In any proceeding under this chapter regarding a duty of support,
10 the records of payments maintained by the clerk or the support payment
11 clearinghouse are prima facie evidence of all payments made and disbursed to
12 the person or agency to whom the support payment is to be made and are
13 rebuttable only by a specific evidentiary showing to the contrary.

14 C. At no cost to the clerk of the superior court, the department shall
15 provide electronic access to all records of payments maintained by the
16 support payment clearinghouse, and the clerk shall use this information to
17 provide payment histories to all litigants, attorneys and interested persons
18 and the court. For all non-title IV-D support cases, the clerk shall load
19 new orders, modify order amounts, respond to payment inquiries, research
20 payment related issues, release payments pursuant to orders of the court and
21 update demographic and new employer information. The clerk shall forward
22 orders of assignment to employers for non-title IV-D support orders. Within
23 five business days the clerk shall provide to the department any new address,
24 order of assignment or employment information the clerk receives regarding
25 any support order. The information shall be provided as prescribed by the
26 department of economic security in consultation with the administrative
27 office of the courts.

28 D. The support payment clearinghouse shall receive a monthly fee for
29 handling support and maintenance payments. The director, by rule, may
30 establish this fee. The court shall order payment of the handling fee as
31 part of the order for support or maintenance. The handling fee shall not be
32 deducted from the support or maintenance portion of the payment.

33 E. In calculating support arrearages not reduced to a final written
34 money Jjudgment, interest accrues at the rate of ten per cent per annum
35 pursuant—te—section44-12015 beginning at the end of the month following the
36 month in which the support payment is due, and interest accrues only on the
37 principal and not on interest. A support arrearage reduced to a final
38 written money judgment accrues interest at the rate of ten per cent per annum
39  pursvant—te—seetion—44-1201+ and accrues interest only on the principal and
40 not on interest.

41 F. Past support reduced to a final written money judgment before
42 September 26, 2008 and pursuant to section 25-320, subsection C or section
43 25-809, subsection B accrues interest at the rate of ten per cent per annum
44 porsuant—to—section—44-120+ beginning on entry of the judgment by the court
45 and accrues interest only on the principal and not on interest. Past support
46 reduced to a final written money judgment beginning on September 26, 2008 and
_4_
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pursuant to section 25-320, subsection C or section 25-809, subsection B does
not accrue interest for any time period.

G. Any direct payments not paid through the clearinghouse or any
equitable credits of principal or interest permitted by law and allowed by
the court after a hearing shall be applied to support arrearages as directed
in the court order. The court shall make specific findings in support of any
payments or credits allowed. If the court order does not expressly state the
dates the payments or credits are to be applied, the payments or credits

9 shall be applied on the date of the entry of the order that allows the
10 payments or credits. In a title IV-D case, if a court order does not
11 indicate on its face that the state was either represented at or had notice
12 of the hearing or proceeding where the payments or credits were determined,
13 the court order shall not reduce any sum owed to the department or its agent
14 without written approval of the department or its agent.

15 H. Any credit against support arrearages, other than by court order,
16 shall be made only by written affidavit of direct payment or waiver of
17 support arrearages signed by the person entitled to receive the support or by
18 that person and the person ordered to make the support payment. The
19 affidavit of direct payment or waiver of support arrearages shall be filed
20 directly with the clerk of the court, who shall enter the information into
21 the statewide case registry. Any credits against support arrearages shall be
22 applied as of the dates contained in the affidavit or the date of the
23 affidavit if no other date is specified in the affidavit. 1In a title IV-D
24 case, the affidavit of direct payment or waiver of support arrearages shall
25 not reduce any sum owed to the department or its agent without written
26 approval of the department or its agent.

27 I. An arrearage calculator may be developed by a government agency
28 using an automated transfer of data from the clearinghouse and the child
29 support registry. The arrearage figure produced by this calculator is
30 presumed to be the correct amount of the arrearage.

0O NOYO B~ WMN

31 Sec. 6. Section 32-2188, Arizona Revised Statutes, is amended to read:
32 32-2188. Statute of limitations; service of summons ;

33 application for payment; dinsufficient monies;

34 definition

35 A. An action for a judgment that subsequently results in an order for

36 payment from the real estate recovery fund shall not be started later than
37 five years from the accrual of the cause of action.

38 B. If an aggrieved person commences an action for a judgment that may
39 result in an order for payment from the real estate recovery fund, and the
40 defendant licensee cannot be served process personally in this state, the
41 summons may be served by the alternative methods of service provided for by
42 the Arizona rules of civil procedure, including service by publication. A
43 judgment that complies with the provisions of this section and that was
44 obtained after service by publication only applies to and is enforceable
45 against the real estate recovery fund. The department may intervene in and
46 defend any such action.

_5_
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C. An aggrieved person may apply to the department for payment from
the real estate recovery fund after the aggrieved person obtains a judgment
against a real estate or cemetery broker or salesperson based on the
licensee's act, representation, transaction or conduct in violation of this
chapter or the rules adopted pursuant to this chapter. The claimant must
file the original application, including appendices, within two years after
the termination of all proceedings, reviews and appeals connected with the
judgment. The commissioner, in the commissioner's sole discretion, may waive

9 the two-year application deadline if the commissioner determines that the
10 waiver best serves the public interest. Delivery of the application must be
11 by personal service or by certified mail, return receipt requested.

12 D. The application must be within the Tlimitations prescribed in
13 section 32-2186 for the amount unpaid on the judgment that represents the
14 claimant's actual and direct Toss on the transaction.

15 E. The department shall prescribe and supply an application form that
16 includes detailed dinstructions with respect to documentary evidence,
17 pleadings, court rulings, the products of discovery 1in the underlying
18 litigation and notice requirements to the judgment debtor under section
19 32-2188.01. The claimant must submit the claim on an application form
20 supplied by the department. The application must include:
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21 1. The claimant's name and address.

22 2. If the claimant is represented by an attorney, the attorney's name,
23 business address and telephone number.

24 3. The judgment debtor's name and address or, if unknown, the names
25 and addresses of persons who may know the judgment debtor's present location.
26 4. A detailed narrative statement of the facts explaining the

27 allegations of the complaint on which the underlying judgment is based, with
28 a copy of the contracts, receipts and other documents from the transaction,
29 the Tast amended complaint, all existing recorded judgments, documentation of
30 actual and direct out-of-pocket losses and any offsetting payment received
31 and all collection efforts attempted.

32 5. The identification of the judgment, the amount of the claim and an
33 explanation of its computation, including an itemized list of actual and
34 compensatory damages awarded and claimed.

35 6. For the purpose of an application that is not based on a criminal
36 restitution order, a statement by the claimant, signed under penalty of
37 perjury, that the complaint on which the underlying judgment is based was
38 prosecuted conscientiously and in good faith. For the purposes of this

39 paragraph, "conscientiously and in good faith™ means that all of the
40 following apply:
41 (a) No party that was potentially 1liable to the claimant in the

42 underlying transaction was intentionally and without good cause omitted from
43 the complaint.
44 (b) No party named in the complaint who otherwise reasonably appeared
45 capable of responding in damages was intentionally and without good cause
46 dismissed from the complaint.

_6_
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(c) The claimant employed no other procedural means contrary to the
diligent prosecution of the complaint in order to seek to qualify for the
recovery fund.

7. For the purpose of an application that is based on a criminal
restitution order, all of the following statements by the claimant, signed
under penalty of perjury:

(a) The claimant has not intentionally and without good cause failed
to pursue any person potentially liable to the claimant in the underlying

9 transaction other than a defendant who 1is the subject of a criminal
10 restitution order.

11 (b) The claimant has not intentionally and without good cause failed
12 to pursue in a civil action for damages all persons potentially liable to the
13 claimant 1in the underlying transaction who otherwise reasonably appeared
14 capable of responding in damages other than a defendant who is the subject of
15 a criminal restitution order.

16 (c) The claimant employed no other procedural means contrary to the
17 diligent prosecution of the complaint in order to seek to qualify for the
18 recovery fund.

O NOY O B WN

19 8. The following statements, signed under penalty of perjury, and
20 information from the claimant:

21 (a) The claimant is not a spouse of the judgment debtor or a personal
22 representative of the spouse.

23 (b) The claimant has complied with all of the requirements of this
24 article.

25 (c) The judgment underlying the claim meets the requirements of this
26 article.

27 (d) The claimant has recorded a certified copy of the superior court

28 judgment or transcript of judgment pursuant to sections 33-961 and 33-962 in
29 the county where the judgment was obtained and in the eeunty COUNTIES where
30 all judgment debtors reside and has provided a copy of the recorded judgment
31 to the commissioner.

32 (e) The claimant has caused the judgment debtor to make discovery
33 under oath, pursuant to section 12-1631, concerning the debtor's property.
34 (f) The claimant has caused a writ of execution to be issued on the
35 judgment and the officer executing the writ has made a return showing either:
36 (i) That no personal or real property of the judgment debtor liable to
37 be levied on in satisfaction of the judgment could be found, sold or applied.
38 (ii) That the amount realized on the sale of the property, or as much

39 of the property that was found, under the execution was insufficient to
40 satisfy the judgment.

41 (g) The claimant has caused a writ of garnishment to be issued to each
42 known employer of the judgment debtor ascertained by the claimant, that each
43 garnishee-defendant has complied with the respective writ and any judgment or
44 order resulting from the writ and that the amount realized from all judgments
45 against the garnishee-defendants was insufficient to satisfy the balance due
46 on the judgment.

_7_
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1 (h) The claimant has deducted the following amounts from the actual or
2 compensatory damages awarded by the court:

3 (i) Any amount recovered or anticipated from the judgment debtor or
4 debtors.

5 (ii) Any amount recovered through collection efforts undertaken
6 pursuant to subdivisions (d) through (g) of this paragraph and including an
7 itemized valuation of the assets discovered and amounts applied.

8 (iii) Any amount recovered or anticipated from bonding, insurance or
9 title companies, including recovery of punitive damages.

10 (iv) Any amount recovered or anticipated from in-court or out-of-court
11 settlements.

12 (v) Any amount of tax benefits accrued or taken as deductions on
13 federal, state or local income tax returns.

14 F. If the claim is based on a judgment against a salesperson or broker

15 and the claimant has not obtained a judgment against the salesperson's or
16 broker's employing broker, if any, or has not diligently pursued the assets
17 of the employing broker, the department shall deny the claim for failure to
18 diTigently pursue the assets of all other persons liable to the claimant in
19 the transaction unless the claimant demonstrates, by clear and convincing
20 evidence, that either:

21 1. The salesperson or broker was not employed by a broker at the time
22 of the transaction.
23 2. The salesperson's or broker's employing broker would not have been

24 liable to the claimant because the salesperson or broker acted outside the
25 scope of employment in the transaction.

26 G. The commissioner, at the commissioner's sole discretion, may waive
27 compliance with one or more of the requirements enumerated in subsection E,
28 paragraph 8 or subsection F of this section if the claim is based on an award
29 pursuant to a criminal restitution order or if the commissioner is satisfied
30 that the claimant has taken all reasonable steps to collect the amount of the
31 judgment or the unsatisfied part of the judgment from all judgment debtors
32 but has been unable to collect.
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H. If the commissioner finds it is 1likely that the total remaining
liability of the recovery fund is insufficient to pay in full the valid
claims of all aggrieved persons who may have claims against any one licensee,
the commissioner may petition the court to initiate a proration proceeding.
The court shall grant the petition and order a hearing to distribute the
total remaining liability of the fund among the applicants in the ratio that
their respective claims bear to the aggregate of the valid claims or in such
other manner as the court deems equitable. The commissioner or any party may

9 file a proposed plan for equitable distribution of the available monies. The
10 distribution of monies shall be among the persons entitled to share them,
11 without regard to the order of priority in which their respective judgments
12 may have been obtained or their respective applications may have been filed.
13 The court may require all applicants and prospective applicants against one
14 licensee to be joined in one action, to the end that the respective rights of
15 all the applicants to the recovery fund may be equitably adjudicated and
16 settled. The court shall not include in the claims for proration the claim
17 of any person who has not, within ninety days after the court has entered the
18 order for proration, filed a complaint with the court, served the Ticensee
19 and provided written notice of the claim to the commissioner. The liability
20 of the fund on any application affected by a proration proceeding is based on
21 the 1limits in effect on the date when the last application for payment is
22 filed. The court may refuse to consider or award prorated recovery to any
23 person who fails to expeditiously prosecute a claim against the Ticensee or
24 promptly file an application for payment and submit supporting documentation
25 as required by this article.

26 I. If the commissioner pays from the real estate recovery fund any
27 amount 1in settlement of an applicant's claim or toward satisfaction of a
28 judgment against a Ticensed broker, designated broker for a corporation or
29 salesperson, the Ticense of the broker, designated broker for a corporation
30 or salesperson shall be automatically terminated upon the issuance of an
31 order authorizing payment from the real estate recovery fund. A broker,
32 designated broker for a corporation or salesperson is not eligible to receive
33 a new license until the Ticensee has repaid in full, plus interest at the
34 rate provided by section 44-1201;—subseetion—A, the amount paid from the real
35 estate recovery fund on the licensee's account and has provided evidence to
36 the commissioner that the judgment has been fully satisfied.

37 J. If, at any time, the money deposited in the real estate recovery
38 fund is insufficient to satisfy any duly authorized claim or portion of a
39 claim, the commissioner shall, when sufficient money has been deposited in
40 the real estate recovery fund, satisfy the unpaid claims or portions of
41 claims, in the order that the claims or portions of claims were originally
42 filed, plus accumulated interest at the rate of four per cent a year.
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43 K. For the purposes of this section, "complaint” means the facts of
44 the transaction on which the judgment is based.
45 Sec. 7. Section 32-2193.38, Arizona Revised Statutes, is amended to
46 read:

_9_
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32-2193.38. Final decision and order on claim; notice

A. The commissioner shall make a final written decision and order on a
claim within ninety calendar days after the date the commissioner receives a
completed application except in the following cases:

1. A proration hearing 1is pending under section 32-2193.34,
subsection G.

2. An application is deficient or fails to comply substantially with
the requirements of section 32-2193.34 or rules adopted pursuant to this
9 article as determined pursuant to section 32-2193.36. The ninety day time
10 period begins under this subsection on the date the department receives an
11 application that is substantially complete.
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12 3. The claimant agrees in writing to extend the time for making a
13 decision.
14 B. If the commissioner fails to render a written decision and order on

15 a claim within ninety calendar days or within an extended period of time
16 provided under subsection A of this section, the claim is considered to be
17 approved on the day following the final day for rendering the decision.

18 C. The commissioner shall give notice of a decision and order with
19 respect to the claim to the claimant and to any judgment debtor who has filed
20 a timely response to the claim pursuant to section 32-2193.35 as follows:

21 1. If the commissioner denies the application, the notice shall state
22 that:

23 The claimant's application has been denied and the

24 claimant may pursue the application in court pursuant to section

25 32-2193.39, Arizona Revised Statutes.

26 2. If the commissioner approves a payment to the claimant from the

27 condominium recovery fund, the commissioner shall give notice of the decision
28 to the judgment debtor with a copy of the decision and order and shall advise
29 the subdivider that the subdivider's public report will be automatically
30 suspended, pending repayment to the fund, plus interest at the rate provided
31 by section 44-1201-——=subseetion—A. This notice shall describe the
32 subdivider's right to appeal the determination, if any, and shall state that
33 failure by the judgment debtor to timely file a response constitutes a waiver
34 of objection.

35 Sec. 8. Section 32-2193.39, Arizona Revised Statutes, is amended to
36 read:

37 32-2193.39. C(Claimant's right to appeal denial of claim; service

38 of notice of appeal; response; failure to file

39 response

40 A. A claimant whose application is denied pursuant to section

41 32-2193.38 may file, within six months after receiving notice of a denial of
42 the claim, a verified application in the court in which judgment was entered
43 in the claimant's favor for an order directing payment from the condominium
44 recovery fund based on the grounds set forth in the claimant's application to
45 the commissioner.
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B. The claimant shall serve a copy of the verified application on the
commissioner and on the judgment debtor and shall file a certificate or
affidavit of service with the court. Service on the commissioner shall be
made by certified mail addressed to the commissioner. Service on a judgment
debtor shall be made pursuant to section 32-2193.35 and shall include notice
that an application has been filed with the court for a claim against the
condominium recovery fund that was previously denied by the commissioner.

C. The commissioner shall advise the subdivider that, if payment is

9 awarded, the subdivider's public report will be automatically suspended,
10 pending repayment to the fund, plus interest at the rate provided by section
11 44-12015—subsection—A. The commissioner shall include a description of the
12 subdivider's right to appear and defend the action and that failure by the
13 judgment debtor to timely file a response constitutes a waiver of objection.
14 D. The commissioner and the judgment debtor each must file a written
15 response within thirty calendar days after being served with the application
16 pursuant to subsection B of this section. The court shall set the matter for
17 hearing on the petition of the claimant. The court may grant a request of
18 the commissioner for a continuance of up to thirty calendar days and, on a
19 showing of good cause by any party, may continue the hearing for a time that
20 the court considers appropriate.

O NOY O B WN

21 E. At the hearing, the claimant must establish compliance with the
22 requirements of section 32-2193.34.
23 F. If the judgment debtor fails to file a written response to the

24 application, the commissioner may compromise or settle the claim at any time
25 during the court proceedings and, on joint petition of the applicant and the
26 commissioner, the court shall issue an order directing payment from the
27 condominium recovery fund.

28 Sec. 9. Section 36-3411, Arizona Revised Statutes, is amended to read:
29 36-3411. Behavioral health services; timely reimbursement;

30 penalties

31 A. The division shall ensure that behavioral health service providers

32 are reimbursed within ninety days after the service provider submits a clean
33 claim to a regional behavioral health authority.

34 B. Any contract issued by or on behalf of the division for the
35 provision of behavioral health services shall include language outlining
36 provisions for penalties for noncompliance with contract requirements.

37 C. If the regional behavioral health authority does not reimburse a
38 provider as required by this section, the director shall subject the regional
39 behavioral health authority to the penalty provisions prescribed in the
40 contract which shall not exceed the interest charges prescribed in section
41 44-12015—subseetion—A. The director shall impose any financial penalties
42 levied upon the regional behavioral health authority through a reduction in
43 the amount of funds payable to the regional behavioral health authority for
44 administrative expenses.

45 D. The ninety day deadline imposed by this section is suspended while
46 a formal grievance regarding the Tegitimacy of a claim is pending.
_11_
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E. The department or a regional behavioral health authority shall not
pay claims for covered services that are initially submitted more than nine
months after the date of the services for which payment is claimed or that
are submitted as clean claims more than twelve months after the date of
service for which payment is claimed. A person dissatisfied with the denial
of a claim by the department or by the regional behavioral health authority
has twelve months from the date of the service for which payment is claimed
to institute a grievance against the department or regional behavioral health
authority.

F. For claims paid by the department, either directly or through a
third party payor, the director may impose a penalty on a regional behavioral
health authority or a service provider who submits a claim to the department
for payment more than one time after the same claim had been previously
denied by the department without having attempted to address the reason given
for the denial. The penalty imposed by the director shall not exceed the
average cost incurred by the department for processing a claim and shall be
levied upon the regional behavioral health authority or service provider
through reducing any future payment or payments until the amount of the
penalty has been paid.

G. This section does not apply to services provided by a hospital
pursuant to section 36-2903.01, subsection G or H, or section 36-2904,
subsection H or I.

Sec. 10. Section 38-809, Arizona Revised Statutes, is amended to read:

38-809. Correction of pension payment errors; assignments

prohibited; civil Tiability; restitution or payment
of fine; violation; <classification; offset of
benefits

A. If the plan has made pension payments based on incorrect
information and a person or an estate has been paid more or less than the
person or estate should have been paid, the board shall adjust future
payments so that the proper amount is paid. The adjustment may be made in
such a manner that the equivalent actuarial present value of the benefit to
which the person or estate is correctly entitled is paid.

B. Notwithstanding any other statute, benefits, member contributions
or court fees including interest earnings and all other credits payable under
the plan are not subject in any manner to anticipation, alienation, sale,
transfer, assignment, pledge, encumbrance, charge, garnishment, execution or
levy of any kind, either voluntary or involuntary, before actually being
received by the person entitled to the benefit, contribution, earning or
credit under the terms of the plan, and any attempt to dispose of any right
under the terms of the plan as proscribed in this subsection is void. The
fund is not Tiable for or subject to the debts, contracts, Tliabilities,
enlargements or torts of any person entitled to a benefit, contribution,
earning or credit under the terms of the plan.

_12_
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C. Nothing in this section exempts employee benefits of any kind from
a writ of attachment, a writ of execution, a writ of garnishment and orders
of assignment issued by a court of record as the result of a judgment for
arrearages of child support or for child support debt.

D. A person who defrauds the plan or who takes, converts, steals or
embezzles monies owned by or from the plan and who fails or refuses to return
the monies to the plan on the board's written request is subject to a civil
suit by the plan in the superior court in Maricopa county. On entry of an

9 order finding the person has defrauded the plan or taken, converted, stolen
10 or embezzled monies owned by or from the plan, the court shall enter an order
11 against that person and for the plan awarding the plan all of its costs and
12 expenses of any kind, including attorney fees, that were necessary to
13 successfully prosecute the action. The court shall also grant the plan a
14 judicial Tien on all of the nonexempt property of the person against whom
15 judgment is entered pursuant to this subsection in an amount equal to all
16 amounts awarded to the plan, plus interest at the rate prescribed by section
17 44-12015——subseetion—A, until all amounts owed are paid to the plan.

18 E. If a member is convicted of, or discharged because of, theft,
19 embezzlement, fraud or misappropriation of an employer's property or property
20 under the control of the employer, the member is subject to restitution and
21 fines imposed by a court of competent jurisdiction. The court may order the
22 restitution or fines to be paid from any payments otherwise payable to the
23 member from the plan.

24 F. A person who knowingly makes any false statement or who falsifies
25 or permits to be falsified any record of the plan with an intent to defraud
26 the plan is guilty of a class 1 misdemeanor. If any change or error in the
27 records results in any member or beneficiary receiving from the plan more or
28 less than the member or beneficiary would have been entitled to receive had
29 the records been correct, the plan shall correct the error, and as far as
30 practicable shall adjust the payments in such a manner that the actuarial
31 equivalent of the benefit to which the member or beneficiary was correctly
32 entitled to receive shall be paid. If a member is convicted of a crime
33 pursuant to this subsection, the member is entitled to receive a lump sum
34 payment of the member's accumulated contributions but forfeits any future
35 compensation and benefits that would otherwise accrue to the member or the
36 member's estate under this article.

37 G. Notwithstanding any other provision of this article, the board may
38 offset against any benefits otherwise payable by the plan to an active or
39 retired member or survivor any court ordered amounts awarded to the board and
40 plan and assessed against the member or survivor.

O NOY O B WN
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Sec. 11. Section 38-849, Arizona Revised Statutes, as amended by Laws
2010, chapter 118, section 10, is amended to read:
38-849. Limitations on receiving pension; violation;
classification; reemployment after severance;

reinstatement of service credits; reemployment of
retired or disabled member
A. If a member is convicted of, or discharged because of, theft,

embezzlement, fraud or misappropriation of an employer's property or property
9 under the control of the employer, the member shall be subject to restitution
10 and fines imposed by a court of competent jurisdiction. The court may order
11 the restitution or fines to be paid from any payments otherwise payable to
12 the member from the retirement system.

13 B. A person who knowingly makes any false statement or who falsifies
14 or permits to be falsified any record of the system with an intent to defraud
15 the system is guilty of a class 6 felony. If any change or error in the
16 records results in any member or beneficiary receiving from the system more
17 or less than the member or beneficiary would have been entitled to receive
18 had the records been correct, the local board shall correct such error, and
19 as far as practicable shall adjust the payments in such manner that the
20 actuarial equivalent of the benefit to which such member or beneficiary was
21 correctly entitled shall be paid. If a member 1is convicted of a crime
22 specified in this subsection the member shall be entitled to receive a lump
23 sum payment of the member's accumulated contributions but forfeits any future
24 compensation and benefits that would otherwise accrue to the member or the
25 member's estate under this article.

26 C. If a member who received a severance refund on termination of
27 employment, as provided in section 38-846.02, is subsequently reemployed by
28 an employer, the member's prior service credits shall be cancelled and
29 service shall be credited only from the date the member's most recent
30 reemployment period commenced. However, if the former member's reemployment
31 with the same employer occurred within two years after the former member's
32 termination date, and, within ninety days after reemployment the former
33 member signs a written election consenting to reimburse the fund within one
34 year, the former member shall be required to redeposit the amount withdrawn
35 at the time of the former member's separation from service, with interest
36 thereon at the rate of nine per cent for each year compounded each year from
37 the date of withdrawal to the date of repayment. On satisfaction of this
38 obTligation the member's prior service credits shall be reinstated.
39 D. If a retired member becomes employed 1in any capacity by the
40 employer from which the member retired before sixty consecutive days after
41 the member's date of retirement, the system shall not make pension payments
42 to the retired member during the period of reemployment. If a retired member
43 is reemployed by an employer, no contributions shall be made on the retired
44 member's account, nor any service credited, during the period of the
45 reemployment. Notwithstanding this subsection, if a vretired member
46 subsequently becomes employed in the same position by the employer from which
_14_
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the member retired, the system shall not make pension payments to the retired
member during the period of reemployment. On subsequent termination of
employment by the retired member, the retired member is entitled to receive a
pension based on the member's service and compensation before the date of the
member's reemployment. If a member who vretired under disability is
reemployed by an employer as an employee, that member shall be treated as if
the member had been on an uncompensated leave of absence during the period of
the member's disability retirement and shall be a contributing member of the
9 system. Within ten days after a retired member is reemployed by the employer
10 from which the member retired, the employer shall advise the fund—manager
11 BOARD in writing as to whether the retired member has been reemployed in the
12 same position from which the member retired. The fund—manager BOARD shall
13 review all reemployment determinations. If the fund—manager BOARD is not
14 provided the necessary information to make a reemployment determination, the
15  fund—manager BOARD shall suspend pension payments until information is
16 received and a determination 1is made that the reemployment meets the
17 requirements of this subsection. For the purposes of this subsection, "same
18 position" means the member is in a position where the member performs
19 substantially similar duties that were performed and exercises substantially
20 similar authority that was exercised by the retired member before retirement.
21 E. A person who defrauds the system or who takes, converts, steals or
22 embezzles monies owned by or from the system and who fails or refuses to
23 return the monies to the system on the fundmanager's BOARD'S written request
24 is subject to civil suit by the system in the superior court in Maricopa
25 county. On entry of an order finding the person has defrauded the system or
26 taken, converted, stolen or embezzled monies owned by or from the system, the
27 court shall enter an order against that person and for the system awarding
28 the system all of its costs and expenses of any kind, including attorney
29 fees, that were necessary to successfully prosecute the action. The court
30 shall also grant the system a judicial Tien on all of the nonexempt property
31 of the person against whom judgment is entered pursuant to this subsection in
32 an amount equal to all amounts awarded to the system, plus interest at the
33 rate prescribed by section 44-1201;—subseetien—A, until all amounts owed are
34 paid to the system.

35 F. Notwithstanding any other provision of this article, the fund
36 manager BOARD may offset against any benefits otherwise payable by the system
37 to an active or retired member or survivor any court ordered amounts awarded
38 to the fund—manager BOARD and system and assessed against the member or
39 survivor.

0o NOYO B~ WMN

40 Sec. 12. Repeal
41 Section 38-849, Arizona Revised Statutes, as amended by Laws 2010,

42 chapter 200, section 45, is repealed.
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Sec. 13. Section 38-897, Arizona Revised Statutes, is amended to read:

38-897. Assignments prohibited; liability of fund

A. The right of an individual to a pension, to a refund of accumulated
member contributions, to the pension itself or to any other right accrued or
accruing to any individual, and the monies and assets of the retirement plan,
are not subject to execution, garnishment, attachment, the operation of
bankruptcy or insolvency law or other process of law except a qualified
domestic relations order and are unassignable except as may be otherwise
9 specifically provided.
10 B. Any attempt to anticipate, alienate, sell, transfer, assign,
11 pledge, encumber, charge or otherwise dispose of any right provided 1in
12 subsection A is void. The fund is not 1iable in any manner for or subject to
13 the debts, contracts, Tiabilities, engagements or torts of any person
14 entitled to these rights.
15 C. This section does not exempt employee benefits of any kind from a
16 writ of attachment, a writ of execution, a writ of garnishment and orders of
17 assignment issued by a court of record as the result of a judgment for
18 arrearages of child support or for child support debt.
19 D. A person who defrauds the plan or who takes, converts, steals or
20 embezzles monies owned by or from the plan and who fails or refuses to return
21 the monies to the plan on the board's written request is subject to civil
22 suit by the plan in the superior court in Maricopa county. On entry of an
23 order finding the person has defrauded the plan or taken, converted, stolen
24 or embezzled monies owned by or from the plan, the court shall enter an order
25 against that person and for the plan awarding the plan all of its costs and
26 expenses of any kind, including attorney fees, that were necessary to
27 successfully prosecute the action. The court shall also grant the plan a
28 judicial Tien on all of the nonexempt property of the person against whom
29 judgment 1is entered pursuant to this subsection in an amount equal to all
30 amounts awarded to the plan, plus interest at the rate prescribed by section
31 44-12015—subseetion—A, until all amounts owed are paid to the plan.
32 E. Notwithstanding any other provision of this article, the board may
33 offset against any benefits otherwise payable by the plan to an active or
34 retired member or survivor any court ordered amounts awarded to the board and
35 plan and assessed against the member or survivor.

O NOYO B~ WN

36 Sec. 14. Section 38-912, Arizona Revised Statutes, is amended to read:
37 38-912. (Civil Tiability; restitution or payment of fine;

38 violation; classification; offset of benefits

39 A. A person who defrauds the plan or who takes, converts, steals or

40 embezzles monies owned by or from the plan and who fails or refuses to return
41 the monies to the plan on the board's written request is subject to civil
42 suit by the plan in the superior court in Maricopa county. On entry of an
43 order finding the person has defrauded the plan or taken, converted, stolen
44 or embezzled monies owned by or from the plan, the court shall enter an order
45 against that person and for the plan awarding the plan all of its costs and
46 expenses of any kind, including attorney fees, that were necessary to
_16_
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successfully prosecute the action. The court shall also grant the plan a
judicial Tien on all of the nonexempt property of the person against whom
judgment is entered pursuant to this subsection in an amount equal to all
amounts awarded to the plan, plus interest at the rate prescribed by section
44-12015——subseetieon—A, until all amounts owed are paid to the plan.

B. If a member is convicted of, or discharged because of, theft,
embezzlement, fraud or misappropriation of an employer's property or property
under the control of the employer, the member is subject to restitution and

9 fines imposed by a court of competent jurisdiction. The court may order the
10 restitution or fines to be paid from any payments otherwise payable to the
11 member from the plan.

12 C. A person who knowingly makes any false statement or who falsifies
13 or permits to be falsified any record of the plan with an intent to defraud
14 the plan is gquilty of a class 6 felony. If any change or error in the
15 records results in any member or beneficiary receiving from the plan more or
16 less than the member or beneficiary would have been entitled to receive had
17 the records been correct, the Tocal board shall correct the error, and as far
18 as practicable shall adjust the payments in a manner that the actuarial
19 equivalent of the benefit to which the member or beneficiary was correctly
20 entitled shall be paid. If a member is convicted of a crime pursuant to this
21 subsection the member is entitled to receive a lump sum payment of the
22 member's accumulated contributions but forfeits any future compensation and
23 benefits that would otherwise accrue to the member or the member's estate
24 under this article.

25 D. Notwithstanding any other provision of this article, the board may
26 offset against any benefits otherwise payable by the plan to a member or
27 survivor any court ordered amounts awarded to the board and plan and assessed
28 against the member or survivor.

O NOYOT B~ WN

29 Sec. 15. Section 44-1201, Arizona Revised Statutes, is amended to
30 read:

31 44-1201. Rate of interest for Toan or indebtedness; interest on

32 judgments

33 A. Interest on any loan, indebtedness+—judgment or other obligation

34 shall be at the rate of ten per cent per annum, unless a different rate is
35 contracted for in writing, in which event any rate of interest may be agreed
36 to. INTEREST ON ANY JUDGMENT THAT IS BASED ON A WRITTEN AGREEMENT EVIDENCING
37 A LOAN, INDEBTEDNESS OR OBLIGATION THAT BEARS A RATE OF INTEREST NOT 1IN
38 EXCESS OF THE MAXIMUM PERMITTED BY LAW SHALL BE AT THE RATE OF INTEREST
39 PROVIDED IN THE AGREEMENT AND SHALL BE SPECIFIED IN THE JUDGMENT.

40 B. UNLESS SPECIFICALLY PROVIDED FOR IN STATUTE OR A DIFFERENT RATE IS
41 CONTRACTED FOR IN WRITING, INTEREST ON ANY JUDGMENT SHALL BE AT THE LESSER OF
42  TEN PER CENT PER ANNUM OR AT A RATE PER ANNUM THAT IS EQUAL TO ONE PER CENT
43 PLUS THE PRIME RATE AS PUBLISHED BY THE BOARD OF GOVERNORS OF THE FEDERAL
44 RESERVE SYSTEM IN STATISTICAL RELEASE H.15 OR ANY PUBLICATION THAT MAY
45 SUPERSEDE IT ON THE DATE THAT THE JUDGMENT IS ENTERED. THE JUDGMENT SHALL
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1 STATE THE APPLICABLE INTEREST RATE AND IT SHALL NOT CHANGE AFTER IT IS
2 ENTERED.

3 B~ C. Interest on a judgment on a condemnation proceeding, including
4 interest whieh THAT is payable pursuant to section 12-1123, subsection B,
5 shall be payable as follows:

6 1. If instituted by a city or town, at the rate prescribed by section
7 9-409.

8 2. If dinstituted by a county, at the rate prescribed by section
9 11-269.04.

10 3. If dinstituted by the department of transportation, at the rate
11 prescribed by section 28-7101.

12 4. If instituted by a county flood control district, a power district
13 or an agricultural improvement district, at the rate prescribed by section
14 48-3628.

15

16

17 v A—thre—agreemen 5 f1e jro e—speeified—n—the—Judgmen

18 D. A COURT SHALL NOT AWARD EITHER OF THE FOLLOWING:

19 1. PREJUDGMENT INTEREST FOR ANY UNLIQUIDATED, FUTURE, PUNITIVE OR
20 EXEMPLARY DAMAGES THAT ARE FOUND BY THE TRIER OF FACT.
21 2. INTEREST FOR ANY FUTURE, PUNITIVE OR EXEMPLARY DAMAGES THAT ARE
22 FOUND BY THE TRIER OF FACT.
23 E. FOR THE PURPOSES OF SUBSECTION D OF THIS SECTION, "FUTURE DAMAGES"

24 MEANS DAMAGES THAT WILL BE INCURRED AFTER THE DATE OF THE JUDGMENT AND
25 INCLUDES THE COSTS OF ANY INJUNCTIVE OR EQUITABLE RELIEF THAT WILL BE
26 PROVIDED AFTER THE DATE OF THE JUDGMENT.

27 F. IF AWARDED, PREJUDGMENT INTEREST SHALL BE AT THE RATE DESCRIBED IN
28 SUBSECTION A OR B OF THIS SECTION.

29 Sec. 16. Findings and purpose

30 The legislature finds that:

31 1. Both across the nation and in Arizona, the size of damage awards in
32 civil actions has escalated in recent years.

33 2. Under rule 7(a)(2), Arizona rules of civil appellate procedure, in

34 order to stay the execution of the judgment while they appeal, defendants
35 seeking to appeal an adverse judgment in Arizona are required to post a bond
36 that normally equals the full amount of the judgment plus costs, interest and
37 any damages that might be attributed to the stay pending appeal.

38 3. The existence of an overly Targe appeal bond infringes on the due
39 process rights of appellants. Under such a system, defendants who are
40 subject to overly large damage awards may simply be unable to post a bond to
41 protect their assets and assert their appeal rights. They may be forced into
42 bankruptcy or compelled to settle their case, thereby rendering the right to
43 appeal nearly meaningless.

44 4. Limiting the bond requirement to the Tesser of the value of the
45 judgment, fifty per cent of the appellant's net worth or twenty-five million

_18_

APP051



Go to Previous Viewl Go to Table of Contents - Appendix

S.B. 1212

dolTars regardless of the value of the judgment would ensure that defendants
can fully exercise their fundamental right to appeal.

5. Enacting a 1imit on the bond requirement to stay the execution of a
judgment 1impacts the rights of appellants and is therefore a matter of
substantive law that falls within the jurisdiction of the legislature.

Sec. 17. Applicability

A. Section 12-2108, Arizona Revised Statutes, as added by this act,
applies to all actions that are pending on or that are filed on or after the

9 effective date of this act.

10 B. Section 44-1201, Arizona Revised Statutes, as amended by this act,
11 applies to all Toans that are entered into, all debts and obligations that
12 are incurred and all judgments that are entered on or after the effective
13 date of this act.

O NOYO B~ WMN

APPROVED BY THE GOVERNOR APRIL 13, 2011.

FILED IN THE OFFICE OF THE SECRETARY OF STATE APRIL 13, 2011.
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AR R AL RS RENALS
FINAL AMENDED
CT SHEET FOR S.B. 1212

civil appeal bonds; limits

Purpose

Restricts the amount of a bond that is necessary to stay execution during an appeal or discretionary review
of a judgment in a civil action by an appellate court. Modifies interest rates on judgments and lowers the statutory
medical malpractice interest rate.

Background

~ . According to the Arizona Supreme Court’s website, civil cases are, generally, legal disagreements between
individuals, businesses, corporations or partnerships. Civil cases can involve disputes regarding a breach of
contract, collection of debt, monetary compensation for personal injury or property damage and family law issues,
such as divorce. The losing party in a civil case is able to appeal a judgment to the hext level of the court.

o The Arizona Rules of Civil Appellate Procedure, Rule 7, outlines how an appellant may stay on appeal in
civil cases. Rule 7 dictates that when an appellant desires a stay on appeal, the appellant may obtain that stay by
filing a supersedeas bond in the superior court before or after filing a notice of appeal. “ The superior court
determines the amount of the bond ex parte upon submission of an affidavit from the appellant. Rule 7 stipulates
that the bond amount “be conditioned for the satisfaction in full” of the judgment, as well as consider costs, interest,
and any damages anticipated to result from the stay.

The fiscal impact of this legislation is unknown.
Provisions

1. Restricts the amount of a bond that is necessary to stay execution during an appeal or discretionary review of a
judgment in a civil action by an appellate court to whichever amount is the least:
a) the total amount of damages awarded, excluding punitive damages;
b) 50 percent of the appellant’s net worth; or
c) $25 million.

2. Allows the court to require an appellant to post a bond in an amount up to the full amount of the judgment if an
appellee proves by clear and convincing evidence that the appellant is intentionally dissipating assets outside
the ordinary course of a business in order to avoid payment of that judgment.

3. Allows the trial court to lower the bond amount to an amount that will not cause an appellant substantial
economic harm if the appellant proves by clear and convincing evidence that the appellant is likely to suffer
substantial economic harm if required to post the bond.

4. Limits all interest on judgments to whichever amount is the least:
a) 10 percent per year; or
b) an amount equal to 3 percent plus the prime rate, as published by the Board of Governors of the Federal
Reserve System in statistical release H.15 or any publication that may supersede it.

5. Requires interest on any judgment that is based on a written agreement evidencing a loan, indebtedness or
obligation that is not in excess of the maximum interest rate to be at the rate of interest provided in the
agreement. Requires that rate to be specified in the judgement.

6. Prohibits a court from awarding:
a) prejudgment interest for any unliquidated, future, punitive or exemplary damages that are found by the trier
of fact;
b) interest for any future, punitive or exemplary damages that are found by the trier of fact.

7. Requires prejudgment interest to be at the statutory rate, if awarded.

o

Specifies that the collection of interest on enforcement of a juvenile restitution order accrues at a rate of 10
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percent per year.
9. Maintains the interest rate on enforcement of a criminal restitution order at 10 percent per year.

10. Lowers the medical malpractice interest rate from three to one percent point above the federal post-judgment
interest rate.

11. Contains statements on legislative findings and purpose.

12. Specifies that the provisions regarding supersedeas bonds apply to all actions that are pending or that are filed
on or after the effective date. Specifies that the provisions regarding the limiting of loans, indebtedness,
judgments or other obligations applies to all loans that are entered into, all debts and obligations incurred and all
judgments that are entered on or after the effective date.

13. Defines future damages.

14. Contains technical and conforming changes.

15. Becomes effective on the general effective date.

Amendments Adopted by Committee

e Limits the amount of interest on all loans, indebtedness, judgments or other obligations.

e Allows a different interest rate, if contracted in writing. Prohibits a contracted interest rate from being more
than 5 percent than the rate that is allowed in statute.

e Prohibits the court from awarding any prejudgment interest and from awarding any interest on specific items
that are found by the trier of fact.

e Removes an emergency clause.

Amendments Adopted by House of Representatives

e Restores language requiring interest rates on all loans, indebtedness or other obligations at the rate of ten
percent per year.

¢ Removes language that limited the amount of a contracted interest rate.

e Requires interest on any judgment that is based on a written agreement evidencing a loan, indebtedness or
obllgatlont that is not in excess of the maximum interest rate to be at the rate of interest provided in the
agreement.

. SPecifies the collection of interest on enforcement of a juvenile or criminal restitution order accrues at a rate
of ten percent per year.

o Lowers the medical malpractice interest rate from three to one percent point above the federal post-judgment
interest rate.

Senate Action House Action

CE 2/2/11 DPA 5-2-0-0 JUD 3/3/11 DPA 8-0-0-1-0-0
3" Read 2/17/11 22-7-1-0-0 3" Read 4/3/11 42-17-1-0-0
Final Read  4/7/11 18-10-2-0-0

Signed by the Governor 4/13/11

Chapter 99

Prepared b% Senate Research

A_Iprll 21,2011
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44-1213. Issuance of get rich quick contract prohibited; classifica-
tion. :

44-1214. Increase of weight of goods: sold in contamer, classifica-
tion.

44-1215. Salting gold or silver ore to defraud; -classification.

44-1216. Fraud on seller of ore; classification.

44-1217. Fraud on creditors by removal, sale or ‘¢oncealment of
property; classification.

44-1218. Fraudulent or mock auction; classification; forfe1ture of
license and disqualification of auctioneer.

44-1219. Sale, removal or concealment of encumbered property;
classification. o

44-1220. Fraudulent insurance claim; classification. :

44-1220.01. Fraudulent fire insurance application or claim; cla351ﬁca-

: ' tion.

44-1222, Unordered merchandise.

44-1223. Fraudulent practices relating to motor vehicleodometers;
classification.

ARTICLE 2.1. FRAUDULENT PRACTICES IN THE
SALE OF INDIAN ARTS AND CRAFTS

44-1231. Definitions.

44-1231.01. Unlawful acts.

44-1281.02. Sale of Indian arts and crafts; inquiry; labels.

44-1231.03. Enforcement; civil action and penalty; injunctive relief]
’ restitution; private nght of action; damages.

44-1231.04. Rules.

44-1231.05. Violation; classification.

'ARTICLE 2.2, REGISTRATION OF FICTITIOUS

NAMES
44-1236. - Certificate of name required.

ARTICLE 3FRAUDULENT PRACTICES IN SALE OF
PETROLEUM PRODUCTS |

44-1241. Fraudulent sales.

44-1242, Sale under own trademark or brand; authority of manu-
facturer.

44-1243. Mixtures.

44-1244. Storage; container previously used for different product..

44-1245, Violations; continuing violations; classification.

ARTICLE 4. BEVERAGE CONTAINERS

»

44-1251.  Definitions.
44-1252. Sale of beverages in containers with severable openmg
prohibited; exception; violation; classification.

ARTICLE 5. MOTOR VEHICLE WARRANTIES
44-1261. Definitions; exemptions.

44-1262. New motor veh1c1e repair during express warranty or two
years or twenty-four thousand miles.

44-1263. Tnability to conform motor vehicle to express warranty;

replacement of vehicle or refund of monies; affirmative

) defenses. '

44-1964,  Reasonable number of attempts o conform motor vehlcle

- to express warranty; presumption.

44-1265. Nonlimitation of rights; refund or replacement not re-

_ quired if certain procedures not followed; attorney fees
44-1266. Notice to dealers and prospective purchasers.

ARTICLE 6. TELEPHONE SOLICITATIONS

© 44-1271. Definitions.,

44-1272. Telephone seller; regmtratlon

44-1273. Exemptions. ‘

44-1274. Bond; amount; ﬁhng, beneficiaries; cancellatlon :

44-1275. Fees.

44-1276. Required disclosures; payment for goods, 1dent1ﬁcat10n of

~ solicitor; cancellation of telephone solicitation sale; no-

tice of right to cancel; definition.

44-12717. Violation; classification.

44-1278. Unlawful practice; powers of attomey general cumulative
remedies.

44-1279. Civil remedies.
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Go to Table of Contents - Appendlx

Section

44-1280. Subpoena; failure to supply mformatlon or obey subpoena;
confidentiality of information; violation; cla351ﬁcat1on

44-1281. Duties of secretary of state.

ARTICLE 7. AFTERMARKET CRASH PARTS

44-1291. Definitions.

44-1292. Identification of aftermariket crash part.
44-1293. Disclosure on use of aftermarket crash part.
44-1294.  Enforcement. !

ARTICLE 8. WASTE TIRE DISPOSAL

44—1301. - Definitions.

44-1302. Sale of new tn'es fees; acceptance of waste tires; notme
definition.

44-1303, . Waste tire collection:sites. X

44-1304. - Disposal- of waste tires. i

44-1304.01. Storage, disposal, discard or abandonment of used motor
vehicle tires; violation; classification; exception.

44-1305. Waste tire fund and prograin.. :

44-1306. Department of environmental quality; rules; annual re-

) port..
44-1307. Civil penalties; environmental nuisance.

ARTICLE 9. SALE AND DISPOSAL OF BATTERIES

44-1321. Deﬁmtlon of lead acid battery

44-1322. Disposal of lead acid batteries.

44-1323. Sale of 1ead acid batteries; fee; notice.
44-1324. Civil penaltles, envu'onmental nuisance.

ARTICLE 10. MEDICAL SHARPS
44-1341. ' Medlcal sharps label

ARTICLE 1. MISCELLANEOUS PROVISIONS
RELATING TO LOANS

44-1201. Rate of 1nterest for loan or mdebtedness,
. interest on judgments -

A. Tnterest on any loan, indebtedness, judgment or other
obligation shall be at the rate of ten per cent per annum,
unless a different rate is contracted for in writing, in which
event any rate of.interest may be agreed to. Interest on a
judgment on a condemnation proceeding instituted by the
department of transportation, including interest which is
payable pursuant to section 12-1123, subsection B, shall-be
payable at the rates prescribed by section 28-7101. .

B. Ajudgment given on an agreement bearing a higher rate
not in excess of the maximum permitted by law shall bear the
rate of interest provided in the agreement a.nd it-shall be
spec1ﬁed in the _]udgment : : 1997

(See Arizona Annotation Servzce)

44-1202 Forfeiture of all interest upon obhgatlon in-
volving interest exceeding the mammum
amount set by contract

A person shall not dn'ectly or mdlrectly take or recelve in
money, goods or things in action, or in any -other way, any
greater sum or any greater valueé for the loan or forbearance of
any money, goods or things in action, than the maximum
permltted by law. Any person, contracting for, reserving or
receiving, directly or 1nd1rect1y, any greater sum of value shall,

forfeit all interest. - . 1980

44- 1203 Apphcatlon to. prmc1pa.l of payments made
upon interest contracted in excess of the
maximum permitted by law; judgment in
action to recover obligation involving usu-
rious interest limited to amount due on
principal :

" Where.a rate of interest greater than the maximum permit-
ted by law is contracted for, reserved or received, directly or
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IN THE

Court of Appeals

STATE OF ARIZONA
DIVISION ONE

ARIZONA STATE UNIVERSITY ex rel.
ARIZONA BOARD OF REGENTS, a body

Court of Appeals
Division One

corporate, No. 1 CA-CV 14-0083
Plaintiff/Appellant, Maricopa County
Superior Court
V. No. LC2012-000689-001

ARIZONA STATE RETIREMENT SYSTEM,
a body corporate,

Defendant/Appellee.

—— e e et e e el e e e e et e

MANDATE

TO: The Maricopa County Superior Court and the Honorable Crane
McClennen, Judge, in relation to Cause No. LC2012-000689-001.

This cause was brought before Division One of the Arizona
Court of Appeals in the manner prescribed by law. This Court rendered
its OPINION and it was filed on May 5, 2015.

The motion for reconsideration was denied and notice thereof
was given on May 21, 2015. A petition for review was filed. The
record was forwarded to the Arizona Supreme Court. By order, dated
October 27, 2015, the Arizona Supreme Court denied the petition for
review. Arizona Supreme Court No. CV-15-0153-PR.

NOW, THEREFORE, YOU ARE COMMANDED to conduct such
proceedings as required to comply with the OPINION of this court; a
copy of which is attached hereto.

COSTS $1517 (Appellant)
I, Ruth A. Willingham, Clerk of the Court of Appeals,
Division One, hereby certify the attachment to be a full and accurate

copy of the OPINION filed in this cause on May 5, 2015.

IN WITNESS WHEREOF, I hereunto set my hand and affix the official seal
of the Arizona Court of Appeals, Division One, on November 18, 2015.

(SEAL) RUTH WILLINGHAM, CLERK
By jﬁ\k

Deputy Clerk
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MARICOPA COUNTY
LC2012-000689-001 DT 03/11/2016
CLERK OF THE COURT

THE HON. CRANE MCCLENNEN J. Eaton

Deputy
ARIZONA STATE UNIVERSITY LISA K HUDSON
ARIZONA BOARD OF REGENTS
V.
ARIZONA STATE RETIREMENT SYSTEM JOTHI BELJAN
(001)

OFFICE OF ADMINISTRATIVE
HEARINGS
REMAND DESK-LCA-CCC

HIGHER COURT RULING / REMAND

On May 5, 2015, the Arizona Court of Appeals issued its opinion in this matter which con-
tained the following language:

For the foregoing reasons, we reverse the superior court’s decision affirming the
ruling of the System’s board and remand to the superior court to enter an order
directing the System to refund $1,149,103 to the University, with interest thereon if
and as authorized by law—an issue the superior court should address on remand.

On November 6, 2015, the Arizona State Retirement System (ASRS) made payment to Arizona
State University (ASU) in the amount of $1,327,190.35, which included a payment of
$1,149,103.00 plus interest at 4.25 percent from March 15, 2012, (the date of ASU’s payment to
ASRS) to November 6, 2015, (the date of payment by ASRS to ASU). On November 18, 2015, the
Arizona Court of Appeals issued its mandate.

IT IS THEREFORE ORDERED that ASRS shall refund $1,149,103.00 to ASU (which appar-
ently was already done on November 6, 2015).

IT IS FURTHER ORDERED that ASRS shall pay interest at a rate of 4.25 percent from
March 15, 2012, until November 6, 2015, (which apparently was already done on November 6,
2015).

Docket Code 513 Form L512 Page 1
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SUPERIOR COURT OF ARIZONA
MARICOPA COUNTY

LC2012-000689-001 DT 03/11/2016

IT IS FURTHER ORDERED, to the extent any party considers this order to be a judgment, it
is entered pursuant to Rule 54(c).

/s/ Crane McClennen
THE HON. CRANE MCCLENNEN
JUDGE OF THE SUPERIOR COURT

NOTICE: LC cases are not under the e-file system. As a result, when a party files a document,
the system does not generate a courtesy copy for the Judge. Therefore, you will have to deliver to
the Judge a conformed courtesy copy of any filings.

Docket Code 513 Form L512 Page 2
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1 || Thomas L. Hudson, 014485

Eric M. Fraser, 027241

2 ||OSBORN MALEDON, P.A.

2929 North Central Avenue, 21st Floor
3 || Phoenix, Arizona 85012-2793

(602) 640-9000

4 thudson@omlaw.com
5 efraser@omlaw.com
6 Lisa K. Hudson, 012597

Associate General Counsel

7 ||ARIZONA STATE UNIVERSITY
P. O. Box 877405

8 || Tempe, Arizona 85287-7405
(480) 965-4550

9 || Lisa.K.Hudson@asu.edu

10 || Attorneys for Plaintiff

> Z H IN THE SUPERIOR COURT OF THE STATE OF ARIZONA
o 12
= A IN AND FOR THE COUNTY OF MARICOPA
O 13
o]
A = 14 || Arizona State University, ex rel. Arizona No. LC2012-000689-001 DT
o < Board of Regents, a body corporate,
= 15 PLAINTIFF’S MOTION FOR ENTRY
» _ Plaintiff, OF JUDGMENT WITH '
16 PREJUDGMENT INTEREST
Vs.
17 (Assigned to the Hon. Crane McClennen)

Arizona State Retirement System, a body
18 corporate,

19 Defendant.
20
21 For the reasons set forth below, Plaintiff Arizona State University requests the Court to

22 || enter judgment in favor of the University and against Defendant Arizona State Retirement

23 || System with prejudgment interest as set forth in the proposed form of judgment acéompanying
24 || this Motion.

25 On March 15, 2012, the System collected, under protest, $1,149,103.00 from the

26 || University in connection with a charge the System purportedly assessed against the University
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under A.R.S. § 38-749. When the System assessed this charge, it told the University that it
would charge the University interest if the University failed to pay the charge within ninety
days. The Court of Appeals has now held that the System had no authority to assess this
charge. See Ariz. State Univ. v. Ariz. State Ret. Sys., 237 Ariz. 246 (App. 2015) (attached
hereto as Exhibit 1). The Court of Appeals has accordingly remanded this case to this Court to
enter an order directing the System to refund the unlawful charge to the University, with the
legally required interest:

For the foregoing reasons, we reverse the superior court’s decision affirming the

ruling of the System’s board and remand to the superior court to enter an order

directing the System to refund $1,149,103 to the University, with interest

thereon if and as authorized by law—an issue the superior court should address
on remand.

[Ex. 1933.]

Although the Parties agree that the System owes the University prejudgment interest on
the overcharge, they disagree about the applicable interest rate. The System contends that it
need only pay 4.25% interest under A.R.S. § 44-1201(B)—a provision that applies to liquidated
amounts that do not qualify as a loan, indebtedness, or other obligation. The refund amount,
however, qualifies as an “indebtedness” under A.R.S. § 44-1201(A) because the overcharge “is
‘something (as an amount of money) that is owed’” to the University, and the amount was
liquidated before the litigation. See Metzler v. BCI Coca—Cola Bottling Co. of L.A., 235 Ariz.
141, 146 § 19 (2014) (citation omitted). Accordingly, and for the reasons set forth below, the

University asks the Court to enter an order directing the System to pay the 10% interest owed.

MEMORANDUM OF POINTS AND AUTHORITIES

L Pertinent Background.

A. The Parties’ dispute over a $1,149.103.00 charge by the System.

“In 2011, the University offered one year’s salary as an incentive payment to eligible
employees if they agreed to retire that year.” [Ex. 1 99.] After seventeen members accepted

the offer, the System sent the University a bill for $1,149,103, (id.), and threatened that if the
) APP065
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University failed to pay the charge within 90 days, the System “will assess interest on the
balance at a rate of eight percent (8%) until the amount is paid in full.” [Ex. 2.] Believing the
System lacked the authority to assess this charge, the University paid it under protest on
March 15, 2012, and proceeded to challenge the charge. [See Ex. 1.] Because the System in
fact had no legal authority to assess the charge, the System owed the University the full amount
the University paid under protest.

In May 2015, the Court of Appeals held that the System failed “to follow the
rulemaking procedure set forth in Arizona’s Administrative Procedure Act before” assessing
the charge. [Ex. 19 1.] Accordingly, the Court of Appeals held that the System must “refund
the improper charge, with interest thereon if and as authorized by law.” [Ex. 1 §1.] The
System then filed a petition for review, which the Supreme Court denied on October 27, 2015.
[See Ex. 3.]

After the Supreme Court denied review, the University asked the System to pay the
overcharge with 10% prejudgment interest as set forth in A.R.S. § 44-1201(A). That statute, a
copy of which is attached as Exhibit 4, provides that “[iJnterest on any loan, indebtedness or
other obligation shall be at the rate of ten per cent per annum, unless a different rate is
contracted for in writing . . . .” AR.S. § 44-1201(A) (emphasis added). The System
acknowledged that it owed prejudgment interest, but maintained that it need only pay 4.25%
interest under A.R.S. § 44-1201(B). That provision applies if and only if the liquidated sum in
dispute does not qualify as a loan, indebtedness, or other obligation. See Metzler, 235 Ariz. at
145, § 15 (noting the change in 2011 that led to this result); see also Design Trend Int 'l
Interiors, Ltd. v. Cathay Enters., Inc., __F.Supp.3d __,2015 WL 1186209, at *4 (D. Ariz.
2015) (opinion by Judge Wake setting forth a thorough analysis of how the post-2011 version

of A.R.S. § 44-1201 works, a copy of which is attached as Exhibit 5).
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B. The System’s November 6, 2015 payment to the University.

On November 6, 2015 the System paid the University $1,327,190.35 (the amount it
calculated it owed the University with 4.25% prejudgment interest). But under A.R.S. § 44-
1201(A), the System owed the University $1,568,446.89 as of that date, thereby leaving a
balance of $241,256.54 due to the University. See Flood Control Dist. v. Paloma Inv. Ltd.
P’ship, 237 Ariz. 322, § 25 (App. 2015) (“Under the ‘United States Rule,” absent an agreement
or statute to the contrary, partial payments of a debt are to be applied “first to unpaid interest

due and thereafter to the principal debt.””) (citation omitted).

II1. The University is entitled to prejudgment interest at the rate of ten percent.

A. The System owed the University a liquidated amount—$1,149,103.00.

“Under Arizona law, prejudgment interest on a liquidated claim is a matter of right and
not a matter of discretion.” Employer’s Mut. Cas. Co. v. McKeon, 170 Ariz. 75, 78 (App.
1991). A prevailing party is entitled to such interest “even if interest is not specifically
requested in the complaint.” Id. (citations omitted). Absent some more specific statute
governing the interest rate, the rate is determined under A.R.S. § 44-1201. In this case, it is
undisputed that the University’s claim was liquidated, tha‘g no more specific statute governs the

interest rate, and that the University is entitled to interest under A.R.S. § 44-1201.

B. The overcharge is an “indebtedness” because it is a liquidated amount of
money the system owed the University.

As for the rate, the University is entitled to 10% prejudgment interest if the system is
“indebted” to the University. A.R.S. § 44-1201(A) (“Interest on any loan, indebtedness or
other obligation shall be at the rate of ten per cent per annum, unless a different rate is
contracted for in writing . . . .”). Contrary to the System’s contention, it is indebted to the
University.

In Metzler, looking to Webster’s dictionary, the Supreme Court explained that “an

indebtedness” under § 44-1201(A) “is ‘something (as an amount of money) that is owed.”” 235
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Ariz. at 146 9 19 (quoting Webster’s Ninth New Collegiate Dictionary 612, 700 (1983)).
Black’s Law Dictionary similarly defines “indebtedness” first as “[t]he condition or state of
owing money.” See Black’s Law Dictionary 836 (9th ed. 2009). Although the System disputed
that it owed the University this money, the fact is that once it collected the unlawful charge it
was in “[t]he condition or state of owing money” to the University, i.e., it was indebted to the
University. Id. Indeed, this case is no different from one involving an improper charge from a
merchant. Such an improper charge would be liquidated (as in this case), and subject to the
10% prejudgment interest rate even if the merchant (incorrectly) believed it could overcharge.
III. Conclusion.

Because the System made a payment to the University on November 6, 2015, the Court
should, for the above reasons, enter judgment in favor of the University and against the System
for the $241,256.54 remaining indebtedness, with prejudgment interest at 10% running on the
$1,149,103.00 indebtedness from March 15, 2012 through November 6, 2015, and prejudgment
interest at 10% running on the $241,256.54 indebtedness from November 6, 2015 through the
date of judgment, as set forth in the proposed form of judgment that accompanies this Motion.
The judgment should also accrue 4.25% post-judgment interested until paid.

DATED this 7th day of December, 2015.

OSBORN MALEDON, P.A.

Byﬁ 2%/A

Thomas 1//Hudson

Eric M. Fraser

2929 North Central Avenue, 21st Floor
Phoenix, Arizona 85012-2793

ARIZONA BOARD OF REGENTS,
for and on behalf of
ARIZONA STATE UNIVERSITY
Lisa K. Hudson
Associate General Counsel
P. O. Box 877405
Tempe, Arizona 85287-7405

Attorneys for Plaintiff
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Arizona State University ex rel. Arizona Bd. of Regents v...., 237 Ariz. 246 (2015)

349 P.3d 220, 318 Ed. Law Rep. 507, 712 Ariz. Adv. Rep. 12

because the System adopted it without following the
rulemaking procedure provided in the APA, it is void.
Reviewing this issue de novo, but granting deference to
the System’s interpretation of statutes and its own
regulations, see Carondelet Health Servs., Inc. v. Ariz.
Health Care Cost Containment Sys. Admin., 182 Ariz.
221, 226, 895 P.2d 133, 138 (App.1994), we agree with
the University.’

9 15 The APA defines “rule” as:

an agency statement of general
applicability = that implements,
interprets or prescribes law or
policy, or describes the procedure
or practice requirements of an
agency. Rule includes prescribing
fees or the amendment or repeal of
a prior rule but does not include
intraagency memoranda that are not
delegation agreements.

ARS. § 41-1001(19) (Supp.2014).

21 B] ¢ 16 Thus, barring any exemptions, an agency
statement is a rule, subject to the APA’s rulemaking
procedure, if it, first, is generally applicable, and, second,
implements, interprets or prescribes law or policy, or
describes the procedure or practice requirements of an
agency. At the -administrative hearing, the System
acknowledged it had applied the Policy consistently to all
System employers since its adoption, and, thus, the Policy
satisfies the general applicability requirement. See
Carondelet, 182 Ariz. at 227, 895 P.2d at 139 (agency
admission that “its methodology is generally applied to all
hospitals” satisfies general applicability element).

%225 9§ 17 The Policy also satisfies the second
requirement. As discussed, the System adopted the Policy
to implement A.R.S. § 38-749. The ordinary meaning of
the word “implement” is “[tJo put into practical effect;
carry out” American Heritage Dictionary 880 (4th
ed.2006); see Stout v. Taylor, 233 Ariz. 275, 278, 12,
311 P.3d 1088, 1091 (App.2013) (court may refer to
established and widely used dictionaries to determine
ordinary meaning of word). By charging employers under
the Policy for an unfunded liability which results from
termination incentive programs, the System has put
AR.S. § 38-749 into practical effect. See A.R.S. §
41-1001(19); Carondelet, 182 Ariz. at 227, 895 P.2d at
139 (agency methodology was a rule because, among
other reasons, it implemented a session law).

9 18 Further, the Policy interprets A.R.S. § 38-749. The

plain language of the statute leaves open questions such
as: how to determine if a termination incentive program
“results in an actuarial unfunded liability”; how to
calculate the amount of an unfunded liability; and whether
to charge employers if members elect more expensive
benefit options than the System assumed, even though
these elections may not, strictly speaking, be the result of
a termination incentive program. Cf. Sw. Ambulance, Inc.
v. Ariz. Dep’t of Health Servs., 183 Ariz. 258, 261, 902
P.2d 1362, 1365 (App.1995), superseded by statute, 1998
Ariz. Sess. Laws, ch. 57, § 39 (2d Reg.Sess.) (ambulance
services rate schedules were rules because they specified
“how a fraction of an hour is to be charged, how mileage
is to be charged, the assessment of charges for the
transport of multiple patients, what constitutes a minimum
charge, [and] when the rate for advanced life support may
be charged™).

9 19 Like the hospital reimbursement methodology at
issue in Carondelet, the Policy involves a “complex
calculation with subjective components whose inclusion,
or even definition, have a significant effect” on the
amount the System charges employers. See 182 Ariz. at
227, 895 P.2d at 139. And, like the session law at issue in
Carondelet, the governing statute here, A.R.S. § 38-749,
“does not set forth the calculations to be made and leaves
much” to the System’s discretion. See id. at 227-28, 895
P.2d at 139—40. Carondelet involved a session law which
directed the Arizona Health Care Cost Containment
System (“AHCCCS”) to adjust its hospital reimbursement
multipliers based on new six-month charges and volume
reports. Id. at 224, 895 P2d at 136. We held the
methodology AHCCCS adopted to implement the session
law was a rule because, among other reasons, the session
law did “not set forth the calculations to be made” and did
not direct “how the amount of reimbursement [was to] be
determined.” Id. at 228, 895 P.2d at 140. Similarly,
A.R.S. § 38-749 directs the System to make a calculation,
but it does not specify how the calculation is to be made.
In other words, to implement A.R.S. § 38-749, one must
first interpret it.

1 20 Despite the foregoing, the System contends the
Policy does not implement or interpret A.R.S. § 38-749,
arguing the statute is self-executing and leaves no room
for agency discretion. According to the System, unlike the
challenged policies in Carondelet and Southwest
Ambulance, the Policy here does not involve “subjective”
judgments and merely applies “the same actuarial
assumptions used to operate the entire defined-benefit
plan and the same calculation used to calculate the plan’s
liability.”

1 21 The evidence presented at the administrative hearing

Mext © 2015 Thomson Reuters. Na claim to original U.S. Government Works. 5

APPO75



Go to Previous View |

| Go to Table of Contents - Appendix

Arizona State University ex rel. Arizona Bd. of Regents v...., 237 Ariz. 246 (2015)

349 P.3d 220, 318 Ed. Law Rep. 507, 712 Ariz. Adv. Rep. 12

squarely contradicts this position. As discussed, the
System’s actuary and Assistant Director of External
Affairs both conceded A.R.S. § 38-749 does not explain
how the amount of an unfunded liability should be
calculated. Both the University’s actuarial expert and the
System’s actuary offered alternative methods of
calculating the amount of an unfunded liability that they
testified were consistent with A.R.S. § 38-749, the
System’s actuarial assumptions, and generally applicable
actuarial standards of practice. In fact, the System’s
actuary testified the System considered two methods of
making the calculation, and it selected the calculation that
appears in the Policy not because it was more consistent
with AR.S. § 38-749 or the System’s actuarial
assumptions, but because it was “less onerous for
employers.” Thus, to carry out its mandate *226 under
A.R.S. § 38-749, the System was required to exercise
judgment and discretion in crafting the Policy, and it, in
fact, did so. See Carondelet, 182 Ariz. at 228-29, 895
P.2d at 140-41 (session law not self-executing because it
left matters to agency’s discretion and did not direct any
one particular course of action).

§ 22 Accordingly, the Policy was a rule within the
meaning of the APA.

II. In the Absence of an Exemption, an Agency Must
Comply with the APA

923 The System argues that even if the Policy is a rule, it
was not required to comply with the APA because the
Legislature did not expressly require rulemaking in
A.R.S. § 38-749. Although we agree A.R.S. § 38-749
says nothing about rulemaking, the statute’s silence does
not exempt the System from the APA’s rulemaking
procedure.

) ¢ 24 The rulemaking procedure of the APA “appl[ies]
to all agencies and all proceedings not expressly
exempted.” A.R.S. § 41-1002(A) (2013); see Carondelet,
182 Ariz. at 228, 895 P.2d at 140 (rejecting argument that
from legislative silence one can infer “the legislature
never envisioned the need for an explanatory rule”).
Neither A.R.S. § 38-749 nor the APA, see AR.S. §
41-1005 (Supp.2014), exempt the System from
rulemaking; therefore, rulemaking is required before the
Policy can be given effect. See A.R.S. § 41-1030(A)
(2013).

1 25 The System contends Carondelet does not support
the proposition that rulemaking is required when the
Legislature is silent on the question. The System attempts
to distinguish Carondelet by arguing that the policy at
issue in that case implemented a session law which

incorporated by reference a prior statute which expressly
called for rulemaking. 182 Ariz. at 228, 895 P.2d at 140.
The Carondelet court, however, merely used this fact to
“bolster| ]” its conclusion after it had resolved the issue
under A.R.S. § 41-1002(A). Id.

126 Invoking the principle of expressio unius est exclusio
alterius—a canon of statutory construction that when
statutes set forth a requirement in one provision but not in
another, a court should assume the absence of the
provision was intentional—the System further argues the
Legislature intended to exempt it from rulemaking
because it expressly required the System to engage in
rulemaking in other statutes, A.R.S. §§ 38-735, 755, 764
(2015). See generally Ezell v. Quon, 224 Ariz. 532, 541,
41, 233 P.3d 645, 654 (App.2010) (discussing this canon
of construction).

9 27 When the Legislature’s intent is clear, however,
interpretative canons of construction are inapplicable.
Section 41-1002 provides that in the absence of an
express exemption, agencies must comply with the APA,
and we cannot ignore this unambiguous language in favor
of a secondary principle of statutory interpretation. See
Forsythe v. Paschal, 34 Ariz. 380, 383, 271 P. 865, 866
(1928) (expressio wumius should not be applied to
contradict “general context” of statute and “public policy
of the state™); Microchip Tech. Inc. v. State, 230 Ariz.
303, 30607, § 12, 283 P.3d 34, 37-38 (App.2012)
(because text of statute was clear, resort to principle of
expressio unius was unnecessary (citing Sw. Iron & Steel
Indus., Inc. v. State, 123 Ariz. 78, 79-80, 597 P.2d 981,
982-83 (1979) (“The doctrine of ‘expressio unius’ is not
to be applied where its application contradicts the general
meaning of the statute or state public policy.”))).

III. Compliance with the APA Would Not Require the

System to Breach its Fiduciary Duties

51 ¢ 28 The System also argues that allowing “employer
input on unfunded liability calculations” through
rulemaking procedure, see A.R.S. § 41-1023 (2013),
would require it to breach its fiduciary duty to the frust
and its beneficiaries under the Arizona Constitution. See
Ariz. Const. art. XXIX, § 1(A) (“Public retirement
systems shall be funded with -contributions and
investment earnings using actuarial methods and
assumptions that are consistent with generally accepted
actuarial standards.”). In support of this argument, the
System cites two California cases, which, for purposes of
this appeal, do little more than establish that a state
retirement system’s fiduciary and contractual duties to its
beneficiaries sometimes trump legislative and municipal
priorities. *227 City of Sacramento v. Pub. Emps. Ret.
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Sys., 229 Cal.App.3d 1470, 280 Cal.Rptr. 847, 860-61
(1991) (retirement system’s interpretation of federal labor
statutes which tended to increase city’s contributions to
system did not violate California constitutional provision
that system minimize employer contributions because, in
part, to do so would require system to favor employers
over beneficiaries to whom it owes a fiduciary duty);
Valdes v. Cory, 139 Cal.App.3d 773, 189 Cal.Rptr. 212,
22124 (1983) (legislation suspending employer
contributions to state retirement system violated
beneficiaries’ vested contractual rights to retirement
benefits). Here, however, we are not faced with a situation
in which a legislative enactment conflicts with the
System’s fiduciary duties to the trust and its beneficiaries;
the question is simply whether the System must comply
with the APA’s rulemaking procedure—a question which
is neutral to the interests of the trust and its beneficiaries.

1 29 Moreover, merely following rulemaking procedure
would not cause the System to breach its fiduciary duties.
Cf Carondeler, 182 Ariz. at 229, 895 P.2d at 141
(rejecting argument that forcing agency to comply with
APA would “tie [its] hands” and not allow it to fulfill its
statutory mandate). The APA requires an agency to
provide meaningful opportunity for public comment on
and discussion of proposed rules. A.R.S. § 41-1023(B),
(C). The APA does not, however, require an agency to
blindly heed any and every suggestion it receives. Rather,
the APA merely requires an agency to “consider” public
comments before making a rule, A.R.S. § 41-1024(C)
(2013), and the agency remains free to “use its own
experience, technical competence, specialized knowledge
and judgment in the making of a rule.” Id. at (D).

IV. The System is an Agency Subject to the APA
11430 The System next argues it is exempt from the APA
because it is not a “regulatory state agenc[y]”—in the
sense of regulating the general public or any particular
industry—and instead it is a state agency that serves a
fiduciary function.® As defined by the APA, however, “
‘[a]gency’ means any board, commission, department,
officer or other administrative unit of this state....” A.R.S.
§ 41-1001(1). The APA’s definition of “agency” makes
no exception for agencies that perform fiduciary as
opposed to more traditional regulatory functions. Indeed,
consistent with the System’s status as an agency subject
to the APA, the Legislature specifically granted the
System authority to “[a]dopt, amend or repeal rules for
the administration of the plan” and “this article”—a
reference to the statutory article that includes A.R.S. §
38-749. AR.S. § 38-714(E)(4) (2015).

1 31 The System further argues that forcing it to comply

with the APA under the circumstances here would be
“absurd” because the APA was not intended to protect the
rights of “one division of state government,” the
University, from the actions of another, the System. The
foregoing definition of “agency,” however, makes no
exception for agencies whose decisions affect the rights of
divisions and political subdivisions of the state. See
A.R.S. § 41-1001(1). Accordingly, we have held that
rules promulgated without following the rulemaking
procedure of the APA are unenforceable against political
subdivisions of the state. .See, e.g., Cochise Cnty. v. Ariz.
Health Care Cost Containment Sys., 170 Ariz. 443, 445,
825 P.2d 968, 970 (App.1991). Furthermore, the System’s
decision to adopt the Policy affects all System members
and all System employers—which, as a factual matter,
may include state political subdivisions and their
subordinate “entities” in addition to divisions of the state.
AR.S. § 38-711(13).

V. The System’s Failure to Comply with the APA
Renders the Policy Invalid

71 q 32 “A rule is invalid unless it is made and approved
in substantial compliance *228 with [the APA], unless
otherwise provided by law.” AR.S. § 41-1030(A);
accord Sw. Ambulance, 183 Ariz. at 262, 902 P.2d at
1366; Cochise Cnty., 170 Ariz. at 445, 825 P.2d at 970.
As discussed, the Policy is a rule, and the System adopted
it without “substantial compliance” with the rulemaking
procedure of the APA. Accordingly, the Policy is invalid,
and the System was not entitled to charge the University
for the 17 retirements. See, e.g., Carondelet, 182 Ariz. at
229-30, 895 P.2d at 141-42 (agency ordered to
compensate  hospitals  that  received  reduced
reimbursement under policy adopted outside of APA).

CONCLUSION

§ 33 For the foregoing reasons, we reverse the superior
court’s decision affirming the ruling of the System’s
board and remand to the superior court to enter an order
directing the System to refund $1,149,103 to the
University, with interest thereon if and as authorized by
law—an issuc the superior court should address on
remand. Contingent upon its compliance with Arizona
Rule of Civil Appellate Procedure 21, we award the
University its taxable costs on appeal pursuant to A.R.S. §
12-341 (2003).
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SCOTT BALES JANET JOHNSON
CHIEF JUSTICE CLERK OF THE COURT
STATE OF ARIZONA

ARIZONA STATE COURTS BUILDING
1501 WEST WASHINGTON STREET, SUITE 402
PHOENIX, ARIZONA 85007-3231

TELEPHONE: (602) 452-3396

October 27, 2015

RE: ASU ex rel AZ BOARD OF REGENTS v ASRS
Arizona Supreme Court No. CV-15-0153-PR
Court of Appeals, Division One No. 1 CA-CV 14-0083
Maricopa County Superior Court No. LC2012-000689-001

GREETINGS:

The following action was taken by the Supreme Court of the State
of Arizona on October 27, 2015, in regard to the above-
referenced cause:

ORDERED: Petition for Review = DENIED.
Janet Johnson, Clerk

TO:

Thomas L Hudson
Eric M Fraser
L.Lisa K Hudson
Jothi Beljan
Ruth Willingham
kd

APP083



Go to Previous View | Go to Table of Contents - Appendix |

EXHIBIT 4

APP084



Go to Previous View Go to Table of Contents - Appendix

APP085



|Go to Previous Viewl | Go to Table of Contents - Appendix

2. Interest for any future, punitive or exemplary damages that are found by the trier of fact.

E. For the purposes of subsection D of this section, “future damages” means damages that will
be incurred after the date of the judgment and includes the costs of any injunctive or equitable
relief that will be provided after the date of the judgment.

F. If awarded, prejudgment interest shall be at the rate described in subsection A or B of this
section.
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MARK BRNOVICH
Attorney General
Firm Bar No. 14000

JOTHI BELJAN

State Bar No. 021424

Assistant Attorney General

Arizona State Retirement System
3300 North Central Avenue, Floor 14
Phoenix, AZ 85012

Phone: 602-240-2052

Fax: 602-264-6113

Email: jothib@azasrs.gov
Attorneys for Defendant

IN THE SUPERIOR COURT OF THE STATE OF ARIZONA
IN AND FOR THE COUNTY OF MARICOPA

ARIZONA STATE UNIVERSITY, ex rel. Case No. LC2012-000689-001DT

Arizona Board of Regents, ARIZONA STATE
Pldiniife RETIREMENT SYSTEM’S
' RESPONSE TO PLAINTIFF’S
V. MOTION FOR ENTRY OF
JUDGMENT

ARIZONA STATE RETIREMENT SYSTEM,

(Assigned to the Honorable
Defendant. Crane McClennen)

L. Introduction

Defendant Arizona State Retirement System (“ASRS”), by and through
undersigned counsel, hereby responds to Plaintiff Arizona State University’s (*ASU”)
Motion for Entry of Judgment with Prejudgment Interest. The ASRS opposes ASU’s
request for ten percent (10%) interest on the judgment because the court ordered ASRS
return of ASU’s payment resulting from the lack of administrative rule is not a loan,
indebtedness or other obligation. Additionally, the ASRS disputes ASU’s categorization

of the payment as a liquidated sum.
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I 1|11I.  Factual Background

2 As required by A.R.S. § 38-749, the ASRS issued an invoice dated December 19,

3 112011 to ASU in the amount of $1,149,103.00. ASU Motion, Exhibit 2. Section 38-749

4 || requires the ASRS to charge an employer the unfunded liability created by the employer’s
5 || termination incentive program to the ASRS trust fund. The ASRS invoice stated that

6 || payment was due within ninety days and then the ASRS would assess interest at eight

7 || percent (8%) on the unpaid balance. The ASRS included that information because A.R.S.
8 || § 38-749(C) states:

9 If ASRS determines that an employer has implemented a termination
incentive program that results in an actuarial unfunded liability to ASRS,

10 ASRS shall assess the cost of the unfunded liability to that employer. If the
employer does not remit full payment of all monies due within ninety days

11 after being notified by ASRS of the amount due, the unpaid amount accrues
interest until the amount is paid in full. The interest rate is the interest rate

12 assumption that is approved by the board for actuarial equivalency for the

5 period in question to the date payment is received.

14 In March 2012, ASU paid $1,149,103 to the ASRS and retained its right to appeal

15 1las opposed to ASU’s description that the ASRS “collected” the amount “under protest.”

16 ] ASU Motion 1:25 —2:1. The Administrative Law Judge Decision, Finding of Fact No. 4
171 states, “ASU paid the invoice, but reserved its right to appeal and has done so, seeking a
18 1| full refund plus interest.”

12 In May 2015, the Arizona Court of Appeals ruled in favor of ASU and remanded
20 || this case to this Court for an order directing the ASRS to refund the $1,149,103 payment
21 1to ASU “with interest thereon if and as authorized by law — an issue the superior court
22 || should address on remand.” Ariz. State Univ. v. Ariz. State Ret. Sys., 237 Ariz. 246, 9 33
23 1| (App. 2015). After the Arizona Supreme Court denied the ASRS Petition for Review,
24 1| ASRS made payment to ASU on November 6, 2015 in the amount of $1,327,190.35

25 || which included ASU’s $1,149,103 payment to ASRS and 4.25% interest from March 15,

A APP10(
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1112012, the date of ASU’s payment to the ASRS, to November 6, 2015, the date of payment
2 ||by ASRS to ASU. As a fiduciary to the ASRS trust fund, the ASRS made the principal

3 || and interest payment to ASU in November 2015 to stop potential additional interest from
4 ||accruing awaiting this Court’s order. A.R.S. § 38-714(C).

5 [[III.  The Court Ordered Refund of the ASU Payment was not a Liquidated

] Amount.

; The amount ordered by the Arizona Court of Appeals is not conclusively a

. liquated claim and therefore not automatically entitled to prejudgment interest. A claim

5 is liquidated if the evidence makes it possible to compute the amount with exactness
" without reliance upon opinion or discretion. Stenz v. Indus. Comm’n of Arizona, 237
. Ariz. 481, 483,97 (2015). The University made two arguments throughout the

s administrative appeals process, a factual argument challenging the ASRS actuarial
s calculation of the unfunded liability caused by ASU’s termination incentive program and
y a legal argument that the ASRS could not enforce A.R.S. § 38-749 without an

" administrative rule. Although the Arizona Court of Appeals ruled in favor of ASU based
y on the lack of an ASRS administrative rule and ordered that the entire payment be
e returned, the Court could have ruled in favor of ASU on the basis of either ASU’s factual
” argument or legal argument and ordered a partial return of the ASU payment. The Court
o used its discretion on what refund amount it required the ASRS to return to ASU.
. Therefore, the amount ordered in the judgment was not an exact known amount prior to
) the judgment.

IV. The Applicable Interest Rate for the Judgment if Interest is Awarded is the

22 Prime Rate plus One Percent.
23 In determining what rate of interest the ASRS should pay on the $1,149,103 refund

24 ||amount to ASU, A.R.S. § 44-1201 directs what interest rate should be applied.

25 || Paragraphs A and B of Section 44-1201 distinguish between two categories of payment,
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first, loans, indebtedness and other obligations and second, judgments. The first category
of payment, loans, indebtedness and other obligations, commands an annual interest rate
of ten percent (10%) unless a different rate is contracted for in writing. A.R.S. § 44-
1201(A). The court ordered refund in this case is not a loan or indebtedness. The
Arizona Supreme Court wrote in Metzler v. BCI Coca-Cola Bottling Co. of Los Angeles,
Inc. 235 Ariz. 141, 146, 9 19 (2014) quoting Webster’s Ninth New Collegiate Dictionary
612, 700 (1983), “A loan is commonly understood as “money lent at interest,” and an
indebtedness is ‘something (as an amount of money) that is owed.’” In distinguishing
prejudgment interest under Rule 68(g) from loans and indebtedness, the Court noted the
difference is that prejudgment interest “depends on a judgment for its existence.”
Metzler, 235 Ariz. at 146. The same is true in this case; the requirement for the ASRS to
return ASU’s payment depended on a judgment for its existence.

There was no legal obligation for the ASRS to pay ASU any amount until the
Arizona Court of Appeals issued its decision in May 2015. The only obligation to pay
prior to the Court’s decision was a statutory obligation under A.R.S. § 38-749 of
employer ASU to pay the ASRS an unfunded liability amount as determined by the
ASRS in consultation with its actuary. Although “obligation” could be incorrectly
interpreted broadly, the Arizona Supreme Court stated in Metzler that the term “other
obligation” in A.R.S. § 44-1201(A) “is most appropriately interpreted to apply only to
things of the same nature or class as ‘loan’ and ‘indebtedness,’ the terms that precede it.”
Id. at 145-46. The Court concluded that prejudgment interest is not an “other obligation™
for purposes of A.R.S. § 44-1201(A). Id. Similarly, because the court ordered ASRS
payment was not a loan or indebtedness, the ASRS payment cannot be considered an
“other obligation™ because the ASRS refund payment is not in the class of loans or

indebtedness.
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1 The second category of payment, judgments, receives interest at the /esser rate of
2 | ten percent (10%) annually or at a rate per annum that is equal to one percent (1%) plus

3 || the prime rate as published by the board of governors of the federal reserve system unless
4 || there is an interest rate specifically provided for in statute or a different rate is contracted
5 || for in writing. Because the original ASRS invoice and the resulting ASU payment was

6 ||addressed in statute, A.R.S. § 38-749, there was no interest rate contracted for in writing.
7 || There is also no ASRS statute that specifically provides an interest rate for a court

8 || ordered refund of an employer payment to the ASRS. The payment owed by the ASRS to
9 || ASU results solely from the Arizona Court of Appeals ruling in May 2015. The interest
10 || rate that should be applied to the ASRS refund payment is the lesser of ten percent (10%)
11 || or the prime rate plus one percent. In 2015, the prime rate plus one percent is clearly less
12 || than ten percent. The prime rate was 3.25% at the time of ASRS’s refund payment to

13 || ASU on November 6, 2015, and the prime rate increased to 3.5% effective December 17,
14 112015. The prime rate plus one percent is the rate that should be applied to the judgment if
I5 1] interest is awarded.

16 ||V, The Applicable Interest Rate for Prejudgment Interest if Awarded is the
Prime Rate plus One Percent.

1: Arizona Revised Statute 44-1201 also addresses what interest rate should be

o applied if prejudgment interest is awarded. Paragraph F states, “If awarded, prejudgment
2 interest shall be at the rate described in subsection A or B of this section.” Because the

/i court ordered ASRS refund payment is solely a result of the Arizona Court of Appeals

’ judgment, the rate described in subsection B of A.R.S. § 44-1201, the lesser of ten

- percent (10%) or the prime rate plus one percent, applies if prejudgment interest is award.
- The University cites Design Trend Int’l Interiors, Ltd. v. Cathay Enters., Inc., __
s F. Supp.3d _, 2015 WL 1186209 (D. Ariz. 2015) in support of its request that the Court
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I [|award prejudgment interest at the rate of ten percent (10%). There are several reasons

2 || that this case is not relevant. First, the decision is a federal district court opinion which is

3 || not legal precedent for federal or state courts. Second, the Design Trend analysis of

4 || A.R.S. § 44-1201 is a federal decision on a state law issue which does not bind Arizona

5 || state courts. Dube v. Likins, 216 Ariz. 406, 417, 9 37 (App. 2007); MacCollum v.

6 || Perkinson, 185 Ariz. 179, 184 (App. 1996). In fact, the Arizona Supreme Court has

7 || provided contrary and binding legal precedence on analyzing A.R.S. § 44-1201, holding
8 || that the applicable rate for prejudgment interest is the prime rate plus one percent based
9 llon A.R.S. § 44-1201(B). Metzler, 235 Ariz. at 147, 9 26.

10 Third, the Design Trend analysis ignores a cardinal principle of statutory

11 |linterpretation. Each word, phrase, clause and sentence of a statute must be given

12 || meaning so that no part will be void, inert, redundant or trivial. Williams v. Thude, 188
13 || Ariz. 257, 259 (1997); City of Phoenix v. Yates, 69 Ariz. 68, 72 (1949). On the issue of
14 |l prejudgment interest, the Design Trend opinion automatically defaults to the ten percent
15 11 (10%) rate in A.R.S. § 44-1201(A) for liquidated obligations without an agreed rate

16 || failing to give meaning to the phrase “in subsection A or B” in A.R.S. § 44-1201(F).

17 Fourth, the underlying facts in the Design Trend case were that there was an

18 || indebtedness between a creditor remodeling contractor and a debtor hotel operator under
19 || a construction contract. Therefore, the interest rate of ten percent (10%) in A.R.S. § 44-

20 {|1201(A) and (F) was applicable for awarding prejudgment interest for an indebtedness

21 || despite the court’s confusing analysis of prejudgment interest under A.R.S. § 44-1201 in

22 || its opinion.

23 ||VI. There was no Unjust Enrichment to the ASRS.

24 In deciding whether to award prejudgment interest and what interest rate to apply

25 || to the judgment, the Court should consider that there was no unjust enrichment to the
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ASRS. In general, prejudgment interest serves to compensate a plaintiff for the loss of
use of money and prevent a defendant from being unjustly enriched. La Paz Cnty. v.
Yuma Cnty, 153 Ariz. 162, 168, 735 P.2d 772, 778 (1987). Prejudgment interest also
provides the defendant an incentive to pay. See e.g., AMX Enterprises, L.L.P. v. Master
Realty Corp., 283 S.W.3d 506, 512 (Tex. App. 2009) (Prejudgment interest serves two
purposes. First, it compensates a claimant for lost use of the money dues as damages
during the lapse of time between the accrual of the claim and the date of judgment. . ..
Second, it encourages settlement and removes incentives for delay.”).

Those circumstances do not exist in this case. First, both parties are agencies of
the State of Arizona government. A.R.S. §§ 15-1601, 38-714. There was and remains
little to no concern that the ASRS would not return ASU’s payment if a court ordered the
ASRS to do so. Second, the ASRS is a pension fund that exists for the exclusive benefit
of its members. Ariz. Const. art. XXIX, § 1. Any investment returns that the ASRS may
have earned on the ASU $1,149,103 payment from March 15, 2012 to November 6, 2015
benefits the ASRS employer and employee membership by adding assets and decreasing
liabilities in the ASRS trust fund which directly lowers future contribution rates. This
benefit extends to ASU, an employer member in the ASRS. A.R.S. § 38-711(13)(a).

Third, the ASRS was required by statute to charge ASU the unfunded liability
created by the ASU termination incentive program. It had no choice in the matter and
had no power to give money back. The ASRS should not be charged interest on money it
legally could not pay. Interest only begins to accrue when there is a legal obligation to
pay. DKI Corp./Sylvan Pools v. Industrial Comm’n, 173 Ariz. 535, 537 (1993).

The ASRS obeyed the statutory command in A.R.S. § 38-749 when it invoiced
ASU. The purpose of the statute is to require an employer to pay the liability created by

its voluntarily adopted program and to prevent that liability being paid by the entire
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ASRS employer and employee membership through the annual ASRS retirement
contribution rate in A.R.S. §§ 38-735, -736, and -737. The unrefuted testimony of the
ASRS actuary is that the ASU program did create a liability to the ASRS trust fund in the
amount of $1,149,103 as measured by ASRS actuarial assumptions. Hearing Transcript
134:4-22, 148:8 — 149:24. The Arizona Court of Appeals did not find there was no cost
to the ASRS fund resulting from the ASU program. Instead, the Court ruled in favor of
ASU for the hyper technical reason that the ASRS did not enact an administrative rule.
As a result of the Court’s decision, the cost of the ASU program will be absorbed as a
general plan liability and paid by the ASRS employer and employee membership in the
retirement contribution rate. Hearing Transcript 159:10-16, 170:22 — 171:25. Any
interest awarded to ASU by this Court will be paid in the same manner, added as a plan
liability which is paid through the annual retirement contribution rate.
VII. Conclusion

In conclusion, the ASRS requests the Court a) to find that the amount ordered by
the Arizona Court of Appeals was not automatically a liquidated amount; b) to deny
ASU’s request for ten percent (10%) prejudgment interest because the judgment amount
ordered by the Arizona Court of Appeals is not a loan, indebtedness or other obligation; c)
to order interest at the prime rate plus one percent interest if interest is awarded; and
/11
/1]
/11
/11
/11
/11
/11
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d) to consider that there was no unjust enrichment to the ASRS when making the

foregoing decisions regarding interest.

Submitted this 22nd day of December, 2015.

ORIGINAL filed
this 22nd day of December, 2015:

Clerk of Court

Maricopa County Superior Court
101/201 West Jefferson

Phoenix AZ 85003-2205

COPY of the foregoing hand-delivered
this 22nd day of December, 2015:

Honorable Crane McClennen

Maricopa County Superior Court
Central Court Building, 4™ Floor, Ste A
201 West Jefferson

Phoenix AZ 85003-2243

COPY of the foregoing
mailed by regular US Mail
this 23rd day of December, 2015:

Thomas L. Hudson
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